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Recent Developments 
. . . A Summary 


Education 


The Jefferson County, Arkansas, school board 
was ordered by a federal district court to re- 
consider Negro students’ transfer applications 
which the board had denied because the stu- 
dents had made lower than average grades on 
qualification tests (p. 971). 

A federal district court enjoined the State 
Board of Education of Georgia from enforcing 
its order overruling an Atlanta school board 
decision that a white girl student, who had been 
attending a school to which three Negro stu- 
dents were transferred, not be allowed to trans- 
fer to an all-white school; the court held that 
the allowances of such transfers would nullify its 
desegregation orders (p. 976). The state attorney 
general interpreted the state Tuition Grant Act 
(p. 1227), and the state superintendent of 
schools issued regulations concerning applica- 
tions under that act (p. 1218). 

A federal district court found that the Uni- 
versity of Mississippi's denial of admission to a 
Negro applicant was not due to his race, be- 
cause he had not filed with his application for 
admission certifications of good character from 
six alumni (p. 1028). 

A teacher-training school’s admission policy of 
giving preference to relatives of alumni was 
found by the New York State Commission 
Against Discrimination to violate the state pol- 
icy for equal opportunity, but no specific action 
was ordered because Negroes were now being 
admitted (p. 1215). 

A federal district court ruled that Caswell 
County, North Carolina, Negroes could not bring 
a class action to enjoin enforcement of the state 
Pupil Placement Act, but deferred entry of judg- 
ment for ten days to give plaintiffs an oppor- 
tunity to seek an adjudication of their individual 
rights (p. 988). 

A district court decision tentatively rejecting 
a plan providing for a grade-a-year desegrega- 
tion of selected schools in Chattanooga, Ten- 
nessee, was affirmed by the Sixth Circuit Court 
of Appeals (p. 997). The Lebanon schools were 
ordered to desegregate by a federal district 
court, and a plan based on the state Pupil Place- 


ment or Assignment Law was disapproved, be- 
ing held to be “not a plan for desegregation” 
(p. 999). A federal district court rejected a 
grade-a-year desegregation plan proposed for 
the Obion County schools, and ordered deseg- 
regation of all grades by September, 1962 (p. 
1001). A federal district court ordered the re- 
instatement of Negro students who had been 
expelled from Tennessee A &I State University 
for convictions arising out of “freedom ride” 
activities until they have been given a hearing 
to determine whether their convictions were 
based on personal misconduct which reflected 
discredit upon the school (p. 1036). 

The Fort Worth, Texas, school board was or- 
dered to submit a desegregation plan within 
thirty days (p. 1006). 

A federal district court approved the part of 
a Charlottesville, Virginia, school assignment 
plan which provided for initial assignment of 
all elementary students on a non-racial basis but 
allowed transfer if the student was thereby as- 
signed to a school attended predominantly by 
another race, but the court disapproved the use 
of residence and academic criteria in regard to 
the assignment of high school students (p. 1011). 
The admission of a Negro student to a named 
Richmond white school was ordered by a fed- 
eral district court, but it declined to rule the 
state Pupil Placement Act unconstitutional (p. 
1025). A federal district court dismissed the 
complaint of Roanoke County Negroes who had 
not complied with the state law requiring ap- 
plications for transfer to be filed sixty days be- 
fore the beginning of the school term (p. 1021). 
The same court ordered the Roanoke city school 
board to re-examine applications denied because 
the applicants’ aptitude scores were in the me- 
dian of their classes or because of sibling rela- 
tionship (p. 1016). 


Civil Rights 


The Fifth Circuit Court of Appeals affirmed 
the dismissal of a suit by Negro ministers to 


‘enjoin further proceedings in Alabama state 


court libel suits, on the ground that an adequate 
remedy at law was available (p. 1062). 
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The Fifth Circuit court also reversed a dis- 
trict court’s denial of a temporary order to re- 
strain Mississippi officials from prosecuting a 
state court criminal action for breach of the 
peace against a Negro who had set up a voter 
registration school (p. 1069). 


Criminal Law 


The United States Supreme Court reversed 
the convictions of Baton Rouge, Louisiana, sit-in 
participants, on the ground that there was no 
evidence to support a finding that they had dis- 
turbed the peace (p. 943). 

The conviction of a Birmingham sit-in partici- 
pant for trespass after a warning was affirmed 
by an Alabama court of appeals (p. 1085). A 
state court of appeals also affirmed convictions 
for inciting a misdemeanor obtained against 
men who had been charged with asking others 
to participate in sit-ins (p. 1089). The state 
supreme court held that in non-capital cases 
appellate courts could not examine for consti- 
tutional defects parts of the record stricken for 
late filing (p. 1082). The United States Supreme 
Court denied certiorari in the latter case (p. 
969). 


Employment 


Picketing of a business to protest lunch coun- 
ter segregation and employment policies was en- 
joined by a Florida circuit court on the ground 
that the picketing was inflammatory in purpose 
and effect (p. 1095). 

Indiana has established a Fair Employment 
Practices Commission to suggest remedial legis- 
lation to eliminate discriminatory employment 
practices (p. 1182). 

The Kansas state employment service was en- 
joined by a federal district court from eontinu- 
ing to discriminate in placing Negroes in jobs, 
and from accepting discriminatory job requisi- 
tions (p. 1098). 

A Maryland statute prohibits discrimination 
in employment by state officials (p. 1186). 


Governmental Facilities 


Birmingham, Alabama, ordinances prohibiting 
racially mixed game-playing and requiring seg- 
regated facilities in public places were declared 
unconstitutional by a federal district court, and 
further discrimination in the city’s recreational 
facilities was enjoined (p. 1101). 
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The maintenance of segregation signs in its 
publicly-owned airport by the city of Talla- 
hassee, Florida, was enjoined by a federal dis- 
trict court (p. 1099). 


Housing 


California enacted statutes declaring void all 
covenants imposing racial restrictions on the 
transfer or use of land (p. 1203). Other statutes 
were enacted to prohibit racial discrimination 
in urban renewal projects (p. 1191, 1192). 

The New Jersey Division on Civil Rights or- 
dered Asbury Gables developers to cease dis- 
criminatory practices and to transfer a specific 
house to a Negro to whom they had refused to 
sell (p. 1224). 

The Washington Supreme Court declared 
“unconstitutionally discriminatory” a statute for- 
bidding discrimination in “publicy-assisted” 
housing (p. 1109). 


Transportation 


A federal district court enjoined named bus 
companies from maintaining segregation of pub- 
lic buses and bus terminals in the middle dis- 
trict of Alabama, and state officials were 
enjoined from arresting persons for attempting 
to use the terminals on a desegregated basis 
and from enforcing a state court injunction 
against “freedom riders” (p. 1153). 

An action by the state of Georgia to enjoin 
enforcement of the ICC regulation prohibitin 
discrimination in bus terminals on the groun 
that it regulated intrastate commerce was dis- 
missed by a federal district court (p. 1159). 

A three-judge federal district court declined 
to decide, until the state courts had ruled on 
the meaning of certain statutes, the merits of 
an action by Mississippi Negroes seeking to en- 
join state and local officials from enforcing state 
segregation statutes and from arresting Negroes 
for using transportation facilities on a non- 
racial basis (p. 1131). The United States 
Supreme Court denied a motion for a stay in- 
junction pending the appeal of this case (p. 
969). Another three-judge federal district court 
ruled three state segregation statutes unconsti- 
tutional, and enjoined McComb City officials 
from maintaining segregation signs at the city’s 
bus terminal (p. 1169). A third three-judge 
court granted a preliminary injunction against 
the enforcement of a state court injunction re- 
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quiring a bus company to maintain segregated 
terminal facilities in compliance with a state 
statute (p. 1167). A single-judge court granted 
a preliminary injunction prohibiting CORE from 
sponsoring, encouraging, or financing use of 
McComb City’s bus terminal for the purpose of 
provoking breaches of the peace (p. 1161). 


Trial Procedure 


The United States Supreme Court held that a 
Florida statute, exempting women from jury 
service unless they registered with the court a 
desire to serve, did not deny an impartial jury to 
a woman defendant in a criminal case (p. 963). 


RECENT DEVELOPMENTS 937 


Chalienges to convictions in criminal cases on 
the ground of racial discrimination in the selec- 
tion of jury panels were denied in California 
(p. 1172), Louisiana (p. 1173), Minnesota (p. 
1175), and New York (pp. 1176, 1177). 


Public Accommodations 


An Illinois statute provides penalties for per- 
sons convicted of violating the civil rights of 
another by refusing accommodations or services 
(p. 1194). 

Ohio amended its anti-discrimination statute 
to prohibit discriminatory treatment in places of 
public accommodation (p. 1196). 





BOARD OF EDITORS: 


RUE ees) a ae Theodore A. Smedley 

Research Director ...............0........ Paul H. Sanders 

Associate Directors ............ John A. Spanogle, Jr. 

Eugene G. Wyatt 

III avin sp sRtcaehins aay Spaden dig John W. Wade 
Administrative Assistant to 

SD NE oes osy bias ccessiceaesesvaree's Ann Ingram 

Editorial Assistants ............ David W. McMackin 

William D. Overbey 

Harvey Wingo 


Robert P. Ziegler 


The Race Relations Law Reporter is published quar- 
terly by the Vanderbilt University School of Law at 
Nashville 5, Tennessee. Second-class postage paid at 
Nashville, Tennessee. Subscription price for current vol- 
ume, $5. Any issue, including back numbers, purchased 
separately, $1.50 per copy. There is an additional charge 


for the packing and mailing of back issues. Mailing 
address: P. O. Box 6156 Acklen Station, Nashville, 
Tennessee. 


ORIGINAL MATERIAL COPYRIGHT 1962 BY 
VANDERBILT UNIVERSITY SCHOOL OF LAW 


(Permission to reprint copyright material will be liber- 
ally conferred. Application for permission to reprint 
should be addressed to the Director, Race Relations Law 
Reporter. ) 









TABLE OF CONTENTS 


United States Supreme Court 


Criminal Law 
BREACH OF PEACE 
Louisiana: Garner et al v State, p 948 


Trial Procedure 
JURIES 
Florida: Hoyt v State, p 963 


Miscellaneous Orders, p 968 


Courts 


Education 


PUBLIC SCHOOLS 
a (Dollarway) Dove v Parham, USDC, 
p 971 


Georgia: Calhoun v. Latimer, USDC, p 976 
Peters v Boggs, Ga Sup Ct, p 979 


— an: Woods 5 - v Bd of Ed of Highland 
USDC, p 98. 


Pi Carolina: iiaie Co) Jeffers et al v 
Whitley et al, USDC, p 988 


South Carolina: Hood v Bd of Trustees of Sumter 
Co Sch Dist No. 2, USCA 4th Cir, p 


Tennessee: Mapp et al v Bd of Ed of City of 
Chattanooga, USCA 6th Cir, p 997 
Sloan v loth Sch Dist of Wilson Co, Tenn, 


USDC. 
Vick v Bd. of id of Obion Co, USDC, p 1001 
Texas: (Ft Worth) Flax v Potts, USDC, p 1006 


Virginia: Allen v Fi Bd of City of Charlottes- 
ville, USDC, p 1 
Green et al v oh Bd of City of Roanoke, 
USDC, p 1016 
— De: al a as Sch Bd of Roanoke Co, 
Warden v Rah Bd of City of Richmond, USDC, 
p 1025 


COLLEGES AND UNIVERSITIES 
Mississippi: Meredith v Fair, USDC, p 1028 
North Carolina: Wynn et al v Trustees of the 


Charlotte Community College System et al, 
NC Sup Ct, p 1082 


Tennessee: Knight et al v St Bd of Ed, USDC, 
p 1086 
Criminal Law 
DISORDERLY CONDUCT 


Alabama: White v City of Birmingham, Ala Ct 
Appls, Ala Sup Ct, p 1082 


TRESPASS 
—— - v City of Birmingham, Ala Ct 
pis, p 
Spt lesworth v City of Birmingham; Billups v 
City of Birmingham, Ala Ct Appls, p 1089 


South Carolina: City of Greenville v Peterson, 
SC Sup Ct, p 1090 


UNLAWFUL ASSEMBLY 
Georgia: Wright v State, Ga Sup Ct, p 1092 


Employment 
PICKETING 


Florida: Webb City Inc v NAACP et al, Pinellas 
Co Fla Cir Ct, p 1095 


STATE SERVICES 
Kansas: Pryor v Poirier, USDC, p 1098 


Governmental Facilities 
AIRPORTS 


Florida: Preis ah al v City of Tallahassee et al, 
USDC, p 1 


RECREATIONAL 
Alabama: Shuttlesworth v Gaylord, USDC, p 1101 


Housing 
PUBLICLY-ASSISTED 
ba rg O’Meara_v Washington St Bd 
Against Discrim, Wash Sup Ct, p 1109 
Indians 
JURISDICTION 
Oregon: Anderson v Gladden, USCA 9th Cir, p 
1120 
Public Accommodations 


RESORTS 


New York: Trowbridge v Ka’ 
App Div, 8rd Det p 1121 PT eee 








TABLE OF CONTENTS 


SWIMMING POOLS 


Southern Rhodesia, Africa: Mehta v City of Salis- 
bury, Southern Rhodesia High Ct, p 1128 


PUBLIC SCHOOL PROPERTY 


Virginia: Howard et al v Co Sch Bd of Alleghany 
Co, Va Sup Ct Appls, p 1048 


PUBLIC SCHOOL SUPERINTENDENTS 


Louisiana: Funchess v Lindsey et al, La Ct Appl, 
Ist Cir, p 1046 


SCHOOL BOARDS 


Louisiana: LeLong v Sutherland, La Ct of Appl, 
4th Cir, p 1052 


Civil Rights 
ACCESS TO COURTS 


Federal Courts: 
USDC, p 1058 


IMMUNITY 


Federal Statutes: Waterman v Anenberg et al, 
USDC, p 1058 
Kostal et al v Stoner et al, USCA 10th Cir, p 
1058 


US ex rel Thompson v Fay, 


MUNICIPAL ORDINANCES 


Illinois: Adams v City of Park Ridge et al, USCA 
7th Cir, p 1059 


RELIGIOUS FREEDOM 


New my Pierce et al v La Vallee, USCA 2nd 
Cir, p 1059 


SCOPE 


Federal Courts: Abernathy v Patterson, 
5th Cir, p 1062 


SCOPE, IMMUNITY 
Federal Statutes: Niklaus v Simmons et al, USDC, 


USCA 


pl 
Saier v St Bar of Mich, USCA 6th Cir, p 1067 


STATE ACTION 
Federal Statutes: Rowe v Harris et al, USDC, p 
1068 


SUFFICIENCY OF COMPLAINT 


Federal Statutes: Hughes v Noble, USCA 5th 
Cir, p 1068 


VOTER INTIMIDATION 


Federal Courts: US v Wood et al, USDC, USCA 
5th Cir, p 1069 


Transportation 


ABSTENTION DOCTRINE 


Mississippi: Bailey et al v Patterson et al, USDC, 
p 1181 


BUSES 


merci yo Lewis v Greyhound Corp et al, USDC, 
Pp 


ee iT State of Georgia v United States, USDC, 
Mississippi: Douglas vy CORE, USDC, p 1161 
US v Fraiser, USDC, p 11 67 


US v Mayor & Selectmen of McComb City et 
al, USDC, p 1169 


PASSENGER SEATING 
Alabama: Boman * 4 v Birmingham Transit Co 


et al, USDC, p 1 
Trial Procedure 
JURIES 


California: People v Carter, Cal Sup Ct, p 1172 
Louisiana: State v Rogers, La Sup Ct, p 1178 
a oo People v Wilson, Oneida Co Ct, p 


JURIES, PREJUDICIAL REMARKS 


sa | State v Arradondo, Minn Sup Ct, p 


New York: People v Agron, NY Ct Appls, p 1176 


PRESERVING ERRORS FOR APPEAL 
Georgia: Glover v State, Ga Sup Ct, p 1179 


Legislatures 


Criminal Law 
UNLAWFUL ASSEMBLY 
Florida: Ch 61-237, p 1181 


Education 
SCHOOL BOARDS 
Louisiana: Act 7, 2nd Extra 1961 Sess, East Baton 
Rouge Parish sch bd, p 1181 
Employment 
ANTI-DISCRIMINATION LAW 


Indiana: Ch 208, state policy; FEPC established, 
p 1182 








STATE CONTRACTS 


Maryland: Ch 448, construction work for state, 
p 1185 


STATE EMPLOYEES 


Maryland: Ch i. Non-discriminatory practices 
required, p 118 


Housing 
ANTI-DISCRIMINATION LAWS 


New Jersey: Ch 106, Law Against Discrim amend, 
coverage extended, p 1187 


URBAN RENEWAL 


California: Ch 2116, state policy in redevelop- 
ment programs, p 1191 
Ch 216 67, hod -Abiciientnation in property ac- 
quired in redevelopment projects, p 1192 


Insurance 
DISCRIMINATORY RATES 


California: Ch 1983, automobile liability insur- 
ance, p 1194 


Public Accommodations, Governmental 
Facilities 
ANTI-DISCRIMINATION 


Illinois: HB 99, civil rights violations; penalties, 
p 1194 


Public Accommodations 
ANTI-DISCRIMINATION LAWS 


Ohio: HB 918, amendment; parties to proceed- 
ings, p 1196 


BUSINESS ESTABLISHMENTS 


California: Ch 1187, 
“citizens,” p 1200 


GOLF COURSES 
Colorado: Denver City Council ordinance, p 1200 


“persons” substituted for 


Real Estate 
RESTRICTIVE COVENANTS 


California: Ch 1877, property transfers with 
racially restrictive covenants forbidden, p 1203 
Ch 1078, racially restrictive provisions in deeds 

void, p 1208 





TABLE OF CONTENTS 


Transportation 
TAXICABS 
Florida: Jacksonville Oe EE-380, separate” 
taxi law repealed, p 1204 
Vital Statistics 
MARRIAGE CERTIFICATES 


California: Ch 554, racial designation prohibited, 
p 1206 


Administrative Agencies 


Employment 
ADVERTISING FOR EMPLOYEES 


Federal Contracts: President’s Committee on 
Equal Employment Opportunity ruling, p 1207 


LABOR UNIONS, STATE SERVICES 


New York: De Matas v Bldg Service Employees 
Internat] Union, NY SCAD, p 1208 


PHOTOGRAPHS 

Washington: St Bd Against Discrim ruling, p 1212 
STATE AGENCIES 

Michigan: Code of Fair Practices, p 1218 


Education 
PUBLIC SCHOOLS 
7“ — Bates v St Univ of NY, NY SCAD, p 


PUBLIC SCHOOLS; TUITION GRANTS 
Georgia: St Supt of Schools ruling, p 1218 


Housing 
ANTI-DISCRIMINATION LAWS 


New Jocrt: Jones v Haridor Realty Corp, St 
Dept of Ed, Div on Civ Rts, p 1224 


Attorneys General 


Education 
PUBLIC SCHOOLS, TUITION GRANTS 


Georgia: Opinion, re requirements for eligibility, 
p 1227 








TABLE OF CONTENTS 


TEACHERS’ ORGANIZATIONS Housing 
Louisiana: Opinion re teacher membership in 
NEA. p 1258 MUNICIPAL ORDINANCES 
Iowa: Opinion re authority of city to enact 
Public Accommodations housing law, p 1237 
GAMBLING HALLS Cumulative Table of Cases, p 1936 
veut —" re gaming control and licens- 





UNITED STATES 
SUPREME COURT 


CRIMINAL LAW 


Breach of Peace—Louisiana 
John Burrell GARNER, et al. v. STATE of Louisiana. 
United States Supreme Court, December 11, 1961. 82 S.Ct. 248. 


SUMMARY: Sixteen Negroes were arrested in Baton Rouge, Louisiana, for disturbing the 
peace, after they had refused to move from seats at lunch counters when asked to do so by 
the proprietors of the establishments. They were fined $100 each and sentenced to 30-day 
jail terms. Petitions for writs of certiorari, mandamus and prohibition were filed with the 
Louisiana Supreme Court, but were refused on the ground that that court may not review facts 
in criminal cases. 6 Race Rel. L. Rep. 168 (1961). 


The United States Supreme Court granted certiorari. 6 Race Rel. L. Rep. 55 (1961). De- 
fendants contended that: (1) since there was no evidence of their guilt, the conviction de- 
prived them of due process of law as guaranteed by the Fourteenth Amendment; (2) the 
statute violated was so vague as to offend the due process clause; (3) the convictions denied 
defendants freedom of expression; and (4) the convictions showed racial discrimination in 
the state’s administration of its crimnal laws in violation of the equal protection clause. The 
court found it unnecessary to consider the latter three arguments, holding that there was 
no evidence in the record “to support a finding that petitioners disturbed the peace, either 
by outwardly boisterous conduct or by passive conduct likely to cause a public disturbance.” 
Although finding that the Louisiana Supreme Court had held unruly conduct to be a requisite 
for conviction for disturbing the peace in prior cases, the court ruled that evidence of danger 
of “imminent public commotion” resulting from peaceful conduct would have been sufficient. 
The state contended that the trial court could take judicial notice of such danger due to racial 
tensions in the area, but the court held that the records did not show the trial court to have, 


in fact, taken judicial notice of anything. Justices FRANKFURTER, DOUGLAS and HARLAN 
concurred in separate opinions. 


Mr. Cuter Justice Warren delivered the the Louisiana Criminal Code, in that “they re- 


opinion of the Court. 


These cases comé to us from the Supreme 
Court of Louisiana and draw in question the 
constitutionality of the petitioners’ convictions in 
the 19th Judicial District Court, Parish of East 
Baton Rouge, Louisiana, for the crime of disturb- 
ing the peace. The petitioners 1 were brought to 
trial and convicted on informations charging 
them with violating Article 103, Section 7, of 


1. Unless otherwise indicated, the term “petitioner” 
refers to the petitioners in all three cases, Nos. 26, 
27 and 28. 


fused to move from a cafe counter seat .. . after 
having been ordered to do so by the agent [of 
the establishment]; said conduct being in such 
manner as to unreasonably and foreseeably dis- 
turb the public . . .” In accordance with state 
procedure, petitioners sought post-conviction re- 
view in the Supreme Court of Louisiana through 
writs of certiorari, mandamus and prohibition. 
They contended that the state had presented 
no evidence to support the findings of statutory 
violation, and that their convictions were in- 
valid on other constitutional grounds, both state 
and federal. Relief was denied. Federal ques- 
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tions were properly raised and preserved 
throughout the proceedings, and timely petitions 
for certiorari filed in this Court were granted. 
365 U. S. 840. The United States Government 
appeared as amicus curiae urging, on various 
grounds, that the convictions be reversed, and 
the Solicitor General participated in oral argu- 
ment. An amicus brief also urging reversal was 
filed by the Committee on the Bill of Rights of 
the Association of the Bar of the City of New 
York. 


In our view of these cases and for our dis- 
position of them, the slight variance in the facts 
of the three cases is immaterial. Although the 
alleged offenses did not occur on the same day 
or in the same establishment, the petitioners 
were all arrested by the same officers, charged 
with commission of the same acts, represented 
by the same counsel, tried and convicted by the 
same judge, and given identical sentences. Be- 
cause of this factual similarity and the identical 
nature of the problems involved, in granting 
certiorari, we ordered the cases consolidated 
for argument and now deem it sufficient to file 
one opinion. In addition, as the facts are simple, 
we think it sufficient to recite but one of the cases 
in detail, noting whatever slight variations exist 
in the others. 


In No. 28, Hoston et al v. Louisiana, Jean- 
nette Hoston, a student at Southern University, 
and six of her colleagues, took seats at a lunch 
counter in Kress’ Department Store in Baton 
Rouge, Louisiana, on March 29, 1960.2 In Kress’, 
as in Sitman’s Drug Store in No. 26 where 
Negroes are considered “very good customers,” a 
segregation policy is maintained only with regard 
to the service of food.? Hence, although both 
stores solicit business from white and Negro 
patrons, and the latter as well as the former may 
make purchases in the general merchandise sec- 
tions without discrimination,‘ the stores do not 


2. In No. 26, Garner et al. v. Louisiana, the petition- 
ers, two Negro students at Southern University, 
took seats at the lunch counter of Sitman’s Dru 
Store in Baton Rouge, and in No. 27, Briscoe et al. 
v. Louisiana, the lunch counter at which the seven 
Negro students sought service was in the restau- 
rant section of the Greyhound Bus Terminal in 
Baton Rouge. 

8. The same is true, of course, with regards to the 
bus terminal in No. 27. The terminal itself caters 
to both races, but separate facilities are maintained 
for the service of food. 

4. In No. 26, one of the petitioners had purchased 
an umbrella in the drug store just prior to — 
his seat at the lunch counter, and had encount 
no difficulty in making the purchase. 
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provide integrated service at their lunch coun- 
ters. 


The manager at Kress’ store, who was also 
seated at the lunch counter, told the waitress 
to advise the students that they could be served 
at the counter across the aisle, which she did. 
The petitioners made no response and remained 
quietly in their seats. After the manager had 
finished his lunch, he telephoned the police and 
told them that “[some Negroes] were sitting at 
the counter reserved for whites.” The police ar- 
rived at the store and ordered the students to 
leave. The arresting officer testified that the 
petitioners did and said nothing except that 
one of them stated that she would like a glass of 
iced tea, but that he believed they were dis- 
turbing the peace “by sitting there.” When none 
of the petitioners showed signs of leaving their 
seats, they were placed under arrest and taken 
to the police station. They were then charged 
with violating Article 103, Section 7, of the 
Louisiana Criminal Code, a section of the Lou- 
isiana disturbance of the peace statute. 

Before trial, the petitioners moved for a bill 
of particulars as to the details of their allegedly 
disruptive behavior and to quash the informa- 
tions for failure to state any lawful acts of which 
they could be constitutionally convicted. The 
motions were denied, and the petitioners applied 
to the Supreme Court of Louisiana for writs of 
certiorari, prohibition and mandamus to review 
the rulings. The Supreme Court denied the writs 
on the ground that an adequate remedy was 
available through resort to its supervisory juris- 
diction in the event of a conviction. The peti- 
tioners were then tried and convicted,® and 
sentenced to imprisonment for four months, three 
months of which would be suspended upon the 
payment of a fine of $100. Subsequent to their 
convictions, the Supreme Court, in denying re- 
lief on appeal, issued the following oral opin- 
ion in each case: 


“Writs refused. 
“This court is without jurisdiction to review 


5. Although the problem was exactly the same in all 
three cases, the trial judge appeared to use differ- 
ent formulae for concluding petitioners’ guilt in 
each opinion. In No. 26, the acts of the petitioners 
were said to be “an act done in a manner calcu- 
lated to, and actually did, unreasonably disturb 
or alarm the public.” In No. 27, the very same 
conduct was said to be “an act on their part as 


would unreasonably disturb or alarm the public.” 
In No. 28, it was declared that the conduct “fore- 
seeably could alarm and disturb the public.” (Em- 
phasis added. ) 
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facts in criminal cases. See Art. 7, Sec. 10, 
La. Constitution of 1921. 


“The rulings of the district judge on mat- 
ters of law are not erroneous. See Town of 
Ponchatoula vs. Bates, 173 La. 824, 138 So. 
851.” 6 


Before this Court, petitioners and the amici 
have presented a number of questions claiming 
deprivation of rights guaranteed to them by the 
First and Fourteenth Amendments to the United 
States Constitution.” The petitioners contend: 


(a) The decision below affirms a criminal 
conviction based upon no evidence of guilt 
and, therefore, deprives them of due process 
of law as defined in Thompson v. City of 
Louisville, 362 U. S. 199. 


(b) The petitioners were convicted of a 
crime under the provisions of a state statute 
which, as applied to their acts, is so vague, 
indefinite and uncertain as to offend the Due 
Process Clause of the Fourteenth Amend- 
ment. 


(c) The decisions below conflict with the 


6. The opinions of the Supreme Court of Louisiana 

are not officially reported. 
Under Art. 7, Sec. 10, of the Louisiana Constitu- 
tion, the appellate jurisdiction of the Supreme 
Court over criminal cases extends only to questions 
of law, and then only where, inter alia, a fine ex- 
ceeding three hundred dollars or imprisonment 
exceeding six months has been imposed. See State 
v. Di Vincenti. 232 La. 18, 98 So. 2d 676; State 
v. Gaspard, 222 La. 222, 62 So. 2d 281; State v. 
Price, 164 La. 876, 113 So. 882. The Louisiana 
Supreme Court has held that a question of law 
is presented, and that a case is thus reviewable, 
where the contention is that there is no evidence 
to support an element of the crime charged. State 
v. Daniels, 236 La. 998, 109 So. 2d 896; State v. 
Brown, 224 La. 480, 70 So. 2d 96; State v. Sbisa, 
232 La. 961, 95 So. 619 and cases cited at 969, n. 
6. See Comment, 19 La. L. Rev. 848 (1959). 
Despite the court’s purported review of the ques- 
tions of law in these cases, the degree of punish- 
ment inflicted would deprive the court of appel- 
late jurisdiction under Art. 7, Sec. 10. However, 
the Supreme Court also has a general supervisory 
jurisdiction, exercised only in the sound discretion 
of the court 500 State v. Morgan, 204 La. 499, 
502, 15 So. 2d 866), over all inferior courts under 
Art. 7, Sec. 10; it appears that this is the provision 
which the petitioners attempted to invoke with 
their extraordinary writs in these cases. See also 
Art. 7, Sec. 2, of the Louisiana Constitution. 

7. In addition to the petitioners’ contentions the 
United States argues that in No. 27 the petitioners’ 
arrests and convictions deprived them of their 
rights under the Interstate Commerce Act to serv- 
ice on a nondiscriminatory basis in a restaurant of 
a bus terminal operated as part of Interstate Com- 
merce. Cf. Boynton v. Virginia, 364 U. S. 454. 
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Fourteenth Amendment’s guarantee of free- 
dom of expression. 

(d) The decision below conflicts with prior 
decisions of this Court which condemn 
racially discriminatory administration of 
State criminal laws in contravention of the 
Equal Protection Clause of the Fourteenth 
Amendment. 


With regard to argument (d), the petitioners 
and the New York Committee on the Bill of 
Rights contend that the participation of the 
police and the judiciary to enforce a state cus- 
tom of segregation resulted in the use of “state 
action” and was therefore plainly violative of the 
Fourteenth Amendment. The petitioners also 
urge that even if these cases contain a relevant 
component of “private action,” that action is sub- 
stantially infected with state power and thereby 
remains state action for purposes of the Four- 
teenth Amendment.® 


In the view we take of the cases we find it 
unnecessary to reach the broader constitutional 
questions presented, and in accordance with our 
practice not to formulate a rule of constitutional 
law broader that is required by the precise facts 
presented in the record, for the reasons herein- 
after stated, we hold that the convictions in these 
cases are so totally devoid of evidentiary sup- 
port as to render them unconstitutional under 
the Due Process Clause of the Fourteenth 
Amendment.® As in Thompson v. City of Louis- 
ville, 362 U. S. 199, our inquiry does not turn 
on a question of sufficiency of evidence to sup- 
port a conviction, but on whether these convic- 
tions rest upon any evidence which would 
support a finding that the petitioners’ acts caused 
a disturbance of the peace. In addition, we can- 
not be concerned with whether the evidence 
proves the commission of some other crime, for 
it is as much a denial of due process to send an 
accused to prison following conviction for a 
charge that was never made as it is to convict 


8. The government, as well as petitioners, point out 
that in addition to state statutes requiring segrega- 
tion in specific situations in Louisiana, the Louisi- 
ana legislature in 1960 adopted the following pre- 
face to a joint resolution concerning the possible 
integration of any tax-supported facility in the 
state: 

“Whereas, Louisiana has always maintained a 
policy of supeaetion of the races, and 
“Whereas, it is the intention of the citizens of this 
sovereign state that such a policy be cantinued 
....” Act. No. 630 of 1960, to amend Article X 
of the Louisiana Constitution. 

9. See Thompson v. City of Louisville, 362 U. S. 199. 
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him upon a charge for which there is no evidence 
to support that conviction.’® 

The respondent, both in its brief and its argu- 
ment to this Court, implied that the evidence 
proves the elements of a criminal trespass. In 
oral argument it contended that the real ques- 
tion here “is whether or not a private property 
owner and proprietor of a private establishment 
has the right to serve only those whom he 
chooses and to refuse to serve those whom he 
desires not to serve for whatever reason he may 
determine.” +1 That this is not a question pre- 
sented by the records in these cases seems too 
apparent for debate. Even assuming it were the 
question, however, which it clearly is not, these 
convictions could not stand for the reason stated 
in Cole v. Arkansas, 333 U. S. 916.12 

Under our view of these cases, our task is to 
determine whether there is any evidence in the 
records to show that the petitioners, by their 
actions at the lunch counters in the business 
establishments involved, violated Article 103, 
Section 7, of the Louisiana Criminal Code. At 
the time of petitioners’ acts, Article 103 pro- 
vided: 

Disturbing the peace is the doing of any of 

the following in such a manner as would fore- 
seeably disturb or alarm the public: 


(1) Engaging in a fistic encounter; or 

(2) Using of any unnecessarily loud, offen- 
sive or insulting language; or 

(3) Appearing in an intoxicated condition; 
or 

(4) Engaging in any act in a violent and 
tumultuous manner by any three or 
more persons; or 


10. Cf. Cole v. Arkansas, 383 U. S. 196, 201. See 
hompson v. City of Louisville, 362 U. S. 199, 206 
e cases cited at footnote 18. 

11. Counsel for the respondent admitted on oral argu- 
ment that the Louisiana trespass statute in force at 
the time of the peg wed arrests would probably 
not have applied to these facts. Apparently, the 
Louisiana Legislature agreed, for in 1960, subse- 
= to the petitioners’ acts, the legislature ed 

ew criminal Sia statute (L. S. . S. 
14: 63-8 (1960 Supp.) ), which reads: 
“No person shall wi id beer pad of law go into 
or upon any structure . ich belon: > another 
a ving been forbidden to . by 
any owner, lessee, or custodian of the & A EXS or 
by any other authorized person . 
We express no opinion whether, on the facts of 
these cases, the petitioners’ conduct would have 
been unlawful under this statute. 

12. The Supreme Court of Louisiana has also held 
that an accused may not be aoe on mn pleadings 


he is charged. State v. eee. 204 La. 499, 15 
So. 2d 866 (1948). 
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(5) Holding of an unlawful assembly, or 

(6) Interruption of any lawful assembly of 
people: or 

(7) Commission of any other act in such a 


manner as to unreasonably disturb or 
alarm the public. 


I. 


Our initial inquiry is necessarily to determine 
the type of conduct proscribed by this statute 
and the elements of guilt which the evidence 
must prove to support a criminal conviction 
thereunder. First, it is evident from a reading 
of the statute that the accused must conduct 
himself in a manner that would “foreseeably 
disturb or alarm the public.” In addition, when 
a person is charged with a violation of Section 
7, an earlier version of which was aptly described 
by the Supreme Court of Louisiana as “the gen- 
eral portion of the statute which does not define 
the ‘conduct or acts’ the members of the legis- 
lature had in mind” (State v. Sanford, 203 La. 
961, 967, 14 So. 2d 778), 2° it would also seem 
apparent from the words of the statute that the 
acts, whatever they might be, be done “in such 
a manner as to [actually] unreasonably disturb 
or alarm the public.” However, because we find 
the records barren of any evidence that would 
support a finding that the petitioners’ conduct 
would even “foreseeably” have disturbed the 
public, we need not consider whether the statute 
also requires the acts to be done in a manner 
as actually to disturb the peace. 

We of course are bound by a state’s interpre- 
tation of its own statute and will not substitute 
our judgment for that of the state’s when it be- 
comes necessary to analyze the evidence for the 
purpose of determining whether that evidence 
supports the findings of a state court. Hence, 
we must look to Louisiana for guidance in the 
meaning of the phrase “foreseeably disturb or 
alarm the public” in order to determine the type 
of conduct proscribed by L. S. A.—R. S. 14:103 
(7). 

The Supreme Court of Louisiana has had oc- 
casion in the past, in interpreting the predeces- 


18. We express no view as to the constitutionality of 
the itioners’ convictions as attacked by their 


t that the statute (section 7) is so vague 
uncertain, with its resulting lack of notice of 
at conduct the legislature intended to make 
as to violate due process. Cf. Lanzetta v. 
Musser v. Utah, 383 
Winters v. New York, 883 U 


New Jersey, 306 U. S. 451; 


U. S. 95; . S. 507. 
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sor of Article 103,14 to give content to these 
words, and it is evident from the court’s prior 
treatment of them that they were not intended 
to embrace peaceful conduct. On the contrary, 
it is plain that under the court’s application of 
the statute these words encompass only conduct 
which is violent or boisterous in itself, or which 
is provocative in the sense that it induces a fore- 
seeable physical disturbance.’ In State v. San- 
ford, 203 La. 961, 14 So. 2d 778, the evidence 
showed that thirty Jehovah’s Witnesses ap- 
proached a Louisiana town for the purpose of 
distributing religious tracts and persuading the 
public to make contributions to their cause. The 
Witnesses were warned by the mayor and police 
officers that “their presence and activities would 
cause trouble among the population and asked 
them to stay away from the town... .” Id., at 
964. The Witnesses failed to yield to the warning 
and proceeded on their mission. The trial court 
found that the acts of the Witnesses in entering 
the town and stopping passers-by in the crowded 
street “might or would tend to incite rioting and 
disorderly conduct.” Id., at 965. The Supreme 
Court of Louisiana set aside convictions for 
breach of the peace, holding that the defendants 
did not commit any unlawful act or pursue any 
disorderly course of conduct which would tend 
to disturb the peace, thus, in effect, that peaceful 
conduct, even though conceivably offensive to 
another class of the public, is not conduct which 
may be proscribed by Louisiana’s disturbance 
of the peace statute without evidence that the 
actor conducted himself in some outwardly un- 
ruly manner. 

The conclusion of the highest Louisiana court 
that the breach of the peace statute does not 
reach peaceful and orderly conduct is substan- 
tiated by the conclusion drawn from reading the 
statute as a whole. The catch-all provision under 
which the petitioners were tried and convicted 
follows an enumeration of six specific offenses, 
each of which describes overtly tumultuous or 


14. The predecessor of Title 14, Article 108, was A 
No. 227 of 1984, which provided, inter alia, that 
any person who shall go into any pale, place, lor 
into or near any private aes . and who s 
[shout, swear, expose discharge a firearm] 
. . . or who sha pga Heapeng: oipainennral 
calculated to disturb or alarm the inhabitants 
thereof, or persons present . . .” should be ad- 
ju dged. guilty of breaching the peace. In State v. 
Sanford, 208 La. 961, 14 So. ba 778, discussed 
immediately following’ in the text, the ‘defendants 
were charged, as poet the petitioners in the cases 
at bar, under the general, catch-all provision. 

15. See Town of Ponchatoula v. Bates, 173 La. 828, 
188 So. 851 (dictum). 
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disruptive behavior. It would therefore normally 
be interpreted in the light of the preceding sec- 
tions as an effort to cover other forms of violence 
or loud and boisterous conduct not already 
listed. We do not mean to imply that an 
ejusdem generis reading of the statute is consti- 
tutionally compelled to the exclusion of other 
reasonable interpretations,” but we do note that 
here such a reading is consistent with the Loui- 
siana Supreme Court’s application in Sanford. 

Further evidence that Article 103 (7) was not 
designed to encompass the petitioners’ conduct 
in these cases has been supplied by the Louisiana 
legislature. Shortly after the events for which 
the petitioners were arrested took place, the leg- 
islature amended its disturbance of the peace 
statute in an obvious attempt to reach the type 
of activity involved in these cases.1® The con- 
trast between the language of the present statute 
and the one under which the petitioners were 
convicted confirms the interpretation given the 
general term of the latter by the Supreme Court 
in State v. Sanford and the natural meaning of 
the words used in Article 103. 

We are aware that the Louisiana courts have 
the final authority to interpret and, where they 
see fit, to reinterpret that state’s legislation. How- 
ever, we have seen no indication that the Loui- 
siana Supreme Court has changed its Sanford 
interpretation of L. S. A.—R. S. 14:103 (7), and 
we will not infer that an inferior Louisiana court 
intended to overrule a long-standing and reason- 
able interpretation of a state statute by that 
state’s highest court. Our reluctance so to infer 
is supported, moreover, by the fact that State 
v. Sanford was argued by the petitioners to both 
the trial court and to the Supreme Court, and 
that neither court mentioned in their opinions 
that Sanford was no longer to be the law in 
Louisiana. 


16. pr 2 Sutherland, Statutes and Statutory Construc- 
on, §§ 4909-4910 (Horack ed. 1943). 

17. fat, an interpretation has not been made where 
there was evidence of a contrary legislative intent 
or judicial reading. United States v. Alpers, 338 
U. S. 680, 682-683; Gooch v. United States, 297 
U S. 124, 128; Helvering v. Stockholms Enuskilda 
Bank, 293 U. S. 84, 88-89. 

18. See also Town of Ponchatoula v. Bates, supra, note 


15. 
19. L.S. A—R. S. 14:108.1 (1960 Supp.), now reads, 


in pertinent part, as follows: 
A. Whoever with intent to provoke a breach of the 
peace, or under circustances such that a breach 
of the peace may be occasioned thereby: 

(4) refuses to leave the premises of 
requested to do so by any owner, oe or any 
employee thereof, shall be guilty of disturbing 
the peace. 
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We think that the above discussion would give 
ample support to a conclusion that Louisiana 
law requires a finding of outwardly boisterous 
or unruly conduct in order to charge a defend- 
ant with “foreseeably” disturbing or alarming 
the public. However, because this case comes to 
us from a state court and necessitates a delicate 
involvement in federal-state relations, we are 
willing to assume with the respondent that the 
Louisiana courts might construe the statute 
more broadly to encompass the traditional com- 
mon-law concept of disturbing the peace. Thus 
construed, it might permit the police to prevent 
an imminent public commotion even though 
caused by peaceful and orderly conduct on the 
part of the accused. Cf.Cantwell v. Connecticut, 
310 U. S. 296, 308. We therefore treat these cases 
as though evidence of such imminent danger, as 
well as evidence of a defendant’s active conduct 
which is outwardly provocative, could support 
a finding that the acts might “foreseeably disturb 
or alarm the public” under the Louisiana statute. 


Il. 


Having determined what evidence is necessary 
to support a finding of disturbing the peace un- 
der Louisiana law, the ultimate question, as in 
Thompson v. City of Louisville, supra, is whether 
the records in these cases contain any such evi- 
dence. With appropriate notations to the slight 
differences in testimony in the other two cases, 
we again turn to the record in No. 28.2° The 
manager of the department store in which the 
lunch counter was located testified that after the 
students had taken their seats at the “white lunch 
counter” where he was also occupying a seat, 
he advised the waitress on duty to offer the 
petitioners service at the counter across the aisle 
which served Negroes. The petitioners, however, 
after being “advised that they would be served 
at the other counter,” remained in their seats, 
and the manager continued eating his lunch at 
the same counter. In No. 26, where there were 
no facilities to serve colored persons, the peti- 
tioners were merely told that they couldn't be 
served, but were never even asked to move. In 
No. 27, a waitress testified that the petitioners 
were merely told that they would have to go 
“to the other side to be served.” The petitioners 
not only made no speeches, they did not even 


20. In all three cases the prosecution called as witnes- 
ses only the arresting officer and an employee from 
the restaurant in question. In none o the cases 
did the petitioners themselves testify or introduce 
any witnesses in their defense. 
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speak to anyone except to order food; they car- 
ried no placards, and did nothing, beyond their 
mere presence at the lunch counter, to attract 
attention to themselves or to others. In none 
of the cases was there any testimony that the 
petitioners were told that their mere presence 
was causing, or was likely to cause, a disturbance 
of the peace, not that the petitioners were ever 
asked to leave the counters or the establishments 
by anyone connected with the stores. 


The manager in No. 28 testified that after 
finishing his meal he went to the telephone and 
called the police department, advising them that 
Negroes were in his store sitting at®the lunch 
counter reserved for whites. This is the only case 
in which “the owner or his agent” notified the 
police of the petitioners’ presence at the lunch 
counter, and even here the manager gave no 
indication to the officers that he feared any dis- 
turbance or that he had received any complaint 
concerning the petitioners’ presence. In No. 27, 
a waitress testified that a bus driver sitting in 
the restaurant notified the police that “there 
were several colored people sitting at the lunch 
counter.” 2 In No. 26, the arresting officers were 
not summoned to the drug store by anyone even 
remotely connected with Sitman’s but, rather, by 
a call from an officer on his “beat” who had 
observed the petitioners sitting quietly at the 
lunch counter. 


Although the manager of Kress’ Department 
Store testified that the only conduct which he 
considered disruptive was the petitioners’ mere 
presence at the counter, he did state that he 
called the police because “he feared that some 
disturbance might occur.” 2? However, his fear 
is completely unsubstantiated by the record. 
The manager continued eating his lunch in an 
apparently leisurely manner at the same counter 
at which the petitioners were sitting before call- 
ing the police. Moreover, not only did he fail to 
give the petitioners any warning of his alleged 
“fear,” 23 but he specifically testified to the fact 


21. There is some inconsistency in the record, not 
poy se to ow a disposition of the case (see No. 28), 
as to who call e police; a police officer made 
a statement ot on hearsay that, the desk ser- 
geant was called by “some woman.” 

22. As noted previously, this is the only case in which 
a representative of the restaurant called the police. 
In addition, this is the only case in which there is 
anything in the record concerning the mo gd 
of a disturbance, and even here it is fimited 
the manager’s single statement noted above. 

23. course, even such a warning was not sufficient 
evidence to support a finding of breach of the 
peace in State v. Sanford. 
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that the petitioners were never asked to move 
or to leave the store. Nor did the witness elabor- 
ate on the basis of his fear except to state that 
“it isn’t customary for the two races to sit to- 
gether and eat togetther.” 24 In addition, there is 
no evidence that this alleged fear was ever com- 
municated to the arresting officers, either at the 
time the manager made the initial call to police 
headquarters or when the police arrived at the 
store. Under these circumstances, the manager's 
general statement gives no support for the con- 
victions within the meaning of Thompson v. City 
of Louisville, supra. 

Subsequent to the manager’s notification, the 
police arrived at the store and, without consult- 
ing the manager or anyone else on the premises, 
went directly to confront the petitioners. An 
officer asked the petitioners to leave the counter 
because “they were disturbing the peace by sit- 
ting there.” One of the students stated that she 
wished to get a glass of iced tea, but she and her 
friends were told, again by the police, that they 
were disturbing the peace by sitting at a counter 
reserved for whites and that they would have 
to leave. When the petitioners continued to oc- 
cupy the seats, they were arrested, as the officer 
testified, for disturbing the peace “[bl]y sitting 
there” “because that place was reserved for 
white people.” The same officer testified that the 
petitioners had done nothing other than take 
seats at that particular lunch counter which he 
considered to be a breach of the peace.”5 

The respondent discusses at length the history 
of race relations and the high degree of racial 
segregation which exists throughout the South. 
Although there is no reference to such facts in 
the records, the respondent argues that the 
trial court took judicial notice of the general sit- 
uation, as he may do under Louisiana law,”* 
and that it therefore became apparent to the 
court that the petitioners’ presence at the lunch 
counters might cause a disturbance which it was 
the duty of the police to prevent. There is noth- 
ing in the records to indicate that the trial judge 
did in fact take judicial notice of anything. To 


24. Compare the basis for the state action in Buchanan 
Ys + 6 es 245 U. S. 60, and Cooper v. Aaron, 358 

25. The evidence in the records in Nos. 26 and 27 is 
similar. Each witness called by the state testified 
that the petitioners were arrested solely because 
they were Negroes — at a white lunch counter. 

26. L. R. S. 15:422 provides that Louisiana courts 
may take judicial notice of “social and racial con- 
ditions prevailing in [the] state.” See State v. Bessa 
et al., 115 La. 259, 38 So. 985. 
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extend. ‘the doctrine of judicial notice to the 
length pressed by the respondent would require 
us to allow the prosecution to do through argu- 
ment to this court what it is required by due 
process to do at the trial, and would be “to turn 
the doctrine into a pretext for dispensing with a 
trial.” Ohio Bell Telephone Co. v. Public Utilities 
Comm'n, 301 U. S. 292, 302. Furthermore, unless 
an accused is informed at the trial of the facts 
of which the court is taking judicial notice, not 
only does he not know upon what evidence he is 
being convicted, but, in addition, he is deprived 
of any opportunity to challenge the deductions 
drawn from such notice or to dispute the notor- 
iety or truth of the facts allegedly relied upon. 
Moreover, there is no way by which an appellate 
court may review the facts and law of a case 
and intelligently decide whether the findings of 
the lower court are supported by the evidence 
where that evidence is unknown. Such an as- 
sumption would be a denial of due process. 
Ohio Bell, supra. 

Thus having shown that these records contain 
no evidence to support a finding that petitioners 
disturbed the peace, either by outwardly boister- 
ous conduct or by passive conduct likely to cause 
a public disturbance, we hold that these convic- 
tions violated petitioners’ rights to due process 
of law guaranteed them by the Fourteenth 
Amendment to the United States Constitution. 
The undisputed evidence shows that the police 
who arrested the petitioners were left with noth- 
ing to support their actions except their own 
opinions that it was a breach of the peace for the 
petitioners to sit peacefully in a place where 
custom decreed they should not sit.27 Such activ- 
ity, in the circumstances of these cases, is not 
evidence of any crime and cannot be so con- 
sidered either by the police or the courts. 

The judgments are reversed. 


Concurring Opinion 


Mr. Justice FRANKFURTER, concurring in the 
judgment. 

Whether state statutes are to be construed one 
way or another is a question of state law, final 
decision of which rests, of course, with the courts 
of the State. When as here those courts have not 


- spelled out the meaning of a statute, this Court 


must extrapolate its allowable meaning and at- 


27. Compare the evidence contained in the records 
in Terminiello v. Chicago, 387 U. S. 1; and in 
Feiner v. New York, 840 U. S. 815. 
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tribute that to the highest court of the State. We 
must do so in a manner that affords the widest 
latitude to state legislative power consistent with 
the United States Constitution. 


Since La. Rev. Stat. § 14:103 is concededly a 
statute aimed at “disturbing the peace,” we begin 
with the breadth of meaning derived from that 
phrase in Town of Ponchatoula v. Bates, 173 La. 
824, 138 So. 851 (1931). To be sure, that 
amounted to an abstract discussion and in the 
limited circumstances considered by the Louisi- 
ana Supreme Court in State v. Sanford, 203 La. 
961, 14 So. 2d 778 (1943), the allowable scope of 
the statutory prohibition was not fully explored. 
But construction of the statute to prohibit non- 
violent, non-religious behavior in a private shop 
when that behavior has a tendency to disturb 
or alarm the public is fairly derivable from a 
reading of the Sanford opinion. 


The action of the Louisiana legislature in 
amending its statutes after the events now under 
review took place is not a safe or even relevant 
guide to the scope of the prior statute. Legis- 
latures not uncommonly seek to make prior law 
more explicit or reiterate a prohibition by more 
emphatic concreteness. The rule of evidence 
that excludes proof of post-injury repairs offers 
a useful analogy here. See II Wigmore, Evidence 
§ 283 (Third ed. 1940). It is not our province to 
limit the meaning of a state statute beyond its 
confinement by reasonably read state-court rul- 
ings. 

Assuming for present purposes the constitu- 
tionality of a statute prohibiting non-violent ac- 
tivity that tends to provoke public alarm or dis- 
turbance, such a tendency, as a crucial element 
of a criminal offense, must be established by 
evidence disclosed in the record to sustain a con- 
viction. A judge’s private knowledge, or even 
“knowledge by notoriety,” to use Dean Wig- 
more’s phrase, IX Evidence § 2569 (Third ed. 
1940), not presented as part of the prosecution’s 
case capable of being met by a defendant, is not 
an adequate basis, as a matter of due process, 
to establish an essential element of what is pun- 
ished as crime. Thompson v. City of Louisville, 
362 U. S. 199. 

It may be unnecessary to require formal proof, 
even as to an issue crucial in determining guilt 
in a criminal prosecution, of what is incontest- 
ably obvious. But some showing cannot be dis- 
pensed with when an inference is at all doubtful. 
And it begs the whole question on the answer 
to which the validity of these convictions turns 


to assume that the “public” tended to be alarmed 
by the conduct of the petitioners here disclosed. 
See Devlin, L. J., in Dingle v. Associated News- 
papers, [1961] 2 Q. B. 162, 198. Conviction under 
this Louisiana statute cannot be sustained by 
reliance merely upon likely consequences in the 
generality of cases. Since particular persons are 
being sent to jail for conduct allegedly having 
a particular effect on a particular occasion under 
particular circumstances, it becomes necessary 
to appraise that conduct and effect by the par- 
ticularity of evidence adduced. 

The records in these cases, whatever variance 
in unimportant details they may show, contain 
no evidence of disturbance or alarm in the be- 
havior of the cafe employees or customers or 
even passers-by, the relevant “public” fairly in 
contemplation of these charges. What they do 
show was aptly summarized both in the testi- 
mony of the arresting police and in the recitation 
of the trial judge as the “mere presence” of the 
petitioners. 

Silent persistence in sitting after service is 
refused could no doubt conceivably exacerbate 
feelings to the boiling point. It is not fanciful 
speculation, however, that a proprietor who in- 
vites trade in most parts of his establishment and 
restricts it in another may change his policy 
when non-violently challenged.* With records as 
barren as these of evidence from which a ten- 
dency to disturb or alarm the public immediately 
involved can be drawn, these is nothing before 
us on which to sustain such an inference from 
what may be hypothetically lodged in the un- 
opened bosom of the local court. 

Since the “mere presence” that these records 
prove has, in any event, not been made a crime 
by the Louisiana statute under which these peti- 
tioners were charged, their convictions must be 
reversed. 


Concurring Opinion 


Mr. Justice Dovuc as, concurring. 


If these cases had arisen in the Pacific north- 
west—the area I know best—I could agree with 
the opinion of the Court. For while many com- 
munities north and south, east and west, at times 
have racial problems, those areas which have 
never known segregation would not be inflamed 


° 


If it were clear from these records that the pro- 
prietors involved had changed their policies and 
consented to the petitioners’ remaining, we would, 
of course, have an entirely different case. 
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or aroused by the presence of a member of a 
minority race in a restaurant. But in Louisiana 
racial problems have agitated the people since 
the days of slavery. The landmark case of Plessy 
v. Ferguson, 163 U. S. 537—the decision that an- 
nounced in 1896 the now-repudiated doctrine of 
“separate but equal” facilities for whites and 
blacks—came from Louisiana which had enacted 
in 1890 a statute requiring segregation of the 
races on railroad trains. In the environment of a 
segregated community I can understand how the 
mere presence of a Negro at a white lunch 
counter might inflame some people as much as 
fisticuffs would in other places. For the reasons 
stated by Mr. Justice Haran in these cases, I 
read the Louisiana opinions as meaning that 
this law includes “peaceful conduct of a kind 
that foreseeably may lead to public disturbance” 
—a kind of “generally known condition” that may 
be “judicially noticed” even in a criminal case. 

This does not mean that the police were justi- 
fied in making these arrests. For the police are 
supposed to be on the side of the Constitution, 
not on the side of discrimination. Yet if all con- 
stitutional questions are to be put aside and the 
problem treated merely in terms of disturbing 
the peace, I would have difficulty in reversing 
these judgments. I think, however, the constitu- 
tional questions must be reached and that they 
make reversal necessary. 

Restaurants, whether in a drug store, depart- 
ment store, or bus terminal, are a part of the 
public life of most of our communities. Though 
they are private enterprises, they are public 
facilities in which the states may not enforce a 
policy of racial segregation. 


IL 


It is, of course, state action that is prohibited 
by the Fourteenth Amendment, not the actions of 
individuals. So far as the Fourteenth Amendment 
is concerned, individuals can be as prejudiced 
and intolerant as they like. They may as a 
consequence subject themselves to suits for 
assault, battery, or trespass. But those actions 
have no footing in the Federal Constitution. 
The line of forbidden conduct marked by the 
Equal Protection Clause of the Fourteenth 
Amendment is crossed only when a State makes 
prejudice or intolerance its policy and enforces 
it as held in the Civil Rights Cases, 109 U. S. 
3. Mr. Justice Bradley, speaking for the Court, 
said: “. . . civil rights, such as are guaran- 
teed by the Constitution against State aggression, 
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cannot be impaired by the wrongful acts of in- 
dividuals, unsupported by State authority in the 
shape of laws, customs, or judicial or executive 
proceedings.” Id., at 17. (Italics added. ) 

State policy violative of the Fourteenth Amend- 
ment may be expressed in legislative enactments 
that permit or require segregation of the races 
in public places or public facilities (Brown v. 
Board of Education, 347 U. S. 483) or in residen- 
tial areas. Buchanan v. Warley, 245 U. S. 60. 

It may be expressed through executive action, 
as where the police or other law enforcement 
officials act pursuant to, or under the color of, 
state law. See, e. g., Screws v. United States, 325 
U. S. 91; Monroe v. Pape, 365 U. S. 167. 

It may be expressed through the administra- 
tive action of state agencies in leasing public 
facilities. Burton v. Wilmington Parking Author- 
ity, 365 U. S. 715. 

It may result from judicial action, as where 
members of a race are systematically excluded 
from juries (Hernandez v. Texas, 347 U. S. 475), 
or where restrictive covenants based on race are 
enforced by the judiciary (Barrows v. Jackson, 
346 U. S. 249), or where a state court fines or 
imprisons a person for asserting his federal right 
to use the facilities of an interstate bus terminal, 
Boynton v. Virginia, 364 U. S. 454. 

As noted, Mr. Justice Bradley suggested in the 
Civil Rights Cases, supra, that state policy may 
be as effectively expressed in customs as in for- 
mal legislative, executive, or. judicial action. 

It was indeed held in Baldwin v. Morgan, 287 
F, 2d 750, 756 that the “custom, practice and 
usage” of a city and its police in arresting four 
Negroes for using “white” waiting rooms was 
state action in violation of the Fourteenth 
Amendment, even though no ordinance was pro- 
mulgated and no order issued. In the instant 
cases such an inference can be drawn from the 
totality of circumstances permeating the environ- 
ment where the arrests were made—not an iso- 
lated arrest but three arrests; not arrests an ac- 
count of fisticuffs but arrests because the defend- 
ants were Negroes seeking restaurant service at 
counters and tables reserved for “whites.” 

There is a deep-seated pattern of segregation 
of the races in Louisiana,! going back at least to 


1. Article 185 of Louisiana’s 1868 Constitution forbade 
~—— ation of op a in public schools. But that 
hibition was dro from Louisiana’s 1879 Con- 
stitution. The latter, i~ Article 231 eee the 
establishment of a University for N 

wae Strange Career of onde Crow (1955), 

pp. 7 
. . . In bulk and detail as well as in effectiveness 
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Plessy v. Ferguson, supra. It was restated in 1960 
—the year in which petitioners were arrested and 
charged for sitting in white restaurants—by Act 
No. 630, which in its preamble states: 


“Whereas, Louisiana has always main- 
tained a policy of segregation of the races, 
and 

“Whereas, it is the intention of the citizens 
of this sovereign state that such a policy 
be continued.” La. Acts 1960, p. 1200. 


Louisiana requires that all circuses, shows, and 
tent exhibitions to which the public is invited 
have one entrance for whites and one for Ne- 
groes. R. S. c. 4 § 5. No dancing, social func- 
tions, entertainment, athletic training, games, 
sports, contests “and other such activities in- 
volving personal and social contacts” may be 
open to both races. R. S. c. 4 § 451. Any public 
entertainment or athletic contest must provide 
separate seating arrangements and separate 
sanitary drinking water and “any other facilities” 
for the two races. R. S. c. 4 § 452. Marriage 
between members of the two races is,banned. R. 
S. c. 14 § 79. Segregation by race is required in 
prisons. R. S. c. 15 § 752. The blind must be 
segregated. R. S. c. 17 § 10. Teachers in public 
schools are barred from advocating desegregation 
of the races in the public school system. R. S. c. 
17, §§ 443, 462. So are other state employees. 
R. S. c. 17 § 523. Segregation on trains is re- 
quired. R. S. c. 45 § 528-532. Common carriers 
of passengers must provide separate waiting 
rooms and reception room facilities for the two 
races (R. S. c. 45 § 1301) and separate toilets 
and separate facilities for drinking water as well. 
R. S. c. 45 § 1303. Employers must provide 
separate sanitary facilities for the two races. R. 
S. 23:971. Employers must also provide sep- 
arate eating places in separate rooms and separate 
eating and drinking utensils for members of the 
two races. R. S. c. 23 § 972. Persons of one race 
may not establish their residence in a community 
of another race without approval of the majority 
of the other race. R. S. c. 33 § 5066. Court 


of enforcement the segregation codes were compar- 
able with the black codes of the old regime, though 
the laxity that mitigated the harshness of the black 
codes was replaced by a rigidity that was more typi- 
cal of the segregation code. That code lent the sanc- 
tion of law to a racial ostracism that extended to 
urches and schools, to housing and jobs, to eating 
and drinking. Whether by law or by custom, that 
ostracism eventually extended to virtually all forms 
of public transportation, to sports and recreations, to 
hospitals, orphanages, prisons, and asylums, and ulti- 
mately to funeral homes, morgues, and cemeteries.” 
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dockets must reveal the race of the parties in 
divorce actions. R. S. c. 13 § 917. And all public 
parks, recreation centers, playgrounds, com- 
munity centers and “other such facilities at which 
swimming, dancing, golfing, skating or other 
recreational activities are conducted” must be 
segregated. R. S. c. 33 § 4558.1. 

Though there may have been no state law or 
municipal ordinance that in terms required seg- 
regation of the races in restaurants, it is plain 
that the proprietors in the instant cases were 
segregating blacks from whites pursuant to 
Louisiana’s custom. Segregation is basic to the 
structure of Louisiana as a community; the cus- 
tom that maintains it is at least as powerful as 
any law. If these proprietors also choose segre- 
gation, their preference does not make the action 
“private,” rather than “state,” action. If it did, 
a miniscule of private prejudice would convert 
state into private action. Moreover, where the 
segregation policy is the policy of a state, it 
matters not that the agency to enforce it is a 
private enterprise. Baldwin v. Morgan, supra; 
Boman v. Birmingham Transit Co., 280 F. 2d 531. 


Il. 


It is my view that a State may not constitu- 
tionally enforce a policy of segregation in restau- 
rant facilities. Some of the argument assumed 
that restaurants are “private” property in the 
sense that one’s home is “private” property. They 
are, of course, “private” property for many pur- 
poses of the Constitution. Yet so are street rail- 
ways, power plants, warehouses, and other types 
of enterprises which have long been held to be 
affected with a public interest. Where constitu- 
tional rights are involved, the proprietary inter- 
ests of individuals must give way. Towns, though 
wholly owned by private interests, perform 
municipal functions and are held to the same 
constitutional requirements as ordinary munici- 
palities. Marsh v. Alabama, 326 U. S. 501. State 
regulation of private enterprise falls when it 
discriminates against interstate commerce. Port 
Richmond Ferry v. Hudson County, 234 U. S. 
317. State regulation of private enterprise that 
results in impairment of other constitutional 
rights should stand on no firmer footing, at least 
in the area where facilities of a public nature are 
involved. 

Long before Chief Justice Waite wrote the 
opinion in Munn v. Illinois, 94 U. S. 113, holding 
that the prices charged by grain warehouses 
could be regulated by the state, a long list of 
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businesses had been held to be “affected with a 
public interest.” Among these were ferries, com- 
mon carriers, hackmen, bakers, millers, wharfin- 
gers, and innkeepers. Id., at 125. The test used 
in Munn v. Illinois was stated as follows: “Prop- 
erty does become clothed with a public interest 
when used in a manner to make it of public con- 
sequence, and affect the community at lage.” Id., 
at 126. In reply to the charge that price regula- 
tion deprived the warehouses of property, Chief 
Justice Waite stated, “There is no attempt to 
compel these owners to grant the public an inter- 
est in their property, but to declare their obliga- 
tions, if they use it in this particular manner.” 
Id., at 133. 

There was a long span between Munn v. IIli- 
nois and Nebbia v. New York, 291 U. S. 502, 
which upheld the power of a State to fix the price 
of milk. A business may have a “public interest” 
even though it is not a “public utility” in the 
accepted sense, even though it enjoys no fran- 
chise from the state, and even though it enjoys 
no monopoly. Id., at 534. The examples cover a 
wide range from price control to prohibition of 
certain types of business. Id., at 525-529. Various 
systems or devices designed by States or munici- 
palities to protect the wholesomeness of food in 
the interests of health are deepseated as any ex- 
ercise of the police power. Adams v. Milwaukee, 
228 U. S. 572. 

Years ago Lord Chief Justice Hale stated in 
De Portibus Maris, 1 Harg. Law Tracts 78, “. . . 
if a man set out a street in new building on his 
own land, it is now no longer bare private inter- 
est, but is affected by a public interest.” Those 
who run a retail establishment under permit from 
a municipality operate in my view a public 
facility in which there can be no more discrimi- 
nation based on race than is constitutionally per- 
missible in the more customary types of public 
facility. 

Under Louisiana law, restaurants are a form of 
private property affected with a public interest. 
Local Boards of Health are given broad powers. 
R. S. c. 40 § 35; R. S. c. 33 § 621. The City of 
Baton Rouge in its City Code requires all restau- 
rants to have a permit. Tit. 6 c. 7 § 601. The 
Director of Public Health is given broad powers 
of inspection and permits issued can be su- 
spended. Id. § 603. Permits are not transferable. 
Id. § 606. One who operates without a permit 
commits a separate offense each day a violation 
occurs. Id. § 604. Moreover, detailed provisions 
are made concerning the equipment that restau- 
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rants must have, the protection of the ready-to- 
eat foods and drink, and the storage of food. Id. 
§ 609. 


Restaurants, though a species of private prop- 
erty, are in the public domain. Or to paraphrase 
the opinion in Nebbia v. New York, supra, restau- 
rants in Louisiana have a “public consequence” 
and “affect the community at large.” 291 U. S. 
502, 526. 


While the concept of a business “affected with 
a public interest” normally is used as a measure 
of a State’s police power over it, it also has other 
consequences. A state may not require segrega- 
tion of the races on conventional public utilities 
any more than it can segregate them in ordinary 
public facilities? As stated by the court in 
Boman v. Birmingham Transit Co., 280 F. 2d 531, 
535 a public utility “ is doing something the state 
deems useful for the public necessity or conven- 
ience.” It was this idea that the first Mr. Justice 
Harlan, dissenting in Plessy v. Ferguson, supra, 
advanced. Though a common carrier is private 
enterprise, “its work” he maintained is public. 
Id., at 554. And there can be no difference, in 
my view, between one kind of business that is 
regulated in the public interest and another kind 
so far as the problem of racial segregation is 
concerned. I do not believe that a State that 
licenses a business can license it to serve only 
whites or only blacks or only yellows or only 
browns. Race is an impermissible classification 
when it comes to parks or other municipal facili- 
ties by reason of the Equal Protection Clause of 
the Fourteenth Amendment. By the same token, 
I do not see how a State can constitutionally ex- 
ercise its licensing power over business either in 
terms or in effect to segregate the races in the 
licensed premises. The authority to license a 
business for public use is derived from the pub- 
lic. Negroes are as much a part of that public 


2. We have held on numerous occasions that the States 
may not use their powers to enforce racial segrega- 
tion in public facilities. Mayor and City Council of 
Baltimore City v. Dawson, 850 U. S. 877 (1955) 
(public beaches and bath houses); Holmes v. City of 
Atlanta, 850 U. S. 879 (1955) (municipal golf 
courses); Gayle v. Browder, 352 U. S .908 (1956) 
(buses operated on city streets); New Orleans City 
Park Improvement Association v. Detiege, 358 U. S. 
54 (1958) (golf course and city parks). For decisions 

, of the lower federal courts holding racial segregation 
unconstitutional as applied to facilities open to public 
enjoyment and patronage, see Department of Con- 
servation and Development, Division of Parks, of 
Virginia, v. Tate, 231 F. 2d 615 (state park); City 
of St. Petersburg v. Alsup, 238 F. 2d 830 (municipal 
beach and swimming pool); Morrison v. Davis, 252 
F. 2d 102 (public transportation facilities). 
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as are whites. A municipality granting a license 
to operate a business for the public represents 
Negroes as well as all other races who live there. 
A license to establish a restaurant is a license to 
establish a public facility and necessarily imports, 
in law, equality of use for all members of the 
public. I see no way whereby licenses issued by 
a State to serve the public can be distinguished 
from leases of public facilities (Burton v. Wilm- 
ington Parking Authority, supra) for that end. 

One can close the doors of his home to anyone 
he desires. But one who operates an enterprise 
under a license from the government enjoys a 
privilege that derives from the people. Whether 
retail stores, not licensed by the municipality, 
stand on a different footing is not presented here. 
But the necessity of a license shows that the 
public has rights in respect to those premises. 
The business is not a matter of mere private con- 
cern. Those who license enterprises for public 
use should not have under our Constitution the 
power to license it for the use of only one race. 
For there is the overriding constitutional require- 
ment that all state power be exercised so as not 
to deny equal protection to any group. As the 
first Mr. Justice Harlan stated in dissent in Plessy 
v. Ferguson, supra, at 559. “. . . in view of the 
Constitution, in the eye of the law, there is in 
this country no superior, dominant, ruling class of 
citizens. There is no caste here. Our Constitu- 
tion is color blind. . . .” 


Concurring in Judgment 


Mk. Justice Harn, concurring in the judg- 
ment. 

I agree that these convictions are unconstitu- 
tional, but not for the reasons given by the 
Court. Relying on Thompson v. City of Louis- 
ville, 362 U. S. 199, the Court strikes down the 
convictions on the ground that there is no evi- 
dence whatever to support them. In my opinion 
the Thompson doctrine does not fit these cases. 
However, I believe the convictions are vulner- 
able under the Fourteenth Amendment on other 
grounds: (1) the kind of conduct revealed in 
Garner, No. 26, and in Hoston, No. 28, could 
not be punished under a generalized breach of 
the peace provision, such as § (7) of Art. 103, La. 
Crim. Code! (2) Art. 103 (7) as applied in 
Briscoe, No. 27 (as well as in the Garner and 


1. apa statute, L.S.A.-R.S. § 14:108, then 
“Disturbing the peace is the doing of any of the 
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Hoston cases) is unconstitutionally vague and 
uncertain. 


The Court’s reversal for lack of evidence rests 
on two different views of Art. 103 (7). First, it 
is said that the statute, as construed by the 
Louisiana courts, reaches at most only “violent,” 
“boisterous,” or “outwardly provocative” conduct 
that may foreseeably induce a public disturb- 
ance. On this view, these cases are found evi- 
dently wanting because the petitioners’ conduct, 
being entirely peaceful, was not of the character 
proscribed by the statute so construed. Alterna- 
tively, it is recognized that the statute is suscepti- 
ble of construction that would embrace as well 
other kinds of conduct having the above effect. 
On that view, the convictions are also found 
evidentially deficient, in that petitioners’ conduct, 
so it is said, could not properly be taken as 
having any tendency to cause a public disturb- 
ance. In my opinion, the first of these holdings 
cannot withstand analysis with appropriate re- 
gard for the limitations upon our powers of 
review over state criminal cases; the second hold- 
ing rests on untenable postulates as to the law of 
evidence. 


i 


Turning to the first holding, it goes without 
saying that we are not at liberty to determine for 
ourselves the scope of this Louisiana statute. 
That was a function belonging exclusively to the 
state courts, and their interpretation is binding on 
us. E. g., Appleyard v. Massachusetts, 203 U. S. 
222, 227; Herbert v. Louisiana, 272 U. S. 312, 
316; Williams v. Oklahoma, 358 U. S. 576, 583. 
For me, the Court’s view that the statute covers 
only nonpeaceful conduct, is unacceptable, since 
I believe that the Louisiana Supreme Court de- 
cided the opposite in these very cases. I think 
the State Supreme Court’s refusal to review 


Slowing in such a manner as would foreseeably 
the public: 
BF } eaegin = a fistic encounter; or 
Using of any unnecessarily loud, offensive, 
or insulting language; or 
«(3} Appearing in an intoxicated condition; or 
t Engaging in any act in a violent ~ tumul- 
tuous manner by three or more persons; 
ae Molding of an unlawfal sesetbiy, or 
Interruption of any lawid can assembly of peo- 
ple; = 
“(7) Commission of any other act in such a 
— as to unreasonably disturb or alarm the 
— ic 
“Whoever commits the crime of disturbing the 
ce shall be fined not more than one hundred 
mel or aera for not more than ninety 
days, or both 























1961-62] 


these convictions, taken in light of its assertion 
that the “rulings of the district judge on matters 
of law are not erroneous,” must be accepted as 
an authoritative and binding state determination 
that the petitioners’ activities, as revealed in 
these records, did violate the statute; in other 
words that, contrary to what this Court now says 
in Part I of its opinion, the enactment does cover 
peaceful conduct of a kind that foreseeably may 
lead to public disturbance.? 

This Court's view of the statute rests primarily, 
if not entirely, on an earlier Louisiana case, State 
v. Sanford, 203 La. 961, 14 So. 2d 778, involving 
a different, but comparable, breach of the peace 
statute. That case is regarded as establishing 
that breaches of the peace under Louisiana law 
are confined to nonpeaceful conduct. While I 
do not find the Sanford case as “plain” as the 
Court does (infra, pp. 7-9), that earlier holding 
cannot in any event be deemed controlling on 
the significance to be attributed to the action of 
the State Supreme Court in these cases. There 
can be no doubt but that Louisiana had to follow 
the principles of Sanford only to the extent that it 
felt bound by stare decisis. A departure from 
precedent may have been wrong, unwise, or even 
unjust, but it was not unconstitutional. Patterson 
v. Colorado, 205 U. S. 454, 461.3 See also Brink- 
erhoff-Faris Trust Co. v. Hill, 281 U. S. 673, 680, 
and cases there cited; cf. Great Northern R. Co. 
v. Sunburst Oil & Refining Co., 287 U. S. 358, 
364. 

More basically, established principles of con- 
stitutional adjudication require us to consider 


2. As Mr. Justice Jackson put it in Gryger v. Burke, 
334 U. S. 728, 781: 

“We are not at liberty to conjecture that the trial 
court acted under an interpretation of the state law 
different from that which we might adopt and then 
set up our own interpretation as a basis for declar- 
ing that due process has been denied. We cannot 
treat a mere error of state law, if one occurred, as 
a denial of due process; otherwise, every erroneous 
decision by a state court on state law would come 
here as a federal constitutional question.” 

8. There Mr. Justice Holmes said of a claim that a 
state court was constitutionally obliged to follow 
its own precedents: “Even if it be true, as the 
plaintiff in error Ve that the Supreme Court of 
Colorado departed from earlier and well-established 
precedents to meet the exigencies of this case, what- 
ever might be thought of the justice or wisdom of 
such a step, the Constitution of the United States is 
not infringed. It is unnecessary to law down an 
absolute rule beyond the possibility of exception. 
Exceptions have held to exist. But in general 
the ion of a court upon a question of law, 
however wrong and however contrary to previous 
decisions, is not an infraction of the Fourteenth 

Amendment merely because it is wrong or because 

earlier decisions are reversed.” 
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that the Louisiana Supreme Court's refusal to 
review these cases signifies a holding that the 
breach of the peace statute which controls these 
cases does embrace the conduct of the peti- 
tioners, peaceful though it was. 


These state judgments come to us armored 
with a presumption that they are not founded 
“otherwise than is required by the fundamental 
law of the land,” Ex parte Royall, 117 U. S. 241, 
252 (see also Darr v. Burford, 339 U. S. 200, 
205), comparable to the presumption which has 
always attached to state legislative enactments. 
See, e. g., Butler v. Pennsylvania, 10 How. 402, 
415. That presumption should render imper- 
missible an interpretation of these judgments as 
resting on the view that the relevant breach of 
the peace statute reaches only unruly behaviour. 
For, on the Court’s premise that there is no 
evidence of that kind of behaviour, such an in- 
terpretation in effect attributes to the Louisiana 
Supreme Court a deliberately unconstitutional 
decision, under principles established by Thomp- 
son v. City of Louisville, supra, which had al- 
ready been decided at the time these cases came 
before the Louisiana courts. 

Moreover, the kind of speculation in which the 
Court has indulged as to the meaning of the 
Louisiana statute is surely out of keeping with 
the principle that federal courts should abstain 
from constitutional decision involving doubtful 
state law questions until a clarifying adjudication 
on them has first been obtained from the state 
courts. See Railroad Comm'n v. Pullman, 312 
U. S. 496, 500; Harrison v. N. A. A. C. P., 360 
U. S. 167. Cf. Glenn v. Fuld Packing Co., 290 
U. S. 177; Leiter Minerals, Inc., v. United States, 
352 U. S. 220, 228-229; Louisiana Power & Light 
Co. v. City of Thibodaux, 360 U. S. 25. If there 
be doubt as to how the statute was construed in 
this respect, the cases should be returned to the 
Louisiana Supreme Court for clarification of its 
judgments. See Herb v. Pitcairn, 324 U. S. 117. 

Our recent decision in Thompson v. City of 
Louisville, 362 U. S. 199, cannot well be taken as 
justification for considering the judgments under 
review as other than a holding by Louisiana's 
highest court that breach of the peace under 
then existing state law may include conduct that 


. in itself is peaceful. In Thompson, the petitioner 


was convicted of two offenses defined by ordi- 
nances of the City of Louisville. One of these 
ordinances, prohibiting loitering, expressly enu- 
merated three elements of the offense. The 
prosecution introduced no evidence to establish 
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any of these definitely prescribed components, 
which were not suggested to have, by virtue of 
state judicial interpretation, any other than their 
plain meaning. We held that “under the words 
of the ordinance itself,” there was no evidence 
to support the conviction. 

The other offense of which the petitioner in 
Thompson was convicted was “disorderly con- 
duct,” not at all defined in the ordinance. The 
only evidence in the record relating to conduct 
which might conceivably have come within the 
prohibited scope indicated was that the peti- 
tioner was “argumentative” with the arresting 
officers. We said of this conviction (362 U. S., 
at 206): “We assume, for we are justified in 
assuming, that merely ‘arguing’ with a policeman 
is not, because it could not be, ‘disorderly con- 
duct’ as a matter of the substantive law of Ken- 
tucky. See Lanzetta v. New Jersey, 306 U. S. 
451.” In other words, we held that the ordinance 
could not, for want of adequate notice, consti- 
tutionally be construed by the Kentucky courts 
to cover the activity for which the City sought 
to punish the petitioner. 

Where, as was true of the disorderly conduct 
charge in Thompson, application of a generally 
drawn state statute or municipal ordinance to the 
conduct of a defendant would require a con- 
stitutionally impermissible construction of the 
enactment, we are not bound by the state court’s 
finding that the conduct was criminal. In the 
cases now before us, however, the Court does not 
suggest that Louisiana's disturbance of the peace 
statute was too vague to be constitutionally ap- 
plied to the conduct of the petitioners. I think 
we are obliged, because of the state courts’ dis- 
position of these cases, to hold that there was 
presented at petitioners’ trials evidence of crimi- 
nal conduct under Lousiana law. Herndon v. 
Lowry, 301 U. S. 242, 255. 

Thompson v. Louisville should be recognized 
for what it is, a case involving a situation which, 
I think it fair to say, was unique in the annals of 
the Court. The case is bound to lead us into 
treacherous territory, unless we apply its teach- 
ing with the utmost circumspection, and with 
due sense of limitations upon our reviewing au- 
thority. 

The Court’s holding on this phase of the matter 
also suffers from additional infirmities. I do not 
think that State v. Sanford, the cornerstone of 
this branch of the Court’s opinion, is as revealing 
upon the meaning of breach of the peace under 
Louisiana law as the Court would make it seem. 


[Vo.. 6 


In that case the Louisiana Supreme Court re- 
versed the convictions, under the then breach of 
the peace statute, of four Jehovah’s Witnesses 
who had solicited contributions and distributed 
pamphlets in a Louisiana town, with an opinion 
which cited, inter alia, Cantwell v. Connecticut, 
310 U. S. 296, and Martin v. Struthers, 318 U. S. 
141. Reference was made to “the provisions of 
the Constitution of the United States guarantee- 
ing freedom of religion, of the press and of 
speech.” 203 La., at 968, 14 So. 2d, at 780. The 
court said, most clearly, “The application of the 
statute by the trial judge to the facts of this case 
and his construction thereof would render it un- 
constitutional under the above Federal authori- 
ties.” 203 La., at 970, 14 So. 2d, at 780-781. In 
addition, the opinion noted, conviction under the 
statute might violate the Louisiana Constitution 
“because it is well settled that no act or conduct, 
however reprehensible, is a crime in Louisiana, 
unless it is defined and made a crime clearly and 
unmistakably by statute.” 203 La., at 970, 14 So. 
2d. at 781. In the concluding part of its opinion 
the Louisiana Supreme Court also said what this 
Court now considers to be the sole ground of its 
decision: “It is our opinion that the statute is in- 
applicable to this case because it appears that the 
defendants did not commit any unlawful act or 
pursue an unlawful or disorderly course of con- 
duct which would tend to disturb the peace.” 
203 La., at 970, 14 So. 2d, at 781. 


Thus, a full reading of Sanford will disclose 
that there were at least three considerations 
which led to the result: (1) the likelihood that 
a contrary holding would violate provisions of 
the Federal Constitution relating to religion, 
speech, and press under the principles declared 
in then recent Supreme Court decisions; (2) the 
possibility that the statute was too vague and 
unclear under the Louisiana Constitution ade- 
quately to define the bounds of the conduct be- 
ing declared criminal; (3) the unfairness of 
convicting under a general breach of the peace 
statute persons engaged in such peaceable re- 
ligious activity. 

The Court now isolates out this last factor 
from this multifaceted opinion, and, using it as 
an immutable measure of what Louisiana law 
requires, declares that the present convictions 
must fall because the standard so unclearly set 
out in Sanford has not been met. Apart from 
other considerations already discussed, I am not 
prepared to rest a constitutional decision on so 
insecure a foundation. 
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It is further significant that the State Supreme 
Court’s order refusing to review the present cases 
does not cite State v. Sanford, but rather relies 
on another earlier case, Town of Ponchatoula v. 
Bates, 173 La. 824, 138 So. 851. The Bates de- 
cision, upholding the constitutionality of an ordi- 
nance making it a crime “to engage in a fight or 
in any manner disturb the peace,” defined 
disturbance of the peace as “any act or conduct 
of a person which molests the inhabitants in the 
enjoyment of that peace and quiet to which they 
are entitled, or which throws into confusion 
things settled, or which causes excitement, un- 
rest, disquietude, or fear among persons of ordi- 
nary normal temperament.” 173 La., at 827, 138 
So., at 852. Such a definition would of course 
bring within the compass of the statute even 
peaceful activity, so long as it threw “into con- 
fusion things settled,” or caused disquietude 
among ordinary members of the community. I 
think it was that construction which the Louisi- 
ana Supreme Court placed upon the breach of 
the peace statute involved in the cases now 
before us. 


Il. 


The alternative holding of the Court in Part II 
of its opinion also stands on unsolid foundations. 
Conceding that this breach of the peace statute 
“might” be construed to cover peaceful conduct 
carried on “in such a manner as would foresee- 
ably disturb or alarm the public,” the Court holds 
that there was no evidence that petitioners’ con- 
duct tended to disturb or alarm those who wit- 
nessed their activity. 

There is, however, more to these cases than 
what physically appears in the record. It is an 
undisputed fact that the “sit-in” program, of 
which petitioners’ demonstrations were a part, 
had caused considerable racial tension in various 
States, including Louisiana. Under Louisiana 
law, L. S. A.-R. S. § 15-422, Louisiana courts may 
take judicial notice of “the political social and 
racial conditions prevailing in this state.” State 
v. Bessa, 115 La. 259, 38 So. 985. This Court 
holds, nonetheless, that the Louisiana courts 
could not, consistently with the procedural guar- 
antees of the Fourteenth Amendment, judicially 
notice the undisputed fact that there was racial 
tension in and around Baton Rouge on March 


28 and 29, 1960 (the dates of these “sit-ins”), ” 


without informing the parties that such notice 

was being taken, and without spreading the 

source of the information on the record. 
Support for this constitutional proposition is 
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found in Ohio Bell Telephone Co. v. Public 
Utilities Commission, 301 U. S. 292, 302-303. The 
Court there held that it was repugnant to the 
Fourteenth Amendment for a state agency to de- 
prive the telephone company of property on the 
basis of rates set by a precise mathematical com- 
putation derived from undisclosed statistics. This 
was because the procedure afforded no oppor- 
tunity for rebuttal with respect to the underlying 
data, and for possible demonstration that the 
figures should not be judicially noticed, since 
their source was unknown and the statistics were 
not disclosed to any reviewing court. See Mor- 
gan, Some Problems of Proof (1956), 56. 


The situation we have here is quite different. 
The existence of racial tensions, of which the 
Louisiana courts must have taken judicial notice 
in order to find that petitioners’ conduct alarmed 
or disturbed the public, was notorious through- 
out the community and, indeed throughout that 
part of the United States. The truth of that 
proposition is not challenged, nor is any particu- 
lar authority required to confirm it. This kind of 
generally known condition may be judicially 
noticed by trial and appellate courts without 
prior warning to the parties, since it does not 
require any foundation establishing the accuracy 
of a specific source of information. See Uniform 
Rules of Evidence 9 (2)(c); ALI, Model Code 
of Evidence, Rule 802 (c); 1 Morgan, Basic Prob- 
lems of Evidence (1954) 9-10. Cf. Mills v. Den- 
ver Tramway Corp., 155 F. 2d 808 (C. A. 10th 
Cir.). I perceive no reason why that principle 
should be considered as applying only in civil 
cases, and I am not aware of any American 
authority which so holds. 


Indeed, the fact of which I think we must 
consider judicial notice was taken in this in- 
stance was so notorious throughout the country 
that far from its being unconstitutional for a 
court to take it into consideration, it would be 
quite amiss for us not to deem that the Louisiana 
courts did so on their own initiative. See, e. g., 
Uniform Rule of Evidence 9 (1); cf. Note, 12 
Va. L. Rev. 154 (1925), and cases there cited. 
It might have been procedurally preferrable had 
the trial judge announced to the parties that he 
was taking judicial notice, as is suggested in 
Model Code of Evidence, Rule 804. But we 
would be exalting the sheerest of technicalities 
were we to hold that a conviction is constitu- 
tionally void because of a judge’s failure to de- 
clare that he has noticed a common proposition 
when, at no stage in the proceeding, is it sug- 
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gested that the proposition may be untrue. 
Whether a trial judge need notify the parties of 
his intention to take judicial notice of “routine 
matters of common knowledge which . . . [he] 
would notice as a matter of course” is best left to 
his “reasonable discretion.” McCormick, Evi- 
dence (1954), 708. Appellate courts have always 
reserved the authority to notice such commonly 
known propositions as are needed to support 
the judgment of a lower court, even if no express 
reference has been made below. See Comment, 
43 Mich. L. Rev. 509, 512-513 (1943). 

Moreover, in this instance, the fact that the 
trial court had taken judicial notice of the im- 
pact of petitioners’ conduct, which indeed had 
obviously been engaged in for the very purpose 
of producing an impact on others in this field of 
racial relations, albeit, I shall assume, with the 
best of motives, could hardly have failed to cross 
the minds of petitioners’ counsel before the trial 
had ended. They however neither sought to 
introduce countervailing evidence on that issue, 
nor have they undertaken at any stage of these 
proceedings, including that in this Court, to 
question the availability of judicial notice on this 
aspect of the State’s case. 

Were we to follow the reasoning of the ma- 
jority opinion where it would logically lead, this 
Court would be violating due process every time 
it noticed a generally known fact without first 
calling in the parties to appraise them of its in- 
tention. Yet without any such notification this 
Court has many times taken judicial notice of 
well-known economic and social facts, e. g., 
Atchison, Topeko & S. F. R. Co. v. United States, 
284 U.S. 248, 260; West Coast Hotel Co. v. Par- 
rish, 300 U. S. 379, 398-400; Hoyt v. Florida, 368 
U. S. —, —, and even of the tendency of particu- 
lar epithets to cause a breach of the peace. 
cen v. New Hampshire, 315 U. S. 568, 

4. 

It is no answer to say in these cases that while 
it was permissible for the Louisiana courts to 
take judicial notice of racial conditions generally, 
they could not take notice of the particular con- 
ditions on the premises involved in these prose- 
cutions. In the absence of contrary evidence, it 
was certainly not constitutionally impermissible 
for the Louisiana courts to consider that the 
racial conditions in Baton Rouge and in the 
establishments where petitioners sat were not 
dissimilar to those existing throughout the 
State. Judicial notice of racial conditions in a 
State has sufficient probative value in deter- 
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mining what were the racial conditions at a 
particular location within the State to withstand 
constitutional attack. Reversing these convic- 
tions for want of evidence of racial tension 
would in effect be putting this Court into the 
realm of reviewing the sufficiency of the evi- 
dence to support these convictions, something 
which both Thompson v. City of Louisville, 
supra, at 199, and the Court’s opinion in the 
present cases, ante, —, —, recognize is not prop- 
erly within our purview. 

In my opinion, skimpy though these records 
are, the convictions do not fall for want of evi- 
dence, in the constitutional sense. 


Ill. 


Were there no more to these cases, I should 
have to vote to affirm. But in light of principles 
established by Cantwell v. Connecticut, 310 U.S. 
296, and consistently since recognized, I think 
the convictions are subject to other constitutional 
infirmities. 

At the outset it is important to focus on the 
precise factual situation in each of these cases. 
Common to all three are the circumstances that 
petitioners were given the invitation extended 
to the public at large to patronize these estab- 
lishments; that they were told that they could 
be served food only at the Negro lunch counters; 
that their conduct was not unruly or offensive; 
and that none of them was ever asked by the 
owners or their agents to leave the establish- 
ments. While in Briscoe, No. 27, there was some 
very slight, but in my view constitutionally ade- 
quate, evidence that those petitioners were ex- 
pressely asked “to move” from the “white” lunch 
counter,‘ and undisputed evidence that they did 
not do so, in Garner, No. 26, and Hoston, No. 28, 
there was no evidence whatever of any express 
request to the petitioners in those cases that they 
move from the “white” lunch counters where they 
were sitting. 

4. In Briscoe, the waitress who had spoken to the de- 
fendants testified at the trial that she told them 
“they would have to go to the other side to be 
served.” It was only when she responded affirma- 
tively to a leading question, “And you told them 
you couldn’t serve them and asked them to move, 
is that correct?” that she ey ey any evidence at 


all to —— a finding that the defendants were 
even asked by the management to move from the 


“white” lunch counter. Contrary to what the trial 
court in Briscoe may have meant when it said that 
the defendants “were requested to leave and they 

to leave” before the police appeeen, the 
waitress’ laconic reply furnished no evidence what- 
ever that the defendant were requested to leave 
the establishments. 
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Nor do I think that any such request is fairly 
to be implied from the fact that petitioners were 
told by the management that they could not be 
served with food at such counters. The premises 
in both instances housed merchandising estab- 
lishments, a drug store in Garner, a department 
store in Hoston, which solicited business from 
all comers to the stores. I think the reasonable 
inference is that the management did not want 
to risk losing Negro patronage in the stores by 
requesting these petitioners to leave the “white” 
lunch counters, preferring to rely on the hope 
that the irritations of white customers or the 
force of custom would drive them away from the 
counters.5 This view seems the more probable in 
circumstances when as here, the “sitters’” be- 
haviour was entirely quiet and courteous, and, 
for all we know, the counters may have been 
only sparsely, if to any extent, occupied by white 
persons.® 


In short, I believe that in the Garner and Hos- 
ton cases the records should be taken as indicat- 
ing that the petitioners remained at the “white” 
lunch counters with the implied consent of the 


5. The owner of the drug store in Garner, testified that 
his store provided eating “facilities for only one 
race, the white race,” and that when petitioners 
sat down at the lunch counter he “advise[d] them 
that we couldn’t serve them.” He admitted that 
“negroes are very good customers” in the drug store 
section of the establishment. In Hoston, the man- 
ager of the department store repeatedly insisted at 
the trial that the petitioners had not been “requested 
to move over to the counter reserved for colored 
people.” When asked, “They weren't asked to go 
over there?” he replied, “They were advised that 
we would serve them over there.” He denied that 
the petitioners had been “refused” service: “We did 
not refuse to serve them. I merely did not serve 
them and told them that they would be served on 
the other side of the store. ... As I stated before. 
we did not refuse to serve them. We merely advised. 
them they would be served on the other side of the 
store. ” 


In contrast to what appears in Garner and Hoston, 
e circumstances in Briscoe seem to me quite 
different. There is little reason to believe that the 
management of.a restaurant in a Greyhound Bus 
Terminal would be nearly as concerned with offend- 
ing Negro patrons because of their refusal to sit 
at the Negro counter as would the management of 
a merchandising establishment dependent on other 
trade than that available at its eating facilities. It 
may well have been assumed that pique at being 
asked to leave a “white” lunch counter would readily 
yield to the need of having to use the buses to get 
to one’s destination. Further, for all that appears, 
the restaurant and bus companies, in this instance, 
may have been apraxia separate enterprises, or 
these “sitters” may only have been “eaters” and not 
“travelers” as well. 
6. In Garner there was evidence that “a number of 
customers [were] seated at the counter.” In Hoston 
ere was no evidence even of that kind. 
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management,’ even though a similar conclusion 
may not be warranted in the Briscoe case. Under 
these circumstances, applying principles an- 
nounced in Cantwell, I would hold all these con- 
victions offensive to the Fourteenth Amendment, 
in that: (1) in Garner and Hoston petitioners’ 
conduct, occurring with the managements’ im- 
plied consent, was a form of expression within 
the range of protections afforded by the Four- 
teenth Amendment which could in no event be 
punished by the State under a general breach of 
the peace statute; and (2) in Briscoe, while 
petitioners’ “sitting,” over the management's ob- 
jection, cannot be deemed to be within the reach 
of such protections, their convictions must none- 
theless fall because the Louisiana statute, as 
there applied (and a fortiori as applied in the 
other two cases), was unconstitutionally vague 
and uncertain. 


In the Cantwell case a Jehovah’s Witness had 
been convicted for breach of the peace under 
a Connecticut statute embracing what was con- 
sidered to be the common law concept of that of- 
fense.2 “The facts which were held to support 
the conviction . . . were that he stopped two 
men in the street, asked, and received, permission 
to play a phonograph record, and played the 
record ‘Enemies,’ which attacked the religion and 
church of the two men, who were Catholics. Both 
were incensed by the contents of the record and 
were tempted to strike Cantwell [the defendantj 
unless he went away. On being told to be on 
his way he left their presence. There was no 
evidence that he was personally offensive or 


7. The manager of the department store in Hoston 
seemed particularly complacent. Although two 
Negro girls sat “adjoining” him while he was eating 
lunch at the counter, he finished his meal before 
calling the police. He instructed a waitress “to 
offer service at the counter across the aisle,” but 
never approached the petitioners himself. He testi- 
fied that his purpose in calling the police was that 
he “feared that some disturbance might occur.” 

8. The Connecticuut statute, Conn. Gen. Stat. § 6194 
(1980), provided: 

“Any a who shall disturb or break the peace 
by tumultuous and offensive carriage, noise or 
havior, or by threatening, traducing, quarreling wih 
challenge, assaulting or striking another, or 

tb or break the peace, or provoke contention 
by following or mocking any person with abusive 
or indecent language, gesture or noise, or shall by 
any writing, with intent to intimidate any person, 
threaten to commit any crime against him or hi 
poveesty or shall write or peiet and pobiely exhibit 
or ibute, or shall publicly exhibit, post up or 
advertise any offensive, indecent or abusive matter 
concerning an ge shall be fined not more than 
five hundred do , or imprisoned in pa we more 
than one year or both.” (Emphasis ad ) 
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entered into any argument with those he inter- 
viewed.” 310 U. S., at 302-303. 

Accepting the determination of the state courts 
that although the defendant himself had not 
been disorderly or provocative, his conduct un- 
der Connecticut law nonetheless constituted a 
breach of the peace because of its tendency to 
inflame others, this Court reversed. Starting from 
the premise that the “fundamental concept of 
liberty embodied in the [Fourteenth] Amend- 
ment embraces the liberties guaranteed by the 
First Amendment,” the Court found that the de- 
fendant’s activities fell within the protection 
granted to the “free exercise” of religion. Then 
recognizing the danger to such liberties of “leav- 
ing to the executive and judicial branches too 
wide a discretion” in the application of a statute 
“sweeping in a great variety of conduct under a 
general and indefiinite characterization,” the 
Court held that the defendant’s activities could 
not constitutionally be reached under a general 
breach of the peace statute, but only under one 
specifically and narrowly aimed at such conduct. 
310 U. S., at 307-308. The Court stated: 


“Although the contents of the [phono- 
graph] record not unnaturally aroused ani- 
mosity, we think that, in the absence of a 
statute narrowly drawn to define and punish 
specific conduct as constituting a clear and 
present danger to a substantial interest of 
the State, the petitioner's communication, 
considered in the light of the constiutional 
guaranties, raised no such clear and present 
danger to public peace and order as to 
render him liable to conviction of the com- 
mon law offense in question.” [Citing to such 
cases as Schenck v. United States, 249 U. S. 
47.] 310 U. S., at 311. 


I think these principles control the Garner and 
Hoston cases. There was more to the conduct 
of those petitioners than a bare desire to remain 
at the “white” lunch counter and their refusal of 
a police request to move from the counter. We 
would surely have to be blind not to recognize 
that petitioners were sitting at these counters, 
where they knew they would not be served, in 
order to demonstrate that their race was being 
segregated in dining facilities in this part of the 
country. 

Such a demonstration, in the circumstances of 
these two cases, is as much a part of the “free 
trade in ideas.” Abrams v. United States, 250 
U. S. 616, 630 (Holmes, J., dissenting), as is 
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verbal expression, more commonly thought of 
as “speech.” It, like speech, appeals to good 
sense and to “the power of reason as applied 
through public discussion,” Whitney v. Cali- 
fornia, 274 U. S. 357, 375 (Brandeis, J., concur- 
ring ), just as much as, if not more than, a public 
oration delivered from a soapbox at a street 
corner. This Court has never limited the right 
to speak, a protected “liberty” under the Four- 
teenth Amendment, Gitlow v. New York, 268 
U. S. 652, 666, to mere verbal expression. Strom- 
berg v. California, 283 U. S. 359; Thornhill v. 
Alabama, 310 U. S. 88; West Virginia State Board 
of Education v. Barnette, 319 U. S. 624, 633-634. 
See also N.A.A.C.P. v. Alabama, 357 U. S. 449, 
460. If the act of displaying a red flag as a sym- 
bol of opposition to organized government is a 
liberty encompassed within free speech as pro- 
tected by the Fourteenth Amendment, Stromberg 
v. California, supra, the act of sitting at a pri- 
vately owned lunch counter with the consent of 
the owner, as a demonstration of opposition to 
enforced segregation, is surely within the same 
range of protections. This is not to say, of 
course, that the Fourteenth Amendment reaches 
to demonstrations conducted on private property 
over the objection of the owner (as in Briscoe), 
just as it would surely not encompass verbal ex- 
pression in a private home if the owner has not 
consented. 


No one can deny the interest that a State has 
in preserving peace and harmony within its 
borders. Pursuant to this interest, a state legis- 
lature may enact a trespass statute, or a disturb- 
ance of the peace statute which either lists in 
detail the acts condemned by legitimate state 
policy or proscribes breaches of the peace gener- 
ally, thus relating the offense to the already 
developed body of common law defining that 
crime. Or it may, as Louisiana has done, append 
to a specific enumeration in a breach of the peace 
statute a “catch-all” clause to provide for unfore- 
seen but obviously disruptive and offensive be- 
havior which cannot be justified, and which is 
not within the range of constitutional protection. 


But when a State seeks to subject to criminal 
sanctions conduct which, except for a demon- 
strated paramount state interest, would be within 
the range of freedom of expression as assured by 
the Fourteenth Amendment, it cannot do so by 
means of a general and all-inclusive breach of 
the peace prohibition. It must bring the activity 
sought to be proscribed within the ambit of a 
statute or clause “narrowly drawn to define and 
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punish specific conduct as constituting a clear 
and present danger to a substantial interest of 
the State.” Cantwell v. Connecticut, supra, at 
311; Thornhill v. Alabama, 310 U. S. 88, 105.° 
And of course that interest must be a legitimate 
one. A State may not “suppress free communi- 
cation of views, religious or other under the 
guise of conserving desirable conditions.” Cant- 
well, supra, at 308. 

These limitations exist not because control of 
such activity is beyond the power of the State, 
but because sound constitutional principles de- 
mand of the state legislature that it focus on the 
nature of the otherwise “protected” conduct it is 
prohibiting, and that it then make a legislative 
judgment as to whether that conduct presents so 
clear and present a danger to the welfare of the 
community that it may legitimately be criminally 
proscribed.1° 

The Louisiana Legislature made no such judg- 
ment before the petitioners in Garner and Hoston 


9. Compare, for example, the statutes upheld in 
Beauharnais vy. Illinois, 343 U. S. 250; Breard v. 
Alexandria, 341 U. S. 622; Kovacs v. Cooper, 336 
U. S. 77; Valentine v. Chrestensen, 316 U. S. 52; 
Chaplinsky v. New Hampshire, 315 U. S. 568; Cox 
v. New Hampshire, 312 U. S. 569. 

10. Mr. Justice Roberts, speaking for a unanimous Court 
in Cantwell, stated (310 U. S., at 307-308): 

“Conviction on the fifth count [disorderly conduct] 
was not pursuant to a statute evincing a legislative 
judgment that street discussion of religious affairs, 

ecause of its tendency to provoke disorder, should 
be regulated, or a judgment that the playing of a 
phonograph on the streets should in the interest of 
comfort or privacy be limited or prevented. Viola- 
tion of an Act exhibiting such a legislative judgment 
and narrowly drawn to prevent the supposed evil, 
would pose a question differing from that we must 
here answer. Such a declaration of the State’s policy 
would weigh heavily in any challenge of the law 
as infringing constitutional limitations. Here, how- 
ever, the judgment is based on a common law con- 
cept of the most general and undefined nature. The 
court below has held that the petitioner’s conduct 
constituted the commission of an offense under the 
state law, and we accept its decision as binding upon 
us to that extent. 

“The offense known as breach of the peace em- 
braces a great variety of conduct cotoying or men- 
acing public order and tranquility. It includes not 
only violent acts but acts and words likely to pro- 
duce violence in others. No one would have the 
hardihood to suggest that the principle of freedom 
of speech sanctions incitement of riot or that religi- 
ous liberty connotes the povine to exhort others 
to physical attack upon those belonging to another 
sect. When clear and present danger of riot, dis- 
order, interference with traffic upon the public 
streets, or other immediate threat to public safety, 


peace, or order, appears, that power of the State . 


to —— or punish is obvious. Equally obvious is 
it that a State may not unduly suppress free com- 
munication of views, religious or other, under the 
en of conserving desirable conditions. Here we 

ave a situation analogous to a conviction under a 
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engaged in their “sit-in” activity. In light of the 
Cantwell case, whose reasoning of course cannot 
be deemed limited to “expression” taking place 
on the public streets, cf. Terminiello v. Chicago, 
337 U.S. 1, Niemotko v. Maryland, 340 U. S. 268, 
281 (concurring opinion), Louisiana could not, 
in my opinion, constitutionally reach those peti- 
tioners’ conduct under subsection (7)—the 
“catch-all clause’—of its then existing disturb- 
ance of the peace statute.1! In so concluding, I 
intimate no view as to whether Louisiana could 
by a specifically drawn statute constitutionally 
proscribe conduct of the kind evinced in these 
two cases, or upon the constitutionality of the 
statute which the State has recently passed.? I 
deal here only with these two cases, and the 
statute that is before us now. 


IV. 


Finally, I believe that the principles of Cant- 
well lead to the conclusion that this general 
breach of the peace provision must also be 
deemed unconstitutional for vagueness and un- 
certainty, as applied in the circumstances of all 
these cases. As to Garner and Hoston this affords 
an alternative ground for reversal. As to Briscoe, 


statute sweeping in a great variety of conduct under 
a general and indefinite characterization, and leaving 
to the executive and judicial branches too wide a 
discretion in its application.” 

11. It follows, of course, that petitioners’ refusal to ac- 
cede to the request to leave made by police officers 
could also not constitutionally be punished under 
this general statute. Were it otherwise, the deter- 
mination whether certain conduct constitutes a clear 
and present danger would be delegated to a police 
officer. Simply by ordering a defendant to cease his 
“protected” activity, the officer could turn a continu- 
ation of that activity into a breach of the peace. 

12. After the incidents which gave rise to these cases, 
the Louisiana Legislature passed a bill adding to 
the disturbance of the peace statute a second clause, 
L.S.A.-R.S. § 14:103B, which provides: 

“B. Any person or persons . . . while in or on the 
premises of another . . . on which property any 
store, restaurant, drug store . . . or any other lawful 
business is operated which engages in selling articles 
of merchandise or services or accommodations to 

members of the public, or engages generally in 

business transactions with members of the public, 
who shall: 

(1) prevent or seek to prevent, or interfere or 
seek to interfere with the owner or operator of such 
place of business, or his agents or employees, serv- 
ing or selling food and drink .. . or 

(2) prevent or seek to prevent, or interfere or 
seek to interfere with other persons who are express- 
ly or impliedly invited upon said premises, or with 
prospective customers coming into or frequenting 
such premises in the normal course of the operation 
of the business conducted and carried on upon said 
eens shall be guilty of disorderly conduct and 


sturbing the peace. ...” 1 La. Acts, 1960, 235-236. 
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where the evidence falls short of establishing 
that those petitioners remained at the “white” 
lunch counter with the express or implied con- 
sent of the owner (notes 4, 5, supra), I would 
rest reversal solely on this ground.'® 

While Cantwell was not explicitly founded on 
that premise, it seems to me implicit in the 
opinion that a statute which leaves the courts 
in uncertainty as to whether it was intended to 
reach otherwise constitutionally protected con- 
duct must by the same token be deemed in- 
adequate warning to a defendant that his 
conduct has been condemned by the State. See 
Chaplinsky v. New Hampshire, 315 U. S. 568, 
573-574. Cf. Winters v. New York, 333 U. S. 507, 
509-510; Smith v. California, 361 U. S. 147, 151; 
Thompson v. City of Louisville, 362 U. S. 199, 
206. Such warning is, of course, a requirement 
of the Fourteenth Amendment. Lanzetta v. New 
York, 306 U. S. 451, 453. 

This conclusion finds added support in the 
cases requiring of state legislatures more spec- 
ificity in statutes impinging on freedom of ex- 
pression than might suffice for other criminal 
enactments. See Winters v. New York, supra, at 
509-510; Smith v. California, supra, at 151; cf. 
Herndon v. Lowry, 301 U. S. 242, 261-264. To the 
extent that this Louisiana statute is explicit on 
the subject of expression it prohibits only that 
which is “unnecessarily loud, offensive, or insult- 
ing” or activity carried on “in a violent or tumul- 
tuous manner by three or more persons” (note 1, 
supra). No charge was made or proved that 
petitioners’ conduct met any of those criteria. 
Nor has the statute been elucidated in this re- 
spect before, or since, petitioners’ conviction, by 
any decision of the Louisiana courts of which we 
have been advised. Cf. Winters v. New York, 
supra, at 514; Terminiello v. Chicago, 337 U. S. 

, 4. Lastly, it is worth observing that in State 


18. Because of the absence of any evidence in the 
Briscoe record regarding the legal relationship be- 
tween the restaurant and the Greyhound Bus 
Terminal in Baton Rouge, on whose premises it was 
loca I would not pass in this case on the 
Solicitor er, suggestion, made as amicus 
curiae, that segregated facilities were prohibited by 


§ 216 (d) of Part II of the Interstate Commerce 
Act, 49 U. S. C. § 816 (d). See Boynton v. Virginia, 
864 U. S. 454. 
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v. Sanford the Louisiana Supreme Court serious- 
ly questioned on the score of vagueness the 
validity of that earlier breach of the peace statute 
under the State Constitution, as there applied to 
conduct within the same range of constitutional 
protection." 

In the absence of any Louisiana statute pur- 
porting to express the State’s overriding interest 
in prohibiting petitioners’ conduct as a clear and 
present danger to the welfare of the community, 
peaceful demonstration on public streets, and on 
private property with the consent of the owner, 
was constitutionally protected as a form of ex- 
pression. Louisiana’s breach of the peace statute 
drew no distinct line between presumably con- 
stitutionally protected activity and the conduct 
of the petitioners in Briscoe, as a criminal tres- 
pass statute might have done.’® The fact that in 
Briscoe, unlike Garner and Hoston, the manage- 
ment did not consent to the petitioners’ remain- 
ing at the “white” lunch counter does not serve 
to permit the application of this general breach 
of the peace statute to the conduct shown in that 
case. For the statute by its terms appears to be 
as applicable to “incidents fairly within the pro- 
tection of the guarantee of free speech,” Winters 
v. New York, supra, at 509, as to that which is 
not within the range of such protection. Hence 
such a law gives no warning as to what may 
fairly be deemed to be within its compass. See 
Note, 109 U. of Pa. L. Rev. 67, 75-76, 99-104 
(1960). 

For the foregoing reasons I dissent from the 
opinion of the Court, but join in the judgment. 


14. I do not intend to senpest that the pa Louisiana 


statute, either on its face or as it migt ht be applied 
with respect to conduct not within the “liberty” as- 
sured by the Fourteenth pps oly is or would a 
unconstitutional for vagueness. Cf. Winters v. New 
York, supra, at 524-526 ( dissentin; opinion ). 

15. The criminal femme statute in force in Louisiana 
at the time o F oovaimeaad acts prohibited only “ ‘un- 
authorized and intentional taking [of] possession” 
and “unauthorized and intentional entry” on an- 
other’s property. L.S.A.-R.S. § 14:68 (1950). No 
attempt was made to prosecute the petitioners under 
this law. The statute has since nm amended to 
cover “remaining on places after being forbidden,” 
1 La. Acts, 1960, 245-248, and an anti-trespass pro- 
vision is now included in the disturbance of the 
peace statute, 1 La. Acts, 1960, 234. 
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TRIAL PROCEDURE 


Juries—Florida 
Gwendolyn HOYT v. STATE of Florida. 
United States Supreme Court, November 20, 1961, 82 S.Ct. 159. 


SUMMARY: A woman, on trial in a Florida criminal court before an all-male jury for second 
degree murder of her husband, questioned the constitutionality of statutory provisions that, 
while jurors are to be taken from male and female electors, “the name of no female person 
shall be taken for jury service unless said person has registered with the clerk of the circuit 
court her desire to be placed on the jury list.” The statute’s validity was sustained, and a 
verdict of guilty was rendered. The judgment of conviction was appealed to the state supreme 
court. It was there contended that, by imposing upon women a burden (voluntary registra- 
tion) not imposed on men as a requirement for being called to jury service, the statute ope- 
rates to deprive defendant of the “impartial jury” required under state constitutional pro- 
visions and of equal protection guaranteed by the Fourteenth Amendment to the United 
States Constitution. The court, however, sustained the statute’s validity, reasoning that since 
by established precedent women as a class may be excluded altogether from jury service, 
without depriving a defendant of any constitutional right, a regulation of their service which 
incidentally operates to limit the proportion of women on juries is not objectionable. Addition- 
ally, the court stated that even if it be conceded that due process of law in requiring an im- 
partial jury includes the concept of a “representative” jury, one is entitled only to attack 
provisions which limit unfairly or without a reasonable basis his opportunity to obtain such a 
jury, whereas the statute under review does not make such an arbitrary classification. Al- 
though eligibility barriers have been removed, the court pointed out that the present statute 
continues to recognize, as did the former exclusionary statute, that women’s primary respon- 
sibility as a class is the “daily welfare of the family unit upon which our civilization de- 
pends”; and the law now vests in individual women the right to decide voluntarily whether 
jury service can be rendered without risk of impairment of their more vital role. The con- 
viction was affirmed. 5 Race Rel. L. Rep. 501 (1960). 


The United States Supreme Court affirmed the conviction, holding that the statute was 
valid on its face because its exemption of women from jury service could not be equated with 
their exclusion from such service, and because the exemption was based on a reasonable 
classification. It also was held that there had been no deliberate design by state officials to 
apply the statute in this case to exclude women from the jury so as to discriminate against 
defendant. 


HARLAN, Justice. that grand and petit jurors be taken from “male 
and female” citizens of the State possessed of 
certain qualifications! contains the following 
proviso: 


Appellant, a woman, has been convicted in 
Hillsborough County, Florida, for second degree 
murder of her husband. On this appeal under 
28 U.S.C. § 1257(2), 28 U.S.C.A. § 1257(2), from “provided, however, that the name of no 
the Florida Supreme Court’s affirmance of the female person shall be taken for jury serv- 
judgment of conviction, 119 So.2d 691, we noted ice unless said person has registered with 
probable jurisdiction, 364 U.S. 930, 81 S.Ct. 382, the clerk of the circuit court her desire to be 
5 L.Ed.2d 364, to consider appellant’s claim that placed on the jury list.” 
her trial before an all-male jury violated rights \ , 
assured by the Fourteenth Amendment. The Showing that since the enactment of the stat- 
claim is that such jury was the product of a state ute only a minimal number of women have so 


jury statute which works an unconstitutional ex- © 1, Jurors must be: “persons over the age of twenty-one 
clusion of women from jury service. yon oie Soy a of this ae a have 
The jury law primarily in question is Fla.Stat., neskied in. the state Sat one year. ene fn, ett 


ti tet for six tacaina, en OAb aie Gen 
1959, § 40.01(1), F.S.A. This Act, which requires qualified electors of thelr nsapesitve conaiea’® = "™ 
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registered, appellant challenges the constitution- 
ality of the statute both on its face and as applied 
in this case. For reasons now to follow we 
decide that both contentions must be rejected. 


At the core of appellant’s argument is the claim 
that the nature of the crime of which she was 
convicted peculiarly demanded the inclusion of 
persons of her own sex on the jury. She was 
charged with killing her husband by assaulting 
him with a baseball bat. An information was 
filed against her under Fla.Stat., 1959, § 782.04, 
F.S.A., which punishes as murder in the second 
degree “any act imminently dangerous to an- 
other, and evincing a depraved mind regardless 
of human life, although without any premeditated 
design to effect the death of any particular indi- 
vidual * * *.” As described by the Florida Su- 
preme Court, the affair occurred in the context 
of a marital upheaval involving, among other 
things, the suspected infidelity of appellant’s 
husband, and culminating in the husband’s final 
rejection of his wife’s efforts at reconciliation. 
It is claimed, in substance, that women jurors 
would have been more understanding or com- 
passionate than men in assessing the quality of 
appellant’s act and her defense of “temporary 
insanity.” No claim is made that the jury as 
constituted was otherwise afflicted by any ele- 
ments of supposed unfairness. Cf. Irvin v. Dowd, 
366 U.S. 717, 81 S.Ct. 1639, 6 L.Ed.2d 751. 


Of course, these premises misconceive the 
scope of the right to an impartially selected jury 
assured by the Fourteenth Amendment. That 
right does not entitle one accused of crime to 
a jury tailored to the circumstances of the par- 
ticular case, whether relating to the sex or other 
condition of the defendant, or to the nature 
of the charges to be tried. It requires only that 
the jury be indiscriminately drawn from among 
those eligible in the community for jury service, 
untrammelled by any arbitrary and systematic 
exclusions. See Fay v. New York, 332 U.S. 261, 
284-285, 67 S.Ct. 1613, 1625, 1626, 91 L.Ed. 2043 
and the cases cited therein. The result of this 
appeal must therefore depend on whether such 
an exclusion of women from jury service has been 
shown. 


I, 


We address ourselves first to appellant’s chal- 
lenge to the statute or its face. 

Several observations should initially be made. 
We of course recognize that the Fourteenth 
Amendment reaches not only arbitrary class ex- 
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clusions from jury service based on race or color, 
but also all other exclusions which “single out” 
any class of persons “for different treatment not 
based on some reasonable classification.” Her- 
nandez v. Texas, 347 U.S. 475, 478, 74 S.Ct. 667, 
670, 98 L.Ed. 866. We need not, however, accept 
appellant’s invitation to canvass in this case the 
continuing validity of this Court’s dictum in 
Strauder v. West Virginia, 100 U.S. 303, 310, 25 
L.Ed. 664, to the effect that a State may consti- 
tutionally “confine” jury duty “to males.” This 
constitutional proposition has gone unquestioned 
for more than eighty years in the decisions of 
the Court, see Fay v. New York, supra, 332 U.S. 
at 289-290, 67 S.Ct. at 1628, and had been re- 
flected, until 1957, in congressional policy re- 
specting jury service in the federal courts 
themselves.2 Even were it to be assumed that 
this question is still open to debate, the present 
case tenders narrower issues. 

Manifestly, Florida’s § 40.01(1) does not pur- 
port to exclude women from state jury service. 
Rather, the statute “gives to women the privilege 
to serve but does not impose service as a duty.” 
Fay v. New York, supra, 332 U.S. at 277, 67 S.Ct. 
at 1622. It accords women an absolute exemption 
from jury service unless they expressly waive that 
privilege. This is not to say, however, that what 
in form may be only an exemption of a par- 
ticular class of persons can in no circumstances 
be regarded as an exclusion of that class. Where, 
as here, an exemption of a class in the com- 
munity is asserted to be in substance an exclu- 
sionary device, the relevant inquiry is whether 
the exemption itself is based on some reasonable 
classification and whether the manner in which 


2. From the first Judicature Act of 1789, § 29, 1 Stat. 
78, 88, to the Civil Rights Act of 1957, 71 Stat. 634, 
688, 28 U.S.C. § 1861, 28 U.S.C.A. § 186l—a 
period of 168 years—the inclusion or exclusion of 
women on federal juries depended upon whether 
they were eligible for jury service under the law of 
the State where the federal tribunal sat. See Ballard 
v. United States, 329 U.S. 187, 191-192, 67 S.Ct. 
261, 263, 91 L.Ed. 181; Glasser v. United States, 
815 U.S. 60, 64-65, 62 S.Ct. 457, 462, 86 L.Ed. 
680. By the Civil Rights Act of 1957 Congress made 
eligible for jury service “any citizen of the United 
States,” possessed of specified qualifications, 28 
U.S.C. § 1861, 28 U.S.C.A. § 1861, thereby for 
the first time making qualifications for federal jury 
service wholly independent of those prescribed by 
state law. The effect of that statute was to make 
women eligible for federal jury service even though 
ineligible under state law. See United States v. 
Wilson, D.C., 158 F.Supp. 442, affd, 5 Cir., 255 

F.2d 686. There is no indication that such congres- 
sional action was impelled by constitutional consid- 
erations. Cf. Fay v. New York, supra, 332 U.S, at 
290, 67 S.Ct. at 1628. 
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it is exercisable rests on some rational founda- 
tion. 

In the selection of jurors Florida has differen- 
tiated between men and women in two respects. 
It has given women an absolute exemption 
from jury duty based solely on their sex, 
no similar exemption obtaining as to men.* 
And it has provided for its effectuation in a 
manner less onerous than that governing exemp- 
tions exercisable by men: women are not to be 
put on the jury list unless they have voluntarily 
registered for such service; men, on the other 
hand, even if entitled to an exemption, are to 
be included on the list unless they have filed 
a written claim of exemption as provided by 
law. Fla.Stat., 1959, § 40.10, F.S.A. 

In neither respect can we conclude that Flor- 
ida’s statute is not “based on some reasonable 
classification,” and that it is thus infected with 
unconstitutionality. Despite the enlightened 
emancipation of women from the restrictions 
and protections of bygone years, and their entry 
into many parts of community life formerly con- 
sidered to be reserved to men, woman is still 
regarded as the center of home and family life. 
We cannot say that it is constitutionally impermis- 
sible for a State, acting in pursuit of the general 
welfare, to conclude that a woman should be 
relieved from the civic duty of jury service 
unless she herself determines that such service 
is consistent with her own special responsibilities. 

Florida is not alone in so concluding. Women 
are now eligible for jury service in all but three 
States of the Union.® Of the forty-seven States 
where women are eligible, seventeen besides 
Florida, as well as the District of Columbia, 
have accorded women an absolute exemption 
based solely on their sex, exercisable in one form 

8. Men may be exempt because of age, bodily infirm- 
ity, or use they are engaged in certain occupa- 
tions. Fla.Stat., 1959, § 40.08, F.S.A. 

4. Under Fla.Stat., 1959, § 40.12, F.S.A., every pene 
claiming an exemption, other than as provided with 
Hie sg to women in § 40.01(1), must file, annually, 
before December 31 with the clerk of the circuit 
court an affidavit of exemption and the grounds on 
which such claim is based. The affidavit is forwarded 
to the jury commissioners, who, if the affidavit is 
found sufficient, then omit the affiant from the 
jury list for the succeeding calendar year. In case 
exemption is denied, the claim to it may be re- 
newed in any court in which the affiant is sum- 
moned as a juror during that year. The exemption 


for such year is lost, however, by failure to file 
the required affidavit before the end of the pre- 


ng year. 

5. Alabama, Ala.Code, 1940 (Recompiled Vol. 1958) 
Tit. 80, § 21; Mississippi, Miss.Code Ann., 1942 
(Recompiled Vol. 1956) § 1762; South Carolina, 
S.C.Code, 1952, § 88—52. 


or another.® In two of these States, as in Florida, 
the exemption is automatic, unless a woman vol- 
unteers for such service.’ It is true, of course, 
that Florida could have limited the exemption, 
as some other States have done, only to women 
who have family responsibilities.6 But we cannot 


6. Alaska, Alaska Comp.Laws Ann., 1949, § 55—7—24 


(8); Arkansas, Ark.Stat., 1947, § 39-112; District of 
Columbia, D.C.Code, 1961, Tit. 11, § 1418; Geor- 
gia, Ga.Code Ann., 1933 (Supp.1958) § 59-124; 
Idaho, Idaho Code, 1948, § 2-411; (Supp. 1961) § 
2—304; Kansas, Kan.Gen.Stat., 1949, § 43-116, 
43-117; Louisiana, La.Rev.Stat., 1950, § 15:172.1 
Minnesota, Minn.Stat.Ann., 1953, § 593.04; (Supp. 
1960) § 628.49; Missouri, Mo.Const. Art. I, § 29(b) 
V.A.M.S.; Nevada, Nev.Rev.Stat., 1957, § 6.020 
subd. 8; New Hampshire, N.H.Rev.Stat.Ann., 1955, 
§ 500:1; New York, McKinney's N.Y.Consol.Laws, 
c. 80, Judiciary Law (Supp.1961) § 507, subd. 7; 
North Dakota, N.D.Cent.Code, 1959, § 27—09—04; 
Rhode Island, R.I.Gen.Laws, 1956, § 9—9—11; Ten- 
nessee, Tenn.Code Ann., 1955, § 22—101, § 22—108; 
Virginia, Va.Code, 1950 (Replacement Vol. 1957, 
Supp.1960) § 8—178(380); Washington, Wash.Rev. 
le, 1951, § 2.-86.080; Wisconsin, Wis.Stat.Ann., 
1957, § 6.015(2). 

In twenty-one states women, anonty speaking 
are eligible for jury service on the same basis ani 
considerations as men: Arizona, Ariz.Rev, Stat.Ann., 
1956, § 21—202, § 21-336; California, Calif.Code 
Civ.Proc., 1954, § 198, § 200, § 201; Colorado, 
Colo.Rev.Stat., 1953, § 78—1—1(2), § 78—1-3, § 
78—1—7; Delaware, Del.Code Ann., 1953, Tit. 10, 
§ 4504; Hawaii, Hawaii, Const., Art. I, § 12; Hawaii 
Rev. Laws, 1955, § 221—3, § 221—4; Illinois, Smith- 
Hurd’s Ill.Ann.Stat., 19385 (Supp.1960) c. 78, § 4; 
Indiana, Burn’s Ind. Ann.Stat., 1943 (Replacement 
Vol. 1946; Supp.1961) § 4—3317; Iowa, Iowa Code 
Ann., 1950, § 607.2, § 607.8; Kentucky, Ky.Rev.Stat., 
1960, § 29.035; Maine, Me.Rev.Stat., 1954, c. 116, 
§ 7; Maryland, Michie’s Md.Ann.Code, 1957, Art. 
51, § 3; (Supp.1960) Art. 51, § 8 (women still 
have an absolute exemption in four counties); Michi- 
gan, Mich.Stat.Ann., 1938 (Supp.1959) § 27.263, § 
27.264, Comp. Laws 1948, §§ 602.188, 602.139; 
Montana, Mont.Rev.Code Ann., 1947, § 98-1304, § 
938—1805; New Jersey, N.J.Stat. Ann., 1952 (Supp. 
1960) § 2A:69—1, § 2A—69-—2; New Mexico, N.M. 
Stat.Ann., 1953, § 19—-1-—2, § 19—1-—31; Ohio, 
Page’s Ohio Rev.Code Ann., 1954, § 2318.12, § 
2318.16; Oregon, Ore.Rev.Stat., 1959, § 10.040, § 
10.050; Pennslyvania, Purdon’s Pa.Stat.Ann., 1930, 
Tit. 17, § 1279, § 1280; South Dakota, S.D.Code, 
1939 (Supp.1960) § 32.1001, § 32.1002; Vermont, 
Vt.Stat.Ann., 1958, Tit. 12, § 1410; West Virginia, 
W.Va.Code, 1955 (Supp.1960) § 5262. 

7. Louisiana, La.Rev.Stat., 1950, § 15:172.1; New 
Hampshire, N.H.Rev.Stat.Ann., 1955, § 500:1. 

8. In eight states women may be excused if they have 
family responsibilities which would make jury serv- 
ice an undue hardship: Connecticut, Conn.Gen. 
Stat.Rev., 1958, c. 884, § 51-218; Massachusetts, 
Mass.Gen.Laws Ann., 1959, c. 234 § 1, § 1A; 
Nebraska, Neb.Rev.Stat., 1948 (Reissue Vol. 1956) 
§ 25—1601.01, § 25—1601.02; North Carolina, N.C. 
Gen.Stat., 1943 a Vol. 1953; Supp.1959) 
§ 9-19; Oklahoma, Okla.Stat.Ann., 1951 (Supp. 
1960) Tit. 88, § 28; Texas, Vermon’s Tex.Rev.Civ. 
Stat., 1926 (Supp.1960) Art. 2135; Utah, Utah Code 
Ann., 1958, § 78—46—10(14); Wyoming, Wyo. 
Comp. Stat., 1945 (Supp.1957) § 12—104. 
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regard it as irrational for a state legislature to 
consider preferable a broad exemption, whether 
born of the state’s historic public policy or of a 
determination that it would not be administra- 
tively feasible to decide in each individual in- 
stance whether the family responsibilities of a 
prospective female juror were serious enough to 
warrant an exemption. 

Likewise we cannot say that Florida could 
not reasonably conclude that full effectuation of 
this exemption made it desirable to relieve 
women of the necessity of affirmatively claiming 
it, while at the same time requiring of men an 
assertion of the exemptions available to them. 
Moreover, from the standpoint of its own admin- 
istrative concerns the State might well consider 
that it was “impractical to compel large numbers 
of women, who have an absolute exemption, to 
come to the clerk’s office for examination since 
they so generally assert their exemption.” Fay v. 
New York, supra, 332 U.S. at 277, 67 S.Ct. at 
1622 compare 28 U.S.C. § 1862, 28 U.S.C.A. § 
1862; H.R. Rep. No. 308, 80th Cong., Ist Sess. 
A156 (1947).° 

Appellant argues that whatever may have been 
the design of this Florida enactment, the statute 
in practical operation results in an exclusion of 
women from jury service, because women, like 
men, can be expected to be available for jury 
service only under compulsion. In this connec- 
tion she points out that by 1957, when this trial 
took place, only some 220 women out of approx- 
imately 46,000 registered female voters in Hills- 
borough County—constituting about 40 per cent 
of the total voting population of that county — 
had volunteered for jury duty since the limitation 
of jury service to males, see Hill v. Florida, 136 
Fla. 644, 662—665, 187 So. 392, 400—401, was re- 
moved by § 40.01(1) in 1949. Fla. Laws 1949, c. 
25126. 

This argument, however, is surely beside the 
point. Given the reasonableness of the classifica- 
tion involved in § 40.01(1), the relative paucity 
of women jurors does not carry the constitutional 


9. 28 U.S.C. § 1862, 28 U.S.C.A. § 1862, exempts 
from federal jury duty those in active service in the 
armed forces, members of federal or local police 
and fire departments, and certain actively engaged 
or joce local Wag lic officials. The House Report on the 


“This o section [§ 1862] makes necpeare® for ook 
ic exemption of classes of citizens 
jury service in the interest of "oT the pak public 
Sage safety, or welfare. The inclusion in the jury 
of persons so exempted usually serves only 
waste the time of the court.’ 
10. isa? of which some 68,000 were men. 
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consequence appellant would have it bear. “Cir- 
cumstances or chance may well dictate that no 
persons in a certain class will serve on a parti- 
cular jury or during some particular period.” 
Hernandez v. Texas, supra, 347 U.S. at 482, 74 
S.Ct. at 672. 

We cannot hold this statute as written offensive 
to the Fourteenth Amendment. 


Il. 


Appellant’s attack on the statute as applied in 
this case fares no better. 

In the year here relevant Fla.Stat., 1955, § 
40.10, F.S.A., in conjunction with § 40.02 re- 
quired the jury commissioners, with the aid of 
the local circuit court judges and clerk, to com- 
pile annually a jury list of 10,000 inhabitants 
qualified to be jurors. In 1957 the existing Hills- 
borough County list had become exhausted to 
the extent of some 3,000 jurors. The new list 
was constructed by taking over from the old 
list the remaining some 7,000 jurors, including 10 
women, and adding some 3,000 new male jurors 
to build up the list to the requisite 10,000. At 
the time some 220 women had registered for 
jury duty in this county, including those taken 
over from the earlier list. 

The representative of the circuit court clerk’s 
office, a woman, who actually made up the list 
testified as follows as to her reason for not adding 
others to the 220 “registered” women to the 
1957 list: “Well, the reason I placed ten is I 
went back two or three, four years, and noticed 
how many women they had put on before and 
I put on approximately the same number.” She 
further testified: “Mr. Lockhart [one of the jury 
commissioners] told me at one time to go back 
approximately two or three years to get the 
names because they were recent women that 
had signed up, because in this book [the female 
juror register], there are no dates at the begin- 
ning of it so we can’t—I don’t know exactly how 
far back they do go and so I just went back two 
or three years to get my names.” When read in 
light of Mr. Lockhart’s testimony, printed in 
the margin," it is apparent that the idea was to 
avoid listing women who though registered 


11. Mr. Lockhart testified: 


“Q. All right. Now, > getting back to March 8, 195 
how many eligible female women were ed 
in that book? A. Well, I don’t know how many were 

wee but they have the names on there of about 


at. Approximately 220? A. As I say, from 1952, 
on, since I went back on the second time, e has 


16 
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might be disqualified because of advanced age 
or for other reasons. 

Appellant’s showing falls far short of giving 
this procedure a sinister complexion. It is true 
of course that the proportion of women on the 
jury list (10) to the total of those registered for 
such duty (some 220) was less than 5%, and not 
27% as the trial court mistakenly said and the 
state appellate court may have thought. But 
when those listed are compared with the 30 or 
35 women who had registered since 1952 (Note 
11, page 165) the proportion rises to around 33%, 
hardly suggestive of an arbitrary, systematic ex- 
clusionary purpose. Equally unimpressive is ap- 
pellant’s suggested “male” proportion which we 
are asked to contrast with the female percentage. 
The male proportion is derived by comparing 
the number of males contained on the jury list 
with the total number of male electors in the 
county. But surely the resulting proportion is 
meaningless when the record does not even 


only been about 35 that has registered with the 
Clerk of the Circuit Court. 

“Q. All right, sir. Now, were there any eligible 
female names left off of this jury list which you’ve 
prepared? A. There probably were. 

“Q. On March 8, 1957? A. From the last four 
years, we have been averaging about ten to twelve 


on each list. 

“Q. All right. Why is that, Mr. Lockhart? A. 
Because since 1952, there has only been about 
80, 35 that’s qualified to, I mean, went down and 
registered for jury duty. You don’t have much to 
choose from. 

“Q. Well, now, how do you select women’s names 
from that registration book? A. Well, we just have to 
take the names on there, that’s all. 

“Q. Well, you’ve used some system with refer- 
ence to that k, do ye not? A. Well, we try to 
check them through. They did before this last year. 
I tried to check them through the City Directory. 
You'll find that a good many of the women folks 
now are over 65. In fact, one of them is approxi- 
mately eighty. 

“Q. What I am trying to get at, Mr. Lockhart, 
is this. If there were only ten women’s names, as 
you testified, went into the present jury list and 
there were at the time about 220 eligible women 
who had registered for jury service, why the differ- 
ence between ten and 220 which were apparently 
eligible? A. Well, they have been put over a spread 


of years. 

“Q. Well, how do you do that? A. Well, every 
year, there is a new jury list and we put on ten or 
twelve every jury list. In fact, along seven or eight 
years ago, it was pretty hard to see whether—the 
status changed so pref it was pretty hard to 
know whether they would be qualified or not. 

“Q. Would I be correct, then, in saying that you 
omitted approximately 210 eligible women’s names 
when you compiled this list? A. I wouldn’t say they 
were eligible because we didn’t check them. We 
don’t check every name on the registration books. 

“QO. I'm talking about this registration book in 
the Clerk of the Circuit Court’s office, Mr. Lockhart, 
where the women are required to come there and 
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reveal how many of such electors were qualified 
for jury service, how many had been granted 
exemptions (Notes 3 and 4, page 162), and how 
many on the list had been excused when first 
called. (Id.) 

This case in no way resembles those involving 
race or color in which the circumstances shown 
were found by this Court to compel a conclu- 
sion of purposeful discriminatory exclusions from 
jury service. E. g., Hernandez v. Texas, supra; 
Norris v. Alabama, 294 U.S. 587, 55 S.Ct. 579, 79 
L.Ed. 1074; Smith v. Texas, 311 U.S. 128, 61 
S.Ct. 164, 85 L.Ed. 84; Hill v. Texas, 316 U.S. 400, 
62 S.Ct. 1159, 86 L.Ed. 1559; Eubanks v. Louisi- 
ana, 356 U.S. 584, 78 S.Ct. 970, 2 L.Ed.2d 991. 
There is present here neither the unfortunate 
atmosphere of ethnic or racial prejudices which 
underlay the situations depicted in those cases, 
nor the long course of discriminatory administra- 
tive practice which the statistical showing in 
each of them evinced. 


In the circumstances here depicted, it indeed 
“taxes our credulity,” Hernandez v. Texas, supra, 
347 U.S. at 482, 74 S.Ct. at 672 to attribute to 
these administrative officials a deliberate design 
to exclude the very class whose eligibility for 
jury service the state legislature, after many years 
of contrary policy, had declared only a few 
years before. (See page 161, supra.) It is suffi- 
ciently evident from the record that the presence 
on the jury list of no more than ten or twelve 


register for jury duty? A. You can say it’s 220 nam 
on ei pe ane em x ? 

“Q, right. ere are 220 eligible women 
on tht book—A. I don’t know if they are eligible 
or not. 
_ “Q. What I want to know, then, is why you picked 
just ten out of that 220 to go into the jury fist? A. 
Well, we picked—we have average, for the last four 
years ten fo twelve on each list. 

° 

“Q. Mr. Lockhart, in making up this j i 
from which the present panel was drawn, "uid asi 
attempt to comply with Florida Statute, Section 
40.01, subsection (1), in making up that list? A. 
Would you mind reading it to me? 

“Q. Well, that's the Statute, Mr. Lockhart, gov- 
erning the qualifications for jurors and I will read 
it, if you like. [§ 40.01 read.] Now, what I am 
asking, Mr. Lockhart, is, did you p rt to comply 
with that statute when you prepared this jury list? 
A. Yes, sir. 

“Q. All right. Did you put in this list on March 
8, 1957, any women or female’s names who were 
registered voters but who had not registered with 
the Clerk of the Circuit Court? A. If it was there, 
we didn’t intend to. We checked the registration. 
The law requires that to be on registration. 

“Q. In other words, you would say that you did 
not? A. Yes. That’s right. I doubt what, with that 
small number of names. They were checked with 
the registration office.” 
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women in the earlier years, and the failure to 
add in 1957 more women to those already on the 
list, are attributable not to any discriminatory 
motive, but to a purpose to put on the list only 
those women who might be expected to be 
qualified for service if actually called. Nor is 
there the slightest suggestion that the list was the 
product of any plan to place on it only women 
of a particular economic or other community or 
organizational group. Cf. Thiel v. Southern Pacif- 
ic Company, 328 U.S. 217, 66 S.Ct. 984, 90 L.Ed. 
1181; Glasser v. United States, 315 U.S. 60, 83-87, 
62 S.Ct. 457, 470-472, 86 L.Ed. 680. And see also 
Fay v. New York, supra, 332 U.S., at 287, 67 
S.Ct. at 1627. 

Finally, the disproportion of women to men on 
the list independently carries no constitutional 
significance. In the administration of the jury 
laws proportional class representation is not a 
constitutionally required factor. See Akins v. 
Texas, 325 U.S. 398, 403, 65 S:Ct. 1276, 1279, 89 
L.Ed. 1692; Cassell v. Texas, 339 U.S. 282, 286- 
287, 70 S.Ct. 629, 631, 94 L.Ed. 839; Fay v. New 


[Vox. 6 


York, supra, 332 U.S. at 290-291, 67 S.Ct. at 1628, 
1629. 

Finding no substantial evidence whatever in 
this record that Florida has arbitrarily under- 
taken to exclude women from jury service, a 
showing which it was incumbent on appellant to 
make, Hernandez v. Texas, supra, 347 U.S. at 
479-480, 74 S.Ct. at 671; Fay v. New York, supra, 
332 U.S. at 285, 67 S.Ct. at 1626, we must sustain 
the judgment of the Supreme Court of Florida. 
Cf. Akins v. Texas, supra. 

Affirmed. 


Concurring 


THE CHIEF JUSTICE, Mr. Justice BLACK 
and Mr. Justice DOUGLAS, concurring. 

We cannot say from this record that Florida 
is not making a good faith effort to have women 
perform jury duty without discrimination on the 
ground of sex. Hence we concur in the result, 
for the reasons set forth in Part II of the Court’s 
opinion. 





MISCELLANEOUS ORDERS 
The United States Supreme Court 


Denied Certiorari: 


Alabama State Board of Education v. Dixon (Prior decision 294 F.2d 150, 6 Race Rel. L. Rep. 
755 [5th Cir. 1961] holding that state college students were denied procedural due process 
when they were expelled from school without notice or a hearing because they had partici- 
pated in sit-in demonstrations.) No. 485, December 4, 1961, 82 S.Ct. 368. 


Anderson v. Gladden (Prior decision 293 F.2d 433, 6 Race Rel. L. Rep. 1120, infra [9th 
Cir. 1961] ). No 584, December 18, 1961, 82 S.Ct. 390. 


Berry v. United States (Prior decision 283 F.2d 465, 6 Race Rel. L. Rep. 282 [8th Cir. 1960] 
reversing a Mann Act conviction on the ground that remarks made by the trial judge ren- 
dered the trial unfair.) No. 568, January 8, 1962, 82 S.Ct. 398. 


Cherry v. Brazier (Prior decision 293 F.2d 401, 6 Race Rel. L. Rep. 772 [5th Cir. 1961] hold- 
ing that an action to recover damages under the Civil Rights Act survives the death of the per- 
son injured.) No. 424, November 20, 1961, 82 S.Ct. 243. 


New Rochelle Board of Education v. Taylor ( Prior decision 294 F.2d 36, 6 Race Rel. L. Rep. 700 
[2d Cir. 1961] affirming an order to permit Negro students in a segregated school to transfer 
to other schools in the district without reg ard to the student’s academic achievement.) No. 


518, December 11, 1961, 82 S.Ct. 382. 
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Phifer v. City of Birmingham (Prior decision 134 So.2d 237, 6 Race Rel. L. Rep. 1082, 
infra [Ala. Sup. Ct. 1961]). No. 500 Misc., January 8, 1962, 82 S.Ct. 403. 


Saier v. Michigan State Bar (Prior decision 293 F.2d 756, 6 Race Rel. L. Rep. 1067, infra 
[6th Cir. 1961] ). No. 525, December 18, 1961, 82 S.Ct. 388. 


Shuttlesworth v. City of Birmingham (Prior decision 134 So.2d 236, 6 Race Rel. L. Rep. 1089, 
infra, [Ala. Sup. Ct. 1961]). No 495, Misc., January 8, 1962, 82 S.Ct. 403. 


Denied Motion to Stay: 


Bailey wv. Patterson (Prior decision, 199 F.Supp. 595, 6 Race Rel. L. Rep. 1131, 
infra [S.D. Miss. 1961]). No. 643, December 18, 1961, 82 S.Ct. 282. “PER CURIAM. This 
is a motion for an injunction to stay the prosecution of a number of criminal cases in the 
courts of Mississippi pending an appeal to this Court from the judgment of a three-judge Fed- 
eral District Court. A federal injunction to stay state criminal proceedings is an extraordinary 
remedy. Cf. Douglas v. City of Jeannette, 319 U.S. 157, 63 S.Ct. 877, 87 L.Ed. 1324; Ex parte 
Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714. In addition to the considerations normally 
attending an application for such relief, a serious question of standing is presented on this 
motion, in that it appears that the movants themselves are not being prosecuted in the Mis- 
sissippi courts. On the record before us the motion for a stay injunction pending appeal is 
denied. 

Motion denied. 

Mr. Justice BLACK and Mr. Justice FRANKFURTER concur in the denial of a stay solely 
on the ground that the three movants are not themselves being prosecuted or threatened with 
prosecutions in Mississippi and they therefore reach no other questions.” 


Cases Docketed: 


Abernathy v. Patterson (Prior decision 295 F.2d 452, 6 Race Rel. L. Rep. 1062, infra [5th 
Cir. 1961] ). No. 622, January 2, 1962, 30 L.W. 3214. 


Bailey v. Patterson (Prior decision 199 F.Supp. 595, 6 Race Rel. L. Rep. 1131, 
infra [S.D. Miss. 1961] ). No. 643, January 9, 1962, 30 L.W. 3220. 


Lombard v. Louisiana (Prior decision sub nom State v. Goldfinch, et al., 132 So.2d 860, 6 Race 
Rel. L. Rep. 794 [La. Sup. Ct. 1961] affirming criminal mischief convictions of sit-in partici- 
pants against a claim that state action could be found through a concert of action between 


a business proprietor and the police to preserve a “custom of the state”). No. 638, December 
12, 1961, 30 L.W. 3214. 


St. Helena Parish School Board v. Hall (Prior decision 197 F.Supp. 649, 6 Race Rel. L. Rep. 694 
[E.D. La. 1961] holding a Louisiana school-closing statute and its local option feature un- 
constitutional as a denial of equal protection and as a means to continue segregation in schools 
already under order to desegregate). No. 586, December 5, 1961, 30 L.W. 3195. 
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EDUCATION 
Public Schools—Arkansas (Dollarway) 


Earnestine DOVE, et al. v. Lee PARHAM, et al. 


United States District Court, Eastern District, Arkansas, Western Division, August 25, 1961, 196 F. 
Supp. 944. 


SUMMARY: Negro students brought action in federal district court against a Jefferson 
County, Arkansas, school district, seeking an order requiring their admission to a speci- 
fied school without regard to the state Pupil Assignment Act of 1956 [1 Race Rel. L. Rep. 
579, 1077 (1956) ], which was in effect when the action was brought, or to the state Pupil 
Assignment Law of 1959 [4 Race Rel. L. Rep. 747 (1959)], which was in effect when it 
came to trial, After extensive litigation [see summary at 5 Race Rel. L. Rep. 989 (1960) ], the 
Board submitted a plan and a supplemental plan for elimination of compulsory racial segre- 
gation under the Pupil Assignment Law of 1959. The supplemental plan provided for assign- 
ment of first grade students to the school for which the parents expressed a preference, if 
the student could make an average score on certain qualification tests and if there was suf- 
ficient room and teaching capacity available in the school to which transfer was sought. 
Provision was also made for some “lateral transfers”? of students in higher grades. This plan 
was tentatively approved as “valid and sufficient on its face as a transitional step,” but final 
approval was withheld until the Board showed that its administration of the plan was ob- 
jective and in good faith. 6 Race Rel. L. Rep. 679 (1961). 


Subsequently, one of the four Negro school children who applied for transfer in grades 
above the first was re-assigned to the all-white school. However, the board refused to assign 
to the all-white school either of the two Negro first grade children who had so applied but 
had made lower than average grades on the qualification tests. The court ruled that this was 
“insufficient progress” to justify its full approval of the plan as a transitional step. In particu- 
lar, the court ruled that the requirement that a Negro pupil achieve an “average or better” 
score on the qualification tests should not be applied when only a few Negroes applied for ad- 
mission to the all-white school, although it might be used when “reasonably necessary” to 
select which ones among a number of Negroes were to be admitted. It therefore ordered the 
board to reconsider the applications of the first grade students. As to the students in higher 
grades, the court ruled that the board’s decisions did not show any unconstitutional discrim- 
ination. 


HENLEY, Chief ‘Judge Court having considered the reports of the Board 
of Directors of the defendant District, which re- 
This litigation involving the elimination of ports are referred to in the margin, rendered an 


compulsory racial segregation in the public opinion and entered an order approving on its 
schools of Dollarway Independent School Dis- 


‘ in part that the plan lacked specificity and objectiv- 
trict No. 2, Jefferson County, Arkansas, has now yi reversed: thet “partion ‘of tha a y Bevesbeye ye i 
reached another stage.1 On May 12, 1961, this Court approving the plan, and remanded the case 
EE SEES © for further proceedings. Dove v. Parham, 8 Cir., 282 

1. On April 80, 1960, this Court ge oe atransitional ~- F.2d 256. The District was then directed to submit 

desegregation plan submitted by the officials of the another plan, which was done. Said plan was in- 
Dollarway District. Dove v. Parham, ata oy! oo ead sup in a report dated Nowanitler 19, 1960, 
183 F Susp. 889, see also Dove v. Parham, D er ew by a report dated March 11, 


Ark., 181 F.Supp. 504. The Court of or held 
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face the transitional plan of desegregation in- 
corporated in those reports and authorizing the 
Dollarway School Board to proceed under said 
plan in making school assignments for the 1961- 
62 school year. The Board was directed, how- 


ever, to report to the Court not later than July ° 


15, 1961, as to the assignments actually made 
by it of Negro students who might manifest a 
desire to attend the formerly all-white Dollarway 
School. Dove v. Parham, D.C.E.D.Ark., 194 
F.Supp. 112. 

Following the entry of the order of May 12, 
1961, the Board in due course made its assign- 
ments for the 1961-62 school year and, as di- 
rected, filed a report of its actions. The original 
plaintiffs herein have excepted to said report, 
and, in addition, five Negro pupils who applied 
for assignment to the formerly all-white Dollar- 
way School have intervened herein as individual 
party plaintiffs. The cause is now before the 
Court upon the Board’s report, the exceptions 
thereto, the intervention filed by the Negro stu- 
dents just mentioned, and the Board’s response 
to said intervention. The principal question for 
determination is whether the Board’s plan in 
operation can be approved as a permissible 
transitional plan calculated to end compulsory 
segregation in the defendant District within a 
reasonable time. 

The plan to which facial approval was given 
in May 1961 may be summarized as follows: 

The parents of all pre-school children, both 
white and Negro, about to enter school in the 
Dollarway District at the first grade level, were 
to be given an opportunity at a pre-school regis- 
tration to indicate their preference as to which of 
the two schools in the District? they desired 
their children to attend. Thereafter and before 
the opening of the school in September 1961 all 
of such children, regardless of race, were to be 


2. The Dollarway Board of Directors administers also 
the Hardin school, a small elementary school situated 
in territory not contiguous to the remainder of the 
District. Hardin school is not involved in this litiga- 
tion and the parties have proceeded in the main as 
though Hardin did not exist. Both schools in the 
District proper offer education in all 12 grades. 
Todasenl Park School always has been and now is 
devoted to the education of Negro students ex- 
clusively. The Dollarway School, prior to the 1960- 
61 school year, always had been devoted to the 
education of white students exclusively. Before the 
commencement of the 1960-61 term three Negro 
students, two girls and a boy, applied for assignment 
to the first grade at Dollarway. One of the girls was 

so assigned. The other two applications were denied. 
The child who was admitted to Dollarway attended 
school there throughout the past term and was 
promoted to the second grade. 


[Vou. 6 


given standard aptitude tests, and all of such 
children scoring at least in the average range of 
such tests under nationally uniform grading were 
to be assigned, in general, to the school for which 
a preference had been expressed. That general 
assignment policy for prospective first graders 
was subject to the qualifications that the assign- 
ment would be consistent with available room 
and teaching capacity and would not be “clearly 
contrary to applicable and non-discriminatorily 
applied standards and criteria” contained in the 
Arkansas Pupil Assignment Law, Act 461 of 1959, 
and in the Board’s regulations adopted pursuant 
to that statute. 

As pointed out in earlier opinions, the Board 
has adopted a general policy against “lateral 
transfers” of students already in school from 
Townsend Park to Dollarway in other than “ex- 
ceptional circumstances” defined by the Board. 
However, as part of its present plan the Board 
expressed an intention to enforce that policy with 
less rigor at the lower grade levels than at the 
higher. 

The plan having been presented and argued 
pro and con, the Court, while pointing out cer- 
tain objections to which the plan was subject,* 
gave the plan tentative approval, and authorized 
the Board to undertake to make 1961-62 assign- 
ments under it. While the Court was willing to 
give tentative approval to the plan as being valid 
and sufficient on its face as a transitional step, it 
was not willing to approve the plan finally in ad- 
vance of seeing what actions the Board would 
in fact take under it. The Board was directed to 
report to the Court as to assignments actually 
made so that the Court would be “in a better 
position to judge whether the defendants have in 
fact and in good faith initiated a period of transi- 
tion which will lead ultimately to the establish- 
ment of a non-discriminatory school system.” 
194 F.Supp. at page 116. 

As to pre-school students who will enter the 
first grade in September, the Board reported 
that 158 of such students of both races were 
registered during late spring. Eighty-one of those 
students were white and were assigned auto- 
matically to the Dollarway School at which school 
they had been presented for registration.* Of the 


8. The Court’s comments with respect to the plan are 
set out in full in the opinion of May 12, heretofore 
cited. 

4. Under the plan the method whereby a preference 
was expressed for assignment of a prospective first 
grader to a particular school was the presentation 
of the child at the school of choice for registration. 
As expected, no white students applied for enroll- 
ment at Townsend Park. 
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77 Negro students who were registered, only two 
were presented at Dollarway, the remaining 75 
being presented at Townsend Park. All 75 of 
the students presented at Townsend Park were 
automatically assigned to that school. 


All the children were administered the Metro- 
politan Readiness Tests and the California Test 
of Mental Maturity, Pre-primary. Of the 75 Ne- 
groes who had registered at Townsend Park, 22 
scored an average or better on the tests, but the 
two Negro children who had applied for admis- 
sion to Dollarway made scores which were well 
below average. On the basis of the test results 
and upon impressions formed in the course of 
interviews with the children, the Board con- 
cluded that the educational program of the Dis- 
trict and the educational needs of the two 
Negro children in question would be served 
best by assigning them to Townsend Park, which 
was done. A number of white students made 
lower scores on the tests than did the two Ne- 
gro applicants for enrollment in the first grade 
at Dollarway, but since the tests were not used 
as assignment criteria for white students, the 
grades made by the white children just men- 
tioned did not affect their assignment to Dollar- 
way. 


In accordance with the Board’s regulations, all 
students who were enrolled in school during the 
1960-61 school year and who did not graduate 
from high school were assigned for the 1961-62 
term to the school which they had attended the 
preceding term.® Those initial assignments hav- 
ing been made, there were four applications for 
lateral transfers by Negro students at the lower 
grade levels. Two of such students applied for 
transfer at the second grade level, one at the 
third, and one at the fourth. One of those appli- 
cations was granted, three were denied. 


The application which was granted was that 
of a Negro boy who desired to transfer at the 
second grade level. In granting his request the 
Board took into consideration the fact that he 
was a good student, had done satisfactory work 
at Townsend Park, was well adjusted, neat, clean 


5. There is nothing before the Court to suggest that 
the tests were improperly administered or that they 
were unfairly or improperly graded or evaluated. In 
its May 12 opinion the Court pointed out that the 
administration of such tests to students about to 
enter Arkansas public schools for the first time is 
neither novel nor unique educational procedure. 

6. Thus, the Negro child who had attended Dollarway 
during the 1960-61 term was assigned to that school 
as a second grader for the 1961-62 term. 
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and industrious, and possessed certain qualities 
of leadership. 

The other application for transfer at the second 
grade level was that of a Negro girl who had 
applied originally in 1960 for enrollment in Dol- 
larway as a first grader. This applicant had 
failed to pass the first grade at Townsend Park 
and is to be retained in that grade. She was 
found to be somewhat of a problem from the 
standpoint of discipline and to be of rather low 
mentality. She was not considered to have ac- 
tually reached mental maturity requisite for en- 
rollment in the first grade until the ninth month 
of the school term just passed. 

The student who applied for transfer at the 
third grade level had done satisfactory work at 
Townsend Park in the first grade, but less than 
satisfactory work in the second grade, and was 
considered to be of average intelligence or less. 
The third grade student who applied for transfer 
at the fourth grade level is a shy person who 
needs constant encouragement and who did satis- 
factory to less than satisfactory work in the 
third grade. 

In passing on the applications for lateral trans- 
fers the Board, in accordance with its established 
procedures, interviewed all of the applicants 
and their parents and considered all relevant 
material before it. As to the rejected applica- 
tions, it was the judgment of the Board that the 
best interests of the applicants and the best 
interests of the overall program of the District 
required that the students involved be retained 
at Townsend Park. 


z, 


Ruling appellate decisions, commencing with 
the Brown cases, establish that compulsory racial 
segregation in the public schools of a State is 
unconstitutional and must be eliminated either 
at once or over a period of transition. While this 
does not necessarily require the Dollarway Board 
affirmatively to assign Negro students to the Dol- 
larway School, or even to invite such students to 
attend that school, it does mean that the Board, 
which has elected to proceed under a transitional 
plan, must make it possible within a reasonable 
time for any Negro student who desires to attend 


_Dollarway, and who is otherwise qualified, to do 


so without regard to his race, and without being 
subjected to the application of assignment cri- 
teria and procedures which are not applied to 
white students. That is the ultimate result which 
the Board must achieve, and no transitional plan 
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can be approved unless it is designed to achieve 
and is capable of achieving that result. 

Further, as this Court said in its opinion of 
February 19, 1960, Dove v. Parham, D.C.E.D. 
Ark., 181 F.Supp. 504, 514, 515: 


“It should be emphasized * * * that the 
very concept of a transitional period implies 
a movement away from a school system 
characterized by compulsory segregation 
toward a system free therefrom. Once there 
is a demand on the part of interested stu- 
dents to attend nonsegregated schools, the 
burden is upon the local school board to 
initiate some plan or policy which, within 
the tolerance of Brown, will lead eventually 
to a racially nondiscriminatory school sys- 
tem.” 


In connection with a transitional plan assign- 
ment procedures and criteria such as are set up 
by the Arkansas statute and by the regulations 
of the Board can play a legitimate part in the 
assignment of Negro students to formerly all- 
white or predominantly white schools. But, such 
criteria cannot be employed constitutionally so as 
to hinder desegregation or so as to preserve a 
system of racial segregation. This has been made 
crystal clear by the Court of Appeals in this 
case, Dove v. Parham, supra, 282 F.2d 256, at 
pages 258-259. 


Il. 


The Board’s plan in operation having been 
considered by the Court in the light of the prin- 
ciples heretofore stated, and in the light of the 
teachings of earlier opinions of the Court of Ap- 
peals in this case, the Court is of the opinion 
that insufficient progress has been made to justify 
the Court in giving its full approval to the plan 
at this time as a permissible plan of transition. 

Subject to certain modifications and qualifica- 
tions, the Board’s plan is essentially a “grade a 
year” plan, starting at the first grade, to be ad- 
ministered by application of the Arkansas Pupil 
Assignment Law to Negro applicants for assign- 
ment to Dollarway. In view of the Board’s policy 
against lateral transfers, it is clear that the valid- 
ity of the plan from a constitutional standpoint 
depends primarily upon its application at the 
first grade level. And it is at that level that the 
plan in action has failed with respect to 1961-62 
to produce satisfactory progress. 

The problem stems from the fact that there 
appears to be very little demand for integration 
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among the Negro patrons of the Dollarway Dis- 
trict, and consequently very few Negro appli- 
cants for assignment to the Dollarway School. 

It is to be remembered that in its report of 
November 19, 1960, the Board proposed to admit 
to the first grade at Dollarway all Negro appli- 
cants who preferred to go there and whose as- 
signments according to their preference were 
“not clearly contrary to applicable and non-dis- 
criminatorily applied standards and criteria” con- 
tained in the Pupil Assignment Law and in the 
Board’s regulations adopted pursuant to that 
statute. 


Mindful that the Court of Appeals has ex- 
pressed concern with what it found to be a lack 
of demonstrable objectivity in an earlier and 
similar plan (282 F.2d at page 259), this Court 
required the Board to spell out more precisely 
the limits of the class of those deemed eligible 
for admission. Complying with that requirement, 
the Board then proposed to admit to the school 
of their choice all applicants who on certain 
readiness tests scored in the average range or 
higher and whose requested assignments were 
not clearly contrary to non-discriminatorily ap- 
plied criteria of the Pupil Assignment Law and 
related regulations of the Board. 

In giving the Board’s supplemental plan ten- 
tative and facial approval the Court anticipated 
that there would be a substantial number. of 
applications by Negroes for initial assignment 
to the Dollarway School at the first grade level, 
and that a substantial number of the applicants 
would be able to meet the objective intelligence 
and mental maturity standards prescribed by the 
Board, which standards are not in themselves 
unreasonable, as is indicated by the satisfactory 
scores made on the pre-school tests by 22 of the 
Negro students who applied for enrollment at 
Townsend Park. As things developed, however, 
there were only two of such applications for 
enrollment at Dollarway and neither applicant 
was able to score within the average or better 
range of the pre-school tests. 

Certainly, the Board cannot be blamed for the 
apparent lack of demand for desegregation in the 
District, or for the failure of the two applicants 
to score satisfactorily on the tests, or for adher- 
ing to its own objective criteria which it adopted 
at the urging of the Court. But, the fact remains 
that as the situation now appears the use by the 
Board of its objective intelligence and mental 
maturity criteria as an assignment standard at 
the first grade level, however well it might work 
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in some other school district, is not going to 
produce at Dollarway anything other than token 
integration at scattered grade levels unless the 
number of Negro applications at the first grade 
level increases substantially and unless the in- 
telligence of the applicants is substantially higher 
than that of the two children who applied this 
spring. That such token integration is not a 
sufficient compliance with Brown was held by 
the Court of Appeals in its latest decision in the 
Little Rock case. Norwood v. Tucker, 8 Cir., 
287 F.2d 798, 809. 


However, the Court is not prepared to say 
that the defect in the plan cannot be remedied, 
or that the Board cannot make a constitutional 
use of the Arkansas Pupil Assignment Law dur- 
ing a transitional period, provided that the Board 
is willing to realize that it must make additional 
progress along the road that it is required to 
travel, and that, in general, the fewer Negro 
applicants who present themselves at the first 
grade level, the narrower the permissible scope 
of certain pupil assignment criteria, and further 
provided that the Board in good faith continues 
to employ less rigor in the application of its 
policy against lateral transfers when requests 
for such transfers are made at the lower grade 
levels. 


While, as stated, the Court deems the progress 
made by the Board with respect to 1961-62 to be 
insufficient, this does not mean that no progress 
has been made, and the Court is convinced that 
substantial progress in at least two respects is to 
be observed. Prior to the 1960-61 school year 
there were no Negroes in attendance at the Dol- 
larway School. One child did attend that school 
during the year just mentioned, and two will be 
in attendance under the Board’s plan during the 
coming year. More significantly, the criteria pre- 
scribed by the Board and the pre-school tests 
administered by it have established the existence 
of a class of Negro pre-school students which 
the Board would, in general, have been willing to 
assign to Dollarway had those students applied 
for such assignment, a class made up of about 
30 per cent of the total number of Negro chil- 
dren applying for enrollment at the first grade 
level for the approaching school term. The 
establishment of that class is not only progress in 
itself, but public knowledge that it exists may 
well encourage additional applications from 
Negroes in future years, particularly if uncer- 
tainty and controversy over the District’s deseg- 
regation problem can ever be put to rest. 


COURTS 975 


In the Court’s opinion the lack of satisfactory 
progress at the first grade level can be rectified 
by the Board’s dispensing with “average or bet- 
ter” achievement on pre-school tests as assign- 
ment criteria for Negro children applying for 
enrollment in the first grade at Dollarway except 
when the use of such an achievement standard is 
reasonably necessary to enable the Board to 
make an intelligent selection among a number 
of Negro children applying for such enrollment 
within a given year. 

In applying assignment criteria during a period 
of transition it would appear that the officials of 
an affected district in fact may have wider lati- 
tude when the problem before them is one of 
selection out of a group of applicants of par- 
ticular Negro students to be assigned to formerly 
segregated schools than when the problem is 
whether any Negro applicants are to be so as- 
signed. See Dove v. Parham, supra, 282 F.2d 
at pages 260-262. 

Where the number of applicants at any par- 
ticular time is substantial, the school officials may 
properly employ assignment criteria so as to 
select out of the group the particular students 
most likely to succeed in their new environment 
and most likely to advance the district overall 
desegregation program. Such, in the Court's 
view, is for the best interests of the individual 
students themselves and is to the long-run ad- 
vantage of their race and of the school system 
as a whole. On the other hand, where, as at 
Dollarway, the number of Negro applicants is 
extremely small, the problem of selection is dif- 
ferent, if it exists at all, and the school officials 
must take care that they do not use assignment 
criteria, devised to meet problems of selection, 
as, in effect, an exclusionary device which, inten- 
tionally or unintentionally, preserves compulsory 
segregation. 

When “average or better” achievement on the 
pre-school tests is eliminated as an assignment 
criterion, except when its use would be permissi- 
ble as above indicated, prospective first grade 
students will be assigned in accordance with the 
choices expressed for them by their parents, un- 
less assignment to the school of choice is incon- 
sistent with available room and _ teaching 
capacity or is clearly contrary to other applica- 
ble and nondiscriminatorily applied standards 
and criteria contained in the Pupil Assignment 
Law and the Board’s regulations. 

In the circumstances the Board should be 
given an opportunity to operate under its plan, 
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subject to a qualification to be mentioned, during 
the approaching school year and to undertake 
to make assignments for the 1962-63 term, after 
which the situation can be considered further 
upon the application of any interested party. 


II. 


There remain to be considered the individual 
applications for enrollment at Dollarway which 
were denied by the Board. In that connection 
the Court has given careful study to the findings 
and conclusions of the Board with regard to the 
respective applicants, which findings and con- 
clusions were filed in camera and which will not 
be discussed in detail. 

As to the applicants for lateral transfer at the 
second, third, and fourth grade levels, the Court 
is convinced that the Board’s actions did not 
transcend permissible bounds in the application 
of the Board’s general policy against lateral 
transfers, even the less rigorous application of 
that policy which the Board has said will prevail 
at the lower grade levels. The Court does not 
think the Board can be charged with unconsti- 
tutional discrimination against the individual 
applicants for lateral transfers whose appli- 
cations were denied merely because it was 
considered inadvisable to transfer to a new 
school of faster curriculum pace students who 
were not doing too well in a school to which 
they were already acclimated and in which pre- 
sumably they were adjusted. Aside from the 
constitutional context in which the question was 
presented, the actions of the Board in connection 
with those applications would appear entirely 
unexceptional. 
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The action taken with regard to the two first 
grade applicants presents a more serious prob- 
lem. In the course of argument counsel for the 
Board indicated that in passing upon those ap- 
plications the Board had considered both the 
test results and the interviews held by the Board 
members with the children and their families. 
And while counsel stated that the decisions 
reached were based principally upon the test 
results, he was unable to advise the Court 
whether either of the first grade applicants would 
have been admitted to Dollarway but for the 
test results. That inability is understandable 
because under its policy the Board did not con- 
sider either application apart from the tests. 


Since the Court has decided that the require- 
ments of “average or better” achievement on the 
tests as assignment criteria at the first grade level 
was objectionable in the circumstances existing 
with respect to 1961-62 assignments, the Board 
will be directed to reconsider the two applica- 
tions in the light of what has been said in this 
opinion and in the light of valid pupil assign- 
ment criteria other than the achievement re- 
quirement just mentioned, and to admit the two 
applicants to the Dollarway School, if they still 
desire to go there, when school opens, unless 
prior to the opening of school on September 5 
the Board makes a satisfactory showing to the 
Court that such assignments would be clearly 
contrary to valid and non-discriminatorily ap- 
plied criteria of the Arkansas statute and of the 
Board’s rules and regulations. 


An appropriate order will be entered. 





EDUCATION 
Public Schools—Georgia 


Vivian CALHOUN v. A. C. LATIMER, et al., ete. 





United States District Court, Northern District, Georgia, Atlanta Division, December 12, 1961, Civil 
Action No. 6298, F.Supp. 


SUMMARY: Atlanta, Georgia, Negro children sought in federal district court to have Atlanta 
school officials enjoined from operating segregated schools. In a preliminary order before 
trial, the court took judicial notice of segregated operation of Atlanta public schools, stating 
that such operation violates the Fourteenth Amendment but that this tentative ruling did not 
mean that immediate integration would be ordered. After the trial, the court entered its find- 
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ings of fact and conclusions of law that racial segregation did exist in the operation of Atlanta 
schools. Defendants were enjoined from further discriminatory practices, and ordered to sub- 
mit a plan for a start toward desegregation. 4 Race Rel. L. Rep. 576 (1959). The board sub- 
mitted its plan, to which the plaintiffs objected. At a hearing, certain changes were ordered. 
After amendment, the plan was approved and a decision on the effective date delayed until 
May 9, 1960. 5 Race Rel. L. Rep. 56 (1960). On that date, the court entered an order putting 
the plan into effect on May 1, 1961, looking toward the operation of the session beginning 
in September, 1961. 5 Race Rel. L. Rep. 374 (1960). On September 13, 1960, the court filed 
an opinion explaining the year’s delay as providing time to allow the people of Georgia “to 
make a decision in this matter . . . that will prevent the closing of the public schools of Geor- 
gia.”’ 5 Race Rel. L. Rep. 650 (1960). 


Thereafter, a white girl student, who had been attending a school to which three Negro stu- 
dents were to be transferred, applied to the city school board for a transfer to an all-white 
school, alleging that attending an integrated school would cause “intolerable psychological 
damage to her person.” When the board refused her application, she appealed to the state 
board of education, which reversed the city board’s decision and ordered the approval of the 
application for transfer. The city board then applied to the federal district court for clarifi- 
cation of its previous orders. The court declared the state board judgment void and enjoined 
the state board from enforcing it, holding that the state board’s action was “based upon a 
discriminatory basis,” and that the ruling, if permitted to stand, would nullify the federal 
court’s desegregation orders by allowing all white students to transfer out of any integrated 





school. 
HOOPER, District Judge. 


ORDER OF COURT ON 
MOTION FOR SUMMARY JUDGMENT. 
STATEMENT OF THE CASE 


Motion for Summary Judgment was filed Aug- 
ust 31, 1961 by Paul S. Stone and other members 
of the State Board of Education in regard to a 
petition filed August 15, 1961 by the Members 
of the Board of Education of the City of Atlanta, 
the purpose of the petition being the clarification 
of an Order by this Court dated July 9, 1959. 

Specifically, Members of the Board of Edu- 
cation of the City of Atlanta desired direction 
of the Court as to proper course to be pursued 
by them in the light of the following circumstan- 
ces: 

Sandra Melkild through her parents, pursuant 
to Pupil Assignment Plan approved by the Court 
requested to transfer from Northside High School 
to Dykes High School, her transfer being based 
primarily upon the allegation that she desired 
“to maintain freedom of association,” and “that 
the existing decision compelling her to attend 
an integrated school would result in intolerable 
psychological damage to her person” (see Para- 
graph 5 of the Petition). The parents of Sandra 
Melkild took the position before the Board that 
“it would be impossible to offer educational rea- 
sons for transfer because of the similarity of 


curricula at Northside High School and Dykes 
High School.” They contented that Sandra “had 
successfully passed all the tests and interviews 
required under the Pupil Placement Plan,” but 
as yet the Court has no proof of that allegation, 
and a trial of this matter has been delayed 
by the contentions in behalf of the Members 
of the State Board of Education that they were 
entitled to be served and to answer just as any 
other persons being made parties, and that has 
been done. 


GROUNDS OF THE MOTION 
FOR SUMMARY JUDGMENT 


The Motion for Summary Judgment filed Aug- 
ust 31, 1961 does not amplify the grounds relied 
upon, but after specifying the record involved 
recites that respondents “move for Summary 
Judgment in their favor, for that it appears from 
the pleadings and evidence aforesaid that there 
is in the present state of the record no genuine 
issue as to any matter of fact, and that movants 
are entitled to Summary Judgment as a matter 
of law.” 

After careful consideration this Court is of 
the opinion that the matter of granting or re- 
jecting the application by Sandra Melkild for 
transfer was a matter within the discretion of 
the Atlanta Board of Education, that the Order 
of said Board was, and is valid, and the Order 
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of Respondents, Members of the State Board of 
Education in reversing the same is without foun- 
dation in law or in fact. 

This Court feels that a word of explanation 
for this Order should be given: 


Northside High School is one of the leading 
high schools of the Atlanta School System and is 
attended entirely by white students, except for 
a very few colored students who were transferred 
to the same in September, 1961 by the Atlanta 
Board of Education. The school is located in an 
area which is one of the choice residential areas 
of Atlanta and containing very few Negroes. At 
the beginning of the school term in September, 
1961 there were 956 white students and only 3 
colored students were admitted under the Pupil 
Placement Plan approved by the Court. 

If the Atlanta Board of Education was com- 
pelled (as sought to be compelled by the State 
Board of Education) to allow a transfer from 
Northside High School of all of the white stu- 
dents (as the parents of Sandra Melkild insist 
should be done), the practical effect would be 
to vacate the school as to all white students 
desiring to transfer and perhaps leave this valu- 
able school property for the most part unused, 
unless in some manner it could be filled with 
Negroes brought in from other sections of the 


city. 


REVERSAL OF ATLANTA SCHOOL 
BOARD NOT JUSTIFIED 


Counsel for the State Board of Education 
insist that Mr. Melkild testified before the At- 
lanta Board of Education that his daughter would 
suffer “psychological damage” if allowed to re- 
main in Northside High School where Negroes 
had been admitted to the same. It is insisted 
that this made out a prima facie case for her 
transfer, and as the Board did not put in any 
controverting evidence it demanded a finding in 
favor of the transfer. 

It also insisted that the action of the State 
Board of Education was not based upon any 
discriminatory ground. 

This Court does not agree that the Atlanta 
Board of Education was bound to accept the 
opinion of Sandra’s father to the effect that if 
she were one of nine hundred and fifty six (956) 
white students in this high school she would 
suffer psychological damages because there were 
originally three (3) Negroes, now reduced to 
two (2) by the voluntary withdrawal of one of 
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the three. These are matters of public knowledge 
of which the Court takes cognizance. 

As a matter of fact the presumptions in favor 
of the validity of the action by the Atlanta 
Board of Education are illustrated by statutes 
and decisions cited by counsel for the State 
Board of Education itself. 

The appeal was based upon an Act of the 
Georgia Legislature of 1961, reported on page 
39 of said Acts and now contained in the Georgia 
Code at §32-910. That law provides that a City 
Board of Education may hear and determine any 
matter of local controversy in reference to the 
school laws, hear evidence, and “when such 
Board has made a decision it shall be binding 
on the parties,” provided either party has the 
right to appeal to the State Board of Education. 

The Supreme Court of Georgia has pointed 
out, however, that in such a review the action of 
the local body should be given great weight, 
and not set aside unless it “has grossly abused 
its wide discretion.” See Boney vs. County Board 
of Education of Telfair County, et al, 203 Ga., 
152, p. 155. The same principle was announced 
in the case of Barnes, et al vs. City of Gadsden 
(U.S.D.C.,N.D. Ala.), 174 F.S., p. 64, in which 
the Court citing a decision by the Circuit Court 
of Appeals of the Fifth Circuit, stated: 


“The presumption that public officers will in 
good faith discharge their duties and observe 
the law is a very strong presumption, 20 Am. 
Juris., 174, and will prevail until overcome 
by clear and convincing evidence to the con- 
trary.” 


Not only was the action taken by the Atlanta 
Board of Education based upon a hearing at 
which it could observe the manner and demeanor 
of the witnesses, but it is also clear that the 
overruling of the action of the Atlanta School 
Board by the State School Board was based upon 
a discriminatory basis, and that such ruling if 
allowed to stand would nullify the Pupil Place- 
ment Plan heretofore adopted by the Atlanta 
School Board and approved by this Court. As 
above pointed out, it would also have the effect, 
whenever any Negro students transferred into an 
all white school, of causing that school to be 
abandoned by all who desired to do so, leaving 
it either unfilled or requiring it should be filled 
by bringing in Negro students from distant 
points. The Atlanta Board of Education was 
justified in failing to approve this course of ac- 
tion. 
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While the Motion for Summary Judgment was 
filed by the State Board of Education, the Fed- 
eral Courts have adopted the practice of per- 
mitting a Motion for Summary Judgment to be 
entered by a respondent who has filed no such 
motion, but is opposing one. This Court is there- 
fore directing counsel for the Atlanta School 
Board to submit within ten days hereof a pro- 
posed Summary Judgment in favor of the Mem- 
bers of the Atlanta Board of Education, and 
others acting in concert therewith, setting aside 
the action of the State Board of Education, and 
continuing in effect the injunction against the 
latter. 


This the 12th day of December, 1961. 


Frank A. Hooper 
United States District Judge. 


Proposed 
Summary Judgment 


This cause having come on to be heard on 
motion of the respondents, MEMBERS OF THE 
STATE BOARD OF EDUCATION, for a sum- 
mary judgment, and this Court having consid- 
ered the pleadings in the cause and having heard 
oral argument thereon same is hereby denied. 


The Court having determined that the defend- 
ants, MEMBERS OF THE BOARD OF EDU- 
CATION OF THE CITY OF ATLANTA, are 
entitled to the relief sought by their petition for 
clarification filed with this Court August 15, 
1961, it is hereby 
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ORDERED, ADJUDGED AND DECREED 
that the determination, ruling or order of the 
State Board of Education of August 7, 1961 
wherein the State Board of Education over- 
ruled the Atlanta Board of Education and sus- 
tained the appeal of Sandra Melkild for a transfer 
to the Dykes High School is hereby set aside 
and declared null and void. 


BE IT FURTHER ORDERED, ADJUDGED 
AND DECREED that the injunction of August 
15, 1961 against Mr. Paul S. Stone, Waynesboro, 
Georgia; Robert Byrd Wright, Moultrie, Georgia; 
Thomas Nesbitt, Jr., Cordell, Georgia; James S. 
Peters, Manchester, Georgia; David F. Rice, 1175 
Conway Road, N. W., Atlanta, Georgia; Francis 
Shurling, Wrightsville, Georgia; Henry Stewart, 
Cedartown, Georgia; Lonnie E. Sweat, Black- 
shear, Georgia; Mrs. Bruce Schaefer, Toccoa, 
Georgia, and Zack Daniel, Lavonia, Georgia, in- 
dividually and as Members of the State Board 
of Education of the State of Georgia, and all 
others acting in concert therewith is hereby made 
permanent, and said Members, individually and 
as Members of the Board of Education of the 
State of Georgia and all others acting in concert 
therewith are permanently restrained and en- 
joined from enforcing their said Order of August 
7, 1961 and from taking any further action here- 
after tending to cause the Atlanta Board of 
Education to violate the previous Order and 
Judgment of this Court in said case, to-wit: The 
Order of January 20, 1960, approving a Pupil 
Assignment Plan for the Atlanta Board of Edu- 
cation. 

All costs herein are cast against the Members 
of the Board of Education of the State of Geor- 


gia. 
This 20th day of December, 1961. 





EDUCATION 


Public Schools—Georgia 
James S. PETERS v. William K. BOGGS. 


Georgia Supreme Court, November 21, 1961, 123 S.E.2d 258. 


SUMMARY: Georgia taxpayers brought an action in a state superior court against the boards 
of education of the state and the city of Atlanta, and other state officials, for an injunction 
prohibiting the disbursement of any state funds or the use of state property for the operation 
of racially desegregated schools. Plaintiffs alleged that defendants were being sued as indi- 
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viduals because they were acting beyond their authority and in violation of the state constitu- 
tion. Defendants demurred to the complaint on the ground of the state’s immunity from 
suit without its consent, but the demurrers were overruled. On appeal, the Georgia Supreme 
Court reversed the trial court’s decision, holding that the actions sought to be restrained were 
acts by agents of the state and for the purpose of their employment and therefore were acts 
of the state, so that the suit could not be maintained without the state’s consent. 


ALMAND, Justice. 


The judgment under review is one overrul- 
ing a general demurrer to a petition seeking in- 
junctive relief. 

William K. Boggs, and others, as citizens, 
taxpayers, and parents of children in attendance 
of the Georgia Public Schools, brought their 
suit in Pierce Superior Court against James S. 
Peters and nine other individuals, members of 
the Board of Education of the State of Georgia; 
Claude Purcell, State Superintendent of Schools; 
George B. Hamilton, State Treasurer; the Board 
of Education of the City of Atlanta, composed 
of the individual members of the Board, and 
John F. Letson. It was alleged that the members 
of the State Board of Education, the State Super- 
intendent of Schools, and the State Treasurer 
were not sued in their official capacities but as 
individuals, because they were acting without 
and beyond their authority by violating the ex- 
press provisions of Article VIII, Section 1, Para- 
graph I, of the Constitution of Georgia (Ann. 
Code 2-6401), which provides that “. . . Separate 
schools shall be provided for the white and 
colored races.” by approving the use of, allocat- 
ing, and disbursing of funds belonging to the 
State of Georgia derived from taxes collected 
from Georgia taxpayers to supplement the costs 
of operating and maintaining the public schools 
of Atlanta, since separate schools for the white 
and colored races were not being provided. The 
prayers of the petition were (a) that the named 
State officials be restrained and enjoined, in- 
dividually and collectively, from doing any act 
in the way of assisting, approving, allocating, or 
disbursing any of the funds of the State for the 
operation of schools containing a mixture of the 
two races in whatever county or city such schools 
may be located; (b) that the defendant George 
Hamilton be enjoined from disbursing any funds 
of the State to supplement the costs of the opera- 
tion of a common public school system contain- 
ing a mixture of the two races; and (c) that all 
the defendants be enjoined from allowing the 
use of any State-owned property or equipment 
by any school which contains a mixture of the 
two races. 


The defendant members of the State -Board 
of Education, George B. Hamilton, State Treas- 
urer, and Claude Purcell, State Superintendent 
of Schools filed their joint general demurrer. Two 
grounds asserted were: (1) the suit is against the 
State of Georgia which has not consented to 
being sued, and (2) the plaintiffs have no 
standing to maintain the action. 

1. The defendants in error move to dismiss 
the bill of exceptions because the plaintiffs in 
error are designated in the bill of exceptions as 
parties in their official capacities, rather than 
as individuals. There is no merit in this conten- 
tion. Though in the petition they are named 
defendants, as individuals, the entire complaint 
and relief sought is against them in their acts as 
officials of the State. In effect, the suit is against 
them in both capacities. The results of their 
appeal will bind them in their individual and 
official capacities. The motion is, therefore, de- 
nied. 

2. The general demurrer poses two questions: 
(1) Is this a suit against the State? and (2) If it 
is not, have the plaintiffs such an interest in the 
acts of the defendants that they have the right 
to maintain this suit? Being of the opinion that 
this is a suit against the State, it is unnecessary 
for us to decide the second question. 

In Cannon v. Montgomery, 184 Ga. 588,... 
the plaintiff sought to recover possession of 
property owned by the State that was in the pos- 
session of the defendant, an agent of the State. 
The action was brought against the defendant 
as an individual. It was there held: “A suit can 
not be maintained against the State without its 
statutory consent. This general rule can not be 
evaded by making an action nominally one 
against the servants or agents of a State, when 
the real claim is against the State itself and 
it is the party vitally interested. Therefore, 
generally, where a suit is brought against an 
officer or agency of the State with relation to 
some matter in which the defendant represents 
the State in action and liability, and the State, 
while not a party to the record, is the real 
party against which relief is sought, so that a 
judgement for plaintiff, although nominally 
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against the named defendant as an individual 
or entity distinct from the State, will operate 
to control the action of the State or subject 
it to liability, the suit is in effect one against 
the State.” In Roberts v. Barwick, 187 Ga. 
691 . . . the plaintiff sought the appointment 
of a receiver to take charge of State property 
that was under the control of the Commissioner 
of Agriculture, who was named a defendant in 
his official capacity and also as an individual. It 
was there said: “The general rule that is appli- 
cable in all cases is that any case, regardless of 
who are named parties thereto, that could result 
in a judgment or decree that would in any man- 
ner affect or control the property or action of the 
State, in a manner not prescribed by statute, is 
a suit against the State and can not be brought 
without her consent.” 


In Musgrove v. Georgia Railroad & Co., 204 
Ga. 139, 154, 155, . . . , the plaintiff, in a suit 
against the State Revenue Commissioner in his 
individual capacity, sought to obtain a declatory 
judgment decreeing that certain of the plaintiff's 
charter provisions constituted a contract between 
it and the State of Georgia, and to enjoin the 
defendant from assessing certain of its properties 
from ad valorem taxation. In holding the suit to 
be one against the State, and therefore subject 
to a general demurrer, the court said: “The suit 
was originally brought against the defendant ‘in 
his representative capacity as State Revenue 
Commissioner of the State of Georgia,’ but this 
express denomination was later stricken by 
amendment. Whether or not, in view of other 
references to the defendant as an official which 
remained in the petition after such amendment, 
it could be said that the petition as amended is 
in name a suit against the defendant solely in 
his individual capacity, is immaterial, if upon 
a consideration of the petition as a whole, in- 
cluding the relief which it seeks, it appears that 
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the action is in reality a suit against the State, 
brought without its consent.” 


The cases relied on by the plaintiffs, such as 
Dennison Mfg. Co. v. Wright, 156 Ga. 789. . ., 
Holcombe v. Georgia Milk Producers Confedera- 
tion, 188 Ga. 358... , and Irwin v. Crawford, 
210 Ga. 224 ..., where the State officer or agent 
was sued as an individual, were actions seeking 
to recover property or damages on account of un- 
authorized or illegal acts of the defendant and 
did not involve State property or seek to control 
State action. In this class of actions, where injunc- 
tive relief is sought against the defendant officers 
or agents in their individual capacities, it will be 
granted only where there is a manifest necessity 
to prevent an irreparable injury to some right 
of the plaintiff by reason of impending acts or 
conduct of the defendant. Zaring v. Adams, 188 
Ga. 97 .. . ; Irwin v. Crawford, 188 Ga. 358, 
supra; and Fleisher v. Duncan, 195 Ga. 309... . 


The plaintiffs in the instant case are seeking to 
enjoin the defendants, officers and agents of the 
State, in the expenditure and disbursement of 
State funds. These funds have been derived 
from State taxes and appropriated by the General 
Assembly for educational purposes. The defend- 
ants are acting for this purpose as agents of the 
State. Though they are sued as individuals, their 
acts, sought to be enjoined, are acts of the State. 
Being State action, and the State not having con- 
sented to being sued, the plaintiffs cannot main- 
tain this action. Compare Ramsey v. Hamilton, 
181 Ga. 365 .. . , where the plaintiffs sought to 
enjoin officers and agents of the State in expend- 
ing State revenues, where there was no specific 
appropriation by the General Assembly of the 
funds involved. 


The trial court erred in overruling the general 
demurrers of the named defendants. 


Judgment reversed. All the Justices concur. 
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EDUCATION 
Public Schools—Michigan 


John H. WOODS, etc., et al. v. BOARD OF EDUCATION OF HIGHLAND PARK, et al. 


United States District Court, Eastern District, Michigan, Southern Division, September 7, 1961, Civil 
Action 21593. 


SUMMARY: Parents of Negro and white students brought an action in a federal district 
court against the school board of Highland Park, Michigan, seeking injunctions against the 
use of the board’s redistricting plan, on the ground that it would create racial segregation in 
the city’s schools. Some years prior to the redistricting plan, the board had created “option- 
al” areas between some school districts, and the students living in such areas might choose 
which school they wished to attend. One of these optional areas was adjacent to a school dis- 
trict which gradually became all-Negro. The board’s redistricting plan proposed the elimina- 
tion of all optional areas and the incorporation of part of the optional area adjacent to the 
all-Negro district into that district, which action would allegedly compel both white and Negro 
children therein to leave non-segregated schools to attend a segregated school. After a hearing 
on September 5, 1961, the court recognized the possibility that segregation might result from 
gerrymandering school districts; and, according to the school board, the court indicated that 
it “would grant a Temporary Restraining Order, unless the parties could agree upon some 
alternative solution.” Thereafter, the board proposed a plan whereby the previously all-Negro 
school would be converted so as to serve grades 1 through 3 instead of grades 1 through 6, 
and so as to cover a larger area, including more children from white families. Since the 
school would not serve grades 4 through 6, the Negro children in those grades who formerly 
attended the Negro school would now attend integrated schools. At a hearing on September 
7, the court stated that the board’s new plan was a good start toward integration, and there- 
fore the restraining order was withheld and the suit was dismissed without prejudice. 
Printed below are excerpts from the proceedings held on Order To Show Cause on Sep- 
tember 5 and 7, 1961, and the statement of the school board, issued on September 12th. 


a the gentleman representing the defense has so 
well pointed out, this does place a grave burden 





September 5, 1961 


THE COURT: I want to say at the outset that 
I am gravely impressed with the importance and 
the urgency of this question. There is no doubt 
in my mind but that the issue that has been 
raised here today is, in the full sense of the word, 
an important issue not only for this community, 
but in our continuing process to grant full rights 
to all our citizens. 

In the time that you men have argued and 
have presented to me applicable decisions, I 
have taken the opportunity to read them, and in 
preparation for this motion earlier this morning 
I read some law, and it is completely clear, of 
course, that if this is a situation within BROWN 
versus THE BOARD OF EDUCATION, then it 
ought not be permitted to continue for one mo- 
ment. 

What is more difficult, of course, is the fact 
that this is being presented to this Court on an 
application for a temporary injunction. And, as 


on a judge. What must the court do when faced 
with a question such as this presented here? 


Now it is quite clear to me, having considered 
the cases that you have presented, Mr. Goodman, 
and others, and I read during the recess your 
reference to the AMERICAN FEDERATION 
OF MUSICIANS versus STEIN, 213 Fed. 2d 679, 
where Judge McAllister, speaking for the Sixth 
Circuit, quoting Justice Jackson, said: 


“That there are two points on which the 
court must satisfy itself. First, it must satisfy 
itself, not that the plaintiff has certainly a 
right, but that he has a fair question to raise 
as to the existence of such a right. The other 
is whether ‘interim’ interference, on a bal- 
ance of convenience or inconvenience to the 
one party and to the other, is or is not expe- 
dient.” 


He quotes Judge Freed who, in speaking in 
UNITED STATES versus BROTHERHOOD 
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OF LOCOMOTIVE FIREMEN AND ENGINE- 
MEN, 104 F. Supp. 741, at 743, says: 


“In passing upon an application for a pre- 
liminary injunction it is necessary to consider 
whether without such injunctive relief, there 
would result irreparable damage.” 


During the process of the discussions that we 
have had here I have referred to this concept as 
“irreparable injury.” 

Other cases talk about the “balancing of the 
equities.” And I am sure it was in this sense that 
you, Mr. Tobin, addressed the Court early in 
the argument when you pointed out what the 
difficulties would be, so far as the Board of Edu- 
cation is concerned. 


I have also considered the case entitled 
TAYLOR versus BOARD OF EDUCA- 
TION. This has been referred to in argu- 
ment here as “the New Rochelle case,” in 
191 F.Supp. 181. 


In this case Judge Kaufman said this: 

“With these principles clear in mind,” . . . and 
he was referring to the principles enunciated by 
the United States Supreme Court in BROWN 
v. BOARD OF EDUCATION— 


—‘I see no basis to draw a distinction, legal 
or moral, between segregation established 
by the formality of a dual system of educa- 
tion, as in Brown, and that created by gerry- 
mandering of school district lines and 
transferring of white children as in the in- 
stant case. The result is the same in each 
case: the conduct of responsible school 
officials has operated to deny to Negro chil- 
dren the opportunities for a full and mean- 
ingful educational experience guaranteed to 
them by the Fourteenth Amendment.” 


I note in passing, of course, that on behalf of 
his clients, Mr. Goodman points out that in this 
case there are also white children who claim 
through their parents in this action the benefits 
of the Fourteenth Amendment. 

With these thoughts in mind, and having con- 
sidered the sworn complaint, pleadings as filed, 
I want to say again that I am not deciding this 
case on the merits. 

I do wish to point out, however, that if the 
facts that are presented support the claims of 
the plaintiffs, I will not be hesitant. This Court 
will not permit evasive schemes for segregation, 
whether attempted ingeniously or ingenuously. 
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You gentlemen will understand, as I have 
pointed out to you earlier, that acts generally 
lawful may become unlawful when done to ac- 
complish an unlawful end. 

Again may I say that I am not deciding this 
on the merits, but I must point out to you as 
Justice Field stated in the case of HO AH KOW 
versus NEWMAN, 5 Sawyer, 552 at page 560: 


“When we judges take our seats on the 
bench we are not struck with blindness and 
forbidden to know as judges what we see as 
men.” 


Perhaps the Board of Education of the City 
of Highland Park—I shouldn’t say “perhaps,” be- 
cause I know there is no “perhaps” about it, will 
be greatly inconvenienced by what I will do 
here today. But I must repeat that where I am 
faced with a showing such as the plaintiffs 
claim that they can make, of irreparable injury, 
and on the balancing of the equities, I think that 
the situation ought to be held in status quo as it 
existed last year pending a full hearing on the 
merits. I think that we ought to go into this case 
and find out what it is that brings this situation 
into this Court. But pending that, I can easily 
foresee that if these school children are com- 
pelled to be registered under the plan of the 
Board of Education irreparable injury may oc- 
cur. 
For a number of years the Board of Education 
operated under a system in which optional 
choices were given, and it is not my purpose to 
require the Board of Education, in the event 
that plaintiffs cannot sustain the position that 
they take here today, to require them to con- 
tinue such a situation. 

Next Monday is motion day in this court. I 
will give you gentlemen a week’s time in order 
to prepare your case and I will ask that you 
return here at nine o’clock on Tuesday morning, 
September 12, so that we can take proofs on 
this matter. In the meantime, and in accordance 
with Rule 65 of the Rules of Civil Procedure, I 
will issue a temporary restraining order, and as 
to the terms of that order, I will ask that you 
gentlemen, as soon as we recess here, come into 
my chambers so that we can discuss that. 

I am not unmindful of the request that you 


- make, Mr. Goodman, that a temporary restrain- 


ing order be issued pending final decision in 
this case requiring the defendants to transfer 
those children within the Thomson school dis- 
trict in Highland Park for whom applications are 
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filed to “non-segregated public schools in High- 
land Park.” 

I would like to hear both sides on the sugges- 
tions that you may have as to the terms of the 
temporary restraining order. I think that that, 
however, can be done more efficiently in cham- 
bers. 

And so with that, may I ask that you come 
with me and we will work on the terms of the 
temporary restraining order. 

We will be in recess. 


° co 


September 7 


THE COURT: Gentlemen, let me say at the 
outset that I have found that all of you have 
been certainly motivated by good will in an 
earnest desire to approach these difficult prob- 
lems with sincerity, honesty and realism. 

You know by now that this Court is sensitive 
to the problems that metropolitan areas have in 
this field of education. 

In view of the extended discussions we have 
had and of the proposals that were advanced 
and agreed upon even though only reluctantly 
as to the Thomson School, but the plaintiffs have 
agreed upon, nevertheless, because of the fact 
that continued effort need be applied in order 
to find more favorable solutions, if possible, 
this Court is of the opinion that the proposals 
advanced represent the best possible approach 
under the existing circumstances to the difficulty. 
Certainly both sides are now in agreement that 
from grades 4 on there is no difficulty about any 
problems of integration and that a very hopeful 
and healthy start has been made with regard to 
the K-3 grades. Essentially, the attitude I have 
seen demonstrated by the Board, by the parents 
here, is that they desire to find solutions which 
would permit their children, whatever their race, 
to begin to live and play together in school and 
thereby learn to live and work together as adults. 
I believe that the proposals that have been ad- 
vanced here today begin the accomplishment of 
that purpose. I am gratified by the fact that 
you men have said that you will continue your 
discussions. 

I am not unmindful of the fact that, as you say, 
Mr. Goodman, we have here an unusual ap- 
proach here, in that men of good will, both 
white and Negro, have joined together and have 
sought your efforts in an attempt to aid the Board 
of Education to find those solutions. I think it 
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is very unusual, as you have commented upon 
it, that this is so. 

It is my hope, as I know that it is yours, that 
this may well be the basis of a start in metropoli- 
tan areas for a solution of our difficulties in this 
field. 

Accordingly, I will say this: that this Federal 
Court finds you have made a good start towards 
integration and that the ear of this Court is al- 
ways open to problems as they develop in this 
field. 

And since the proposals and discussions and 
settlements have been arrived at with a view to- 
ward continued discussions and no longer re- 
quire the aid of this Court, there will be no need 
for restraint of any kind, and therefore no re- 
straining order will be entered. 

Furthermore, in view of the statements made 
by counsel for both sides, the suit which has 
heretofore been instituted will be dismissed, and 
of course it will be dismissed without prejudice 
to the rights of plaintiffs at any time in the 
future it should be necessary to raise questions 
again. I am hopeful that that will not be neces- 
sary, because I think in the way this problem has 
been approached by you men and the people 
whom you represent is a real accomplishment 
here. 

I want to say finally that I want to add my 
own personal thanks to you men for the splendid 
way in which you have worked with me. 

I cannot help but compliment the representa- 
tives of the Board of Education, Mr. Hodgson, 
as chairman, Dr. Hoyt, and also the representa- 
tives of the parents and Improvement Associa- 
tion, Mr. Flanagan and Mr. Hopper. 

I might say I have not heard a better state- 
ment in chambers than the statement you made 
as to the aims and aspirations, Mr. Hopper. So 
you are all to be complimented, and I appreciate 
the opportunity of having served with you in 
this case. 

This court will be in recess. 


a a 


STATEMENT OF HIGHLAND 
PARK SCHOOL BOARD 


September 12, 1961 


For some time the Highland Park School Sys- 
tem has been operated on the basis that students 
in the kindergarten through 8th grades have at- 
tended the elementary schools; students in the 
9th-12th grades have attended the high school. 
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In a relatively small community, this system has 
worked reasonably well. 

The elementary schools have traditionally 
served the younger children in their local areas. 
The School Board has always felt that the ele- 
ment of proximity is extremely important in these 
grades; to the child it promotes a feeling of 
security, to the parents it permits a sense of 
participation in the child’s school program and 
general welfare and to the teacher it makes pos- 
sible greater communication and cooperation 
with parents. All of these factors are basically 
important to any successful elementary school 
program. The High School, of course, has served 
the entire City of Highland Park. This is proper 
in the opinion of the Board because high school 
students do not need as much direct parental 
supervision and participation; indeed, a sense of 
independence, within reasonable limits, is a con- 
structive element in the student’s development. 

In recent years, student enrollment in the 
schools of the City has increased. This trend, 


which is nation-wide, has placed an added load. 


and responsibility on the school system. The 
School Board has always considered, at least in 
the elementary grades, that a class should con- 
sist of approximately 25 students and should 
never exceed 30 students. Lately, however, it has 
become necessary to go beyond these limits in 
order to handle the student load. Despite these 
crowded classroom conditions, the Board and 
the Faculty have made every effort to maintain 
the high educational standards which have now 
become characteristic of this community. 

The School Board has been acutely aware of 
these problems. After very careful investigation 
and upon the recommendation of district-wide 
Citizens Committees the conclusion was reached 
that the best solution would be to change the 
basic plan of the school district to a “three 
school” system. Under this proposal, the ele- 
mentary schools would serve the K-6 grades; two 
junior high schools would be established to serve 
the 7th, 8th and 9th grades; and the High School 
would serve the 10th, 11th and 12th grades. 
This plan has worked well in several other school 
districts. 

In 1958, accordingly, the School Board sought 
the approval of the community to undertake a 
development program which would have per- 
mitted the construction of a number of new 
school buildings and the renovation of all exist- 
ing buildings. This proposal was rejected. In 
1959 the Board again submitted to the citizens 
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of the community a proposed development and 
improvement program on a reduced basis, but 
this proposal was likewise defeated. Despite 
these rejections by the citizens, the School Board 
continued its efforts to solve the critical class- 
room problems of the district. In 1960, ac- 
cordingly, it undertook an improvement and 
construction program within the financial limits 
authorized by law without voter approval. As 
a result of this decision, two new elementary 
schools were constructed and two former ele- 
mentary schools are being adapted for use as 
junior high schools. This program is being ac- 
complished as economically as possible and with- 
out many of the refinements which the Board 
had originally hoped to obtain. This construction 
and renovation program was partially completed 
during the summer of 1961, and the new school 
buildings are now ready for use. 


This change in the basic educational plan of 
the school system necessarily involved many 
problems including the re-assignment of teachers 
and students. The assignment of students in 
grades 7, 8 and 9 to the two new junior high 
schools was not too troublesome as the buildings 
are centrally located. The assignment of students 
in the K-6 grades to the new elementary schools 
was much more difficult as the smaller children 
require more personal consideration. In making 
these assignments, the School Board gave careful 
consideration to the welfare of the students, the 
parents, the teachers and the school system, with 
the objective always in mind of making available 
to each child the best possible educational ex- 
perience. The Board concluded that these new 
assignments presented an opportunity to elimi- 
nate from the system the “optional” areas which 
had been in existence for many years and which 
had never been entirely satisfactory from an 
administrative point of view. 

It was against this general background that 
the area to be served by the Thomson School 
was considered by the Board. For many years 
this school had been a K-8 school serving both 
a mandatory and an optional area. It had facili- 
ties for approximately 250 students whose edu- 
cational achievements had consistently been 
good. The building, of course, was built in 1917 
and does not contain facilities for home eco- 


" nomics, manual training or swimming. However, 


the outdoor play area is perhaps the best in the 
whole school system. The Board accordingly 
considered that Thomson would make a very 
good K-6 elementary school, since in the K-6 
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program home economics, shop and swimming 
are not involved and the outdoor play facilities 
are very important. Knowing that Thomson 
could accommodate about 250 students, the 
Board then determined from its records the area 
adjacent and close to the school which must be 
incorporated in the “Thomson Area” in order to 
make available the correct number of students 
with the least possible travel distance. Although 
prevented by law from keeping any records as 
to the color of the students, the Board ascer- 
tained by informal investigation and general 
knowledge of the area that white children would 
be included in the proposed Thomson School 
attendance area and thus concluded that the re- 
quirements of integration would be satisfied, 
particularly in view of the complete integration 
available to all students in later years at the 
junior high and high school levels. For these 
reasons (of which integration was only one) the 
Thomson School attendance area was established 
by the Board. 

The new attendance districts have quite under- 
standably caused a considerable amount of dis- 
cussion and some dissatisfaction among parents 
in the community. In general, however, parents 
have recognized that the School Board has made 
every possible effort to establish these attendance 
areas in as fair and impartial a manner as is pos- 
sible commensurate with achieving the desired 
educational objectives. 


In particular certain parents and citizens in 
the Thomson School area were dissatisfied for 
the reason that, as they claimed, the new pro- 
posed district would result in Thomson being a 
segregated school, despite the fact some white 
children would be included in the enrollment. 

On June 20, 1961, the Board conducted a pub- 
lic hearing on school districting with a large 
group of citizens present. At this time statements 
were made by several individual citizens, includ- 
ing a formal statement by Mr. Luther Flanagan, 
President of the Massachusetts Avenue Improve- 
ment Association. On July 6 at the public meet- 
ing of the School Board at which the new 
districts were adopted, several members of the 
Massachusetts Avenue Improvement Association 
were present and made known their objections 
to the proposed Thomson district. 

On July 18 the Massachusetts Avenue Im- 
provement Association wrote a letter to the 
President of the School Board requesting that 
the Board reconsider its decision of July 6th. 
On July 28 the Board met again and thoroughly 
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discussed the matter of school districting con- 
sidering all possible proposals. As a result of 
this meeting the Board prepared a careful state- 
ment outlining its position which was mailed to 
the Massachusetts Avenue Association on August 
4th. This statement was later published in the 
local paper. 

At about the same time, on August 2, 1961, the 
Association sent a registered letter to Mr. John A. 
Hodgson, President of the Board, outlining again 
their objections to the Thomson district and re- 
questing a meeting with the Board for further 
discussion on the subject. Unfortunately, this 
letter was never received by Mr. Hodgson as he 
was out of the city at that time. Copies of the 
letter were received by some Board members as 
a matter of information. 

The President Pro-Tem at this time attempted 
to contact Board members further, but found 
only two members available, the others being 
out of town on their respective annual vacations. 
Thus any failure to act further on this question 
was due only to the legal limitations of the 
Board, since less than a quorum of the Board 
does not have the authority to act for the Board. 


On or about August 25th, the Superintendent 
received requests from approximately 120 par- 
ents in the new Thomson area to transfer their 
children to other schools in the school system. 
The Superintendent answered each of these re- 
quests with a note to the effect that he had no 
authority to grant such transfers and that the 
requests would be submitted to the School Board 
at the first opportunity. It should be noted, how- 
ever, that if all of these requests had been 
granted, Thomson School would have been re- 
duced to approximately 118 students and the 
other schools would have been seriously over- 
crowded. 

On August 28th, a group of Thomson School 
parents and citizens marched from the area to 
the office of the Superintendent where they orally 
presented their requests for transfer. The Super- 
intendent again advised them that he could not 
grant their requests, and they departed in an 
orderly manner. 

On August 30th, the parents of four students 
(two white and two colored) in the new Thom- 
son district and the Massachusetts Avenue Im- 
provement Association instituted suit through 
their attorney, Mr. Ernest Goodman, against the 
School Board in the United States District Court 
for the Eastern District of Michigan, Southern 
Division, seeking an injunction against the estab- 
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lishment of the new Thomson School District on 
the ground that it would be a segregated school 
and would therefore deprive the students as- 
signed to it of their civil liberties as defined 
in the United States Constitution and as recently 
amplified by the decisions of the United States 
Supreme Court and other Federal Courts. They 
also sought a Temporary Restraining Order until 
the case could be heard on its merits, and the 
Court set Tuesday, September 5th, as the date 
of hearing on the arguments for the Temporary 
Restraining Order. 

The School Board immediately referred the 
case to its attorneys, Miller, Canfield, Paddock 
and Stone, where the matter was handled by 
Messrs. James E. Tobin and William G. Butler. 
The Board and its attorneys spent the inter- 
vening time (including much of the Labor Day 
weekend) checking on the factual background 
of the case. 

On Tuesday, September 5th, the petition for 
a Temporary Restraining Order came on for 
hearing before District Judge John Feikens. Mr. 
Tobin for the School Board argued that in estab- 
lishing the Thomson School district the Board 
had considered carefully many factors including 
what would be best for the students, the par- 
ents, the teachers and the school system. The 
Board had also considered the requirements of 
integration which in its opinion had been met. 
Mr. Goodman argued for the petitioners that, 
regardless of other considerations, the new pro- 
posed Thomson district would in fact be pre- 
dominantly colored, that the introduction of a 
few white students would constitute only “token 
integration,” and that his clients were thus de- 
prived of their constitutional right to attend an 
integrated school. After hearing these arguments, 
Judge Feikens indicated that he would grant a 
Temporary Restraining Order unless the parties 
could agree upon some alternative solution to 
the problem. For this purpose he suggested that 
the parties should meet separately on Tuesday 
night, September 5th, and together (privately) 
on Wednesday, September 6th, and that he 
would hold in abeyance the matter of the 
Temporary Restraining ‘Order until Thursday, 
September 7th, at 10:00 A.M. Unfortunately, the 
press in reporting these comments made by 
Judge Feikens did not indicate that he had sug- 
gested that the meeting proposed for Wednes- 
day, September 6th, should be private in nature. 

Thereafter, on Tuesday, September 5th, the 
School Board met in special session and decided 
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not to open any of the schools in Highland Park 
(except the Junior College which was not af- 
fected by the controversy) on Wednesday, Sep- 
tember 6th, as previously scheduled, but rather 
to postpone the opening of the schools until 
Monday, September 11th, which postponement 
was legal in all respects. This action was taken 
in order to give the Board an opportunity to 
consider and act upon the comments of Judge 
Feikens. Following this decision, the Board after 
very careful consideration informally decided to 
present the following proposal as a solution to 
the controversy: 


1. The Board would restate its willingness to 
discuss with any interested individuals or 
groups in Highland Park the problems of the 
school district. 


2. The Board would continue its investigation 
of the overall problems of the school district 
with the objective of finding better solutions 
than are now available. . 


3. The Board would make the following changes 
in the Thomson attendance area: 


A. The Thomson School would be converted 
to a K-3 School, serving an area bounded 
as follows: 

On the East—by the Eastern City limits. 

On the North—by the alley between 
Colorado and Rhode Island Avenues. 

On the West—by Woodward Avenue. 

On the South—by the Southern City 
Limits. 

B. The Barber school would serve the stu- 
dents in the Thomson area in the 4th, 5th 
and 6th grades, who were formerly as- 
signed to the Thomson School. 


Although the School Board does not maintain 
records on the color of students in the com- 
munity, it was concluded that this plan would 
accomplish integration without adversely affect- 
ing the other educational requirements of the 
students in the area. 

On Wednesday, September 6th, the School 
Board met again in special session and formerly 
adopted the foregoing proposal. The Board then 


_ met with the leaders of the Massachusetts Avenue 


Improvement Association for the purpose of 
presenting the proposal to them. This meeting 
was originally called in the Board’s regular meet- 
ing room. It developed, however, that many 
other interested parents and citizens were also 
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present and it was accordingly considered ad- 
visable, particularly in view of the suggestion 
made by Judge Feikens, to adjourn the meeting 
to an adjoining room, so that the members of the 
Board and the Association, with their respective 
attorneys, could discuss the particular problems 
presented by the pending lawsuit in an informal 
atmosphere and without interruption. It was 
further considered advisable not to make any 
public announcement at that time in view of 
the fact that any possible settlement would still 
require the approval of Judge Feikens. 

After the meeting had been reconvened in the 
adjoining room, the Board presented its pro- 
posal to the Association. There followed a com- 
plete discussion of the problem and various 
possible solutions including the Board’s proposed 
solution. The Association agreed that the Board’s 
proposal would satisfy all requirements of inte- 
gration with reference to students in grades 4, 
5 and 6 in the Thomson area, but it did not 
agree that the proposal was adequate with refer- 
ence to students in the K-3 grades. The Board 
pointed out, among other things, that the pro- 
posal in fact accomplished very substantial inte- 
gration and also satisfied the other requirements 
of a constructive K-3 program. However, no 
agreement was reached on this portion of the 
problem. 

On Thursday, September 7th, at 10:00 A.M., 
Messrs. Hodgson, Hoyt and Butler representing 
the School Board, and Messrs. Flanagan, Hopper 
and Goodman representing the Association met 
with Judge Feikens in his office and again dis- 
cussed in detail the proposal of the Board. After 
both sides had stated their positions, Judge 
Feikens said that he was impressed by the 
Board’s constructive approach to the problem. 
He pointed out to the Association that sub- 
stantial progress had been made towards inte- 
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gration and reminded the Association that 
although integration is important, there are other 
considerations in establishing a school program 
which are also important. He then concluded 
that in his opinion the Board’s proposal as pres- 
ently constituted would satisfy the requirements 
of integration and would not deprive the stu- 
dents of any of their constitutional rights or civil 
liberties. 

The parties then adjourned to the court room 
where, after formal statements by both attorneys, 
Judge Feikens dismissed the case on condition 
that the School Board would forthwith put its 
proposal into operation. 

The School Board, Administration and Faculty 
then immediately turned their efforts towards 
the task of putting the new Thomson district 
plan into effect. This was not an easy assign- 
ment and required the utmost cooperation of all 
concerned, since it involved establishing two 
completely new districts with only a few hours’ 
notice. However, the task has been accomplished 
and the Schools of Highland Park (including 
Thomson and Barber) opened Monday, Septem- 
ber 11, on the new basis. 

The Board wants to express its apologies to 
the citizens of Highland Park for the inconveni- 
ence this situation has caused and to thank them 
for their understanding, patience and forebear- 
ance. The many telephone calls and statements 
of support which have been received are most 
gratifying and have served as much needed en- 
couragement during a very difficult time. The 
School Board wants to assure the people of 
Highland Park that it will continue to strive for 
the establishment and maintenance of the best 
possible educational system for the children of 
the community, having in mind all of the many 
factors, including integration, which must be 
considered together in accomplishing this goal. 





EDUCATION 


Public Schools—North Carolina (Caswell County) 
Mimia JEFFERS, et al. v. Thomas H. WHITLEY, etc., et al. 
United States District Court, Middle District, North Carolina, Greensboro Division, August 4, 1961, 


197 F.Supp. 84. 


SUMMARY: In 1956, parents of 43 Negro school children brought a class action in federal 
district court against Caswell County, North Carolina, and state school officials to enjoin the 
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enforcement of certain provisions of the state constitution and statutes alleged to require 
or permit racial segregation in the public schools contrary to the Fourteenth Amendment, and 
to procure an order requiring the presentation of a school desegregation plan for the county. 
The action was dismissed as to the state officials on the ground that they had no authority 
over specific pupil assignment. 3 Race Rel. L. Rep. 1146 (1958). In 1959, plaintiffs moved 
to stay the proceedings to allow them to exhaust their administrative remedies, and the trial 
of the case was delayed until November, 1960. The court found that five plaintiffs had ex- 
hausted their remedies. However, it ruled that plaintiffs could not bring a class action but 
rather could only pursue their rights as individuals under the state Pupil Placement Act. 
And since that Act had repeatedly been held to be constitutional, it was not necessary to con- 
vene a three-judge court to hear plaintiff’s attack upon the statute. The court further ruled 
that, since plaintiffs had not sought individual relief, they had failed to sustain their burden 
of proving that they had been denied admission to any particular school because of race; but 
entry of judgment was deferred for ten days to give plaintiffs an opportunity to seek an “ad- 





judication of their individual rights to attend the school of their choice without regard to race 


or color.” 
STANLEY, Chief Judge. 


This action was commenced on December 10, 
1956, by twenty-three adult plaintiffs, individ- 
ually and as parents and next friends of forty- 
three minor plaintiffs, on behalf of themselves 
and all other citizens and residents of Caswell 
County, North Carolina, similarly situated. All 
plaintiffs are members of the Negro race. Named 
defendants were the Superintendent of the Pub- 
lic Schools of Caswell County, the individual 
members of the Caswell County School Board, 
the State Superintendent of Public Instruction, 
and the individual members of the State Board 
of Education. In an opinion filed September 12, 
1958, it was ruled that the motion of the plain- 
tiffs for leave to file supplemental complaint, 
alleging that they had exhausted all administra- 
tive remedies under the North Carolina laws re- 
lating to the enrollment and assignment of pupils 
without obtaining the relief sought, should be 
granted, and that the action should be dismissed 
as to the State Superintendent of Public Instruc- 
tion and the individual members of the State 
Board of Education. Jeffers v. Whitley, D.C. 
M.D.N.C.1958, 165 F.Supp. 951. The earlier his- 
tory of this litigation, including the allegations 
in the proposed supplemental complaint, may be 
found in that opinion. 


In its answer to the supplemental complaint, 
the defendant Board alleged that on July 16, 
1957, following the assignment of pupils to the 


Caswell County public schools for the 1957-1958 ~ 


school year, the plaintiffs in apt time applied 
for reassignment to other schools; that the de- 
fendant Board denied each request for reassign- 
ment; that the plaintiffs thereafter timely filed 


requests for a hearing pursuant to the pro- 
visions of the state statutes relating to the 
enrollment and assignment of pupils; that the 
plaintiffs were duly notified that the requested 
hearings would be held on February 3, 1957; 
and that the defendant Board met on said date 
for the purpose of conducting said hearings, but 
that due to the fact that neither of the plaintiffs, 
nor anyone representing them, appeared at said 
hearings, same were not held. 

Following the submission of interrogatories to 
the defendants, and the filing of certain stipula- 
tions, the plaintiffs, on October 19, 1959, moved 
the court for a stay of the proceedings for the 
purpose of allowing them an opportunity to ex- 
haust their administrative remedies in the man- 
ner prescribed in McKissick v. Durham City 
Board of Education, D.C.M.D.N.C. 1959, 176 F. 
Supp. 3. As a reason for said motion, the plain- 
tiffs alleged that at the time they pursued their 
administrative remedies before the defendant 
Board the court had not decided the McKissick 
case and the case of Holt v. Raleigh City Board 
of Education, D.C.E.D.N.C.1958, 164 F. Supp. 
853, affirmed 4 Cir., 1959, 265 F.2d 95 certiorari 
denied 1959, 361 U.S. 818, 80 S.Ct. 59, 4 L.Ed.2d 
63, holding that it was necessary for applicants 
for reassignment to personally appear at hear- 
ings conducted by School Boards. 


Prior to a ruling on plaintiffs’ motion to stay 
proceedings, the parties, on October 27, 1959, 
stipulated that counsel for the plaintiffs would 
submit to the defendant Board, not later than 
March 1, 1960, the names and addresses of all 
the original plaintiffs who were still attending 
the public schools of Caswell County and who 
still desired reassignment to another school; that 
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such plaintiffs would be notified at the end of 
the 1959-1960 school year as to the schools to 
which they had been assigned for the 1960-1961 
school year; that such of said plaintiffs still 
desiring reassignment to another school would 
timely file an application for reassignment with 
the defendant Board; that the defendant Board 
would meet within ten days thereafter and con- 
sider any such requests for reassignment; and 
that if any requests for reassignment were denied 
and a hearing was desired, such hearing would 
be held within ten days. 

An order was entered on July 22, 1960, grant- 
ing the motion of the plaintiffs for leave to file a 
second supplemental complaint alleging that 
nine of the original minor plaintiffs had been 
assigned to all Negro schools for the 1960-1961 
school year, and that after the exhaustion of 
their administrative remedies their applications 
for reassignment had been denied. 

The case was tried by the court without a 
jury on November 3, 1960. At the conclusion of 
the trial, the court gave the parties a specified 
time within which to file proposed findings of 
fact, conclusions of law, and briefs, after which 
oral arguments would be heard. 

The requests for findings of fact, conclusions 
of law, and briefs of the parties having been 
received, the court, after considering the plead- 
ings and evidence, including exhibits, answers 
to interrogatories and stipulations filed, and 
briefs and oral arguments of the parties, now 
makes and files herein its Findings of Fact and 
Conclusions of Law, separately stated: 


FINDINGS OF FACT 


1. At all times pertinent, the minor plaintiffs 
still interested in this litigation were citizens 
and residents of Caswell County, North Carolina, 
and each possessed all necessary qualifications 
for admission to the public schools of Caswell 
County. 


2. The defendant Board maintains and gen- 
erally supervises the operation of the public 
schools of Caswell County, and in the operation 
of said schools possesses such powers as are con- 
ferred by Chapter 115 of the General Statutes of 
North Carolina. 


3. The defendant Board operates and main- 
tains five elementary schools and one consoli- 
dated elementary and high school attended 
exclusively by Negro students, and five elemen- 
tary schools and four consolidated elementary 
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and high schools attended exclusively by white 
students. 


4, Approximately six thousand pupils are en- 
rolled in the Caswell County public schools, 
about fifty-three per cent of whom are Negroes 
and forty-seven per cent of whom are whites. 


5. Some of the plaintiffs have made repeated 
efforts since 1955 to prevail upon the defendant 
Board to desegregate its public schools of Cas- 
well County, but these efforts have been without 
success. 


6. At the end of the 1959-1960 school year, 
sixteen of the original minor plaintiffs were still 
attending the public schools of Caswell County, 
and on May 31, 1960, all were assigned, by noti- 
fication on their respective report cards, to all- 
Negro schools for the 1960-1961 school year. 


7. By stipulation of counsel for the plaintiffs 
and the defendants, it was agreed that the court 
in the final disposition of this case would only 
consider those minor plaintiffs who timely filed 
an application with the defendant Board for 
reassignment to another school for the 1960-1961 
school year. 


8. On June 9, 1960, applications for reassign- 
ment to schools previously attended solely by 
white students were timely filed on behalf of 
nine of the original forty-three minor plaintiffs, 
namely: Samuel Maloy Mitchell, Charlie Jeffers, 
Alexander Jeffers, Sylveen Jeffers, Nathan Brown, 
Lunsford Brown, Sheliah Brown, Charlie Saund- 
ers, Jr., Fred Saunders. Except for Charlie 
Saunders, Jr. and Fred Saunders, it was re- 
quested that each of said minor plaintiffs be 
transferred from the Caswell County Training 
School, a school attended solely by Negro stu- 
dents, to Bartlett Yancey School, a school at- 
tended solely by white students. With respect to 
Charlie Saunders, Jr. and Fred Saunders, re- 
quest was made that they be transferred from 
New Dotmond Elementary School, a school at- 
tended solely by Negro students, to a “school 
nearest their home, based upon a non-segregated 
system without regard to race or color.” 


9. The defendant Board thereafter met and 
gave separate consideration to each of said ap- 
plications. After considering the record of each 
applicant, “along with school bus routings, loca- 
tion of student’s home, and information in the 
school records, and on the application form,” all 
of said applications for reassignment were re- 
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jected, and the parents of said minor plaintiffs 
were duly notified of the action of the Board. 


10. Requests for hearings before the defendant 
Board on the denial of said applications for re- 
assignment were thereafter timely and properly 
filed on behalf of the said nine minor plaintiffs. 
The requests were granted and the parents of 
said minor ‘plaintiffs were duly notified of the 
date and place of the hearings. 


11. On July 6, 1960, hearings were conducted 
with respect to the applications of Samuel 
Maloy Mitchell, Charlie Jeffers, Alexander Jef- 
fers, Sylveen Jeffers, Nathan Brown, Lunsford 
Brown and Sheliah Brown. George Mitchell 
and wife, Ada Mitchell, adult plaintiffs and 
parents of Samuel Maloy Mitchell, and Jasper 
Brown and wife, Odessa Brown, adult plaintiffs 
and parents of Nathan Brown, Lunsford Brown 
and Sheliah Brown, were present at said hear- 
ings. Said plaintiffs were also represented by 
their counsel, C. O. Pearson, Esquire, who read 
a memorandum protesting the operation of a 
segregated school system in Caswell County. 


12. Neither Charlie Jeffers, Alexander Jeffers, 
nor Sylveen Jeffers, minor plaintiffs, nor either 
of their parents, John M. Jeffers and wife, Annie 
L. Jeffers, were present at said hearings, although 
they had been properly notified of the place and 
hour of the hearing. The only explanation of 
their absence was that given by Jasper Brown, 
who stated he had gone to see John M. Jeffers 
“for the purpose of his attending this meeting 
and that Mr. Jeffers had stated that he was too 
busy to attend the meeting.” 


13. Following the hearings, the defendant 
Board again rejected the application for reassign- 
ment filed on behalf of each of said minor plain- 
tiffs. The board minutes recite that this action 
was taken after making considerable study of 
the applications and requests for hearing, and 
after “further discussion of the talks” with those 
present. 


14. On July 15, 1960, the defendant Board 
held hearings in connection with the applications 
for reassignment filed on behalf of. Charlie 
Saunders, Jr. and Fred Saunders. Charlie H. 
Saunders, adult plaintiff and father of said minor 
plaintiffs, was present at the hearing. Said plain- 
tiffs were also represented at the hearing by 
their counsel, William A. Marsh, Jr., Esquire. 
Following the hearings, the application for re- 
assignment filed on behalf of each of said minor 
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plaintiffs was rejected. The board minutes recite 
that this action was taken after a further study 
of the information contained in the applications, 
and other available information. 


15. Caswell County Training School, a high 
school attended solely by Negro students, and 
Bartlett Yancey School, a high school attended 
solely by white students, are both located in the 
town of Yanceyville, and are about one and one- 
half blocks apart. Caswell County Training 
School is the only school in Caswell County 
accredited by the Southern Association of Col- 
leges and Secondary Schools. 


16. Nathan Brown, Lunsford Brown and She- 
liah Brown live about five and one-half miles 
from Yanceyville, and at the end of a dead-end 
country road. This country road is about two 
and one-half miles in length and all the school 
children residing on the road attend Caswell 
County Training School. A Caswell County 
Training School bus goes within four-tenths of a 
mile of the Brown home, but it is two and one- 
half miles from the Brown home to the nearest 
school bus serving the Bartlett Yancey School. 


17. New Dotmond Elementary School, an ele- 
mentary school in Caswell County attended 
solely by Negro students, is located about fout 
and two-tenths miles from the home of Charlie 
Saunders, Jr. and Fred Saunders. Murphy Ele- 
mentary School, an elementary school in Cas- 
well County attended solely by white students, 
is located about two and four-tenths miles from 
the home of Charlie Saunders, Jr. and Fred 
Saunders. The Saunders children ride a school 
bus which comes by their home to New Dot- 
mond Elementary School. Another school bus 
going to Murphy Elementary school also passes 
in front of their home. 


18. All of the nine minor plaintiffs still in- 
volved in this litigation travel to and from school 
by school buses provided by the defendant 
Board, and this would still be true had their 
applications for reassignment been granted. 


19. Samuel Maloy Mitchell was graduated 
from the Caswell County Training School in May 
1961, and is no longer eligible to attend the 


. public schools of Caswell County. Charlie Jef- 


fers has previously quit school and is no longer 
enrolled in any of the Caswell County public 
schools. 


20. The defendant Board has never put in 
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writing any definite criteria or standards by 
which to judge applications for change of pupil 
assignment. However, it was testified that the 
board members considered all pertinent informa- 
tion, such as the pupil’s individual record, ac- 
cumulated folder, residence, the reason assigned 
as to why a transfer was desired, and any other 
information that the board could obtain, in de- 
termining whether to approve or deny a re- 
quest for transfer. It was further testified that 
the same tests were applied to both Negro and 
white students seeking a transfer. 


DISCUSSION 


Although this litigation has been pending for 
almost five years, and many of the minor plain- 
tiffs are no longer attending the public schools 
of Caswell County, it should be noted that in 
the original complaint the plaintiffs completely 
ignored the North Carolina Assignmént and En- 
rollment of Pupils Act, and failed to allege that 
they had exhausted, or had even attempted to 
exhaust, their administrative remedies under that 
act. The original complaint is couched in almost 
the identical language as the complaint in Cov- 
ington v. Edwards, D.C.M.D.N.C. 1958, 165 
F.Supp. 957, affirmed 4 Cir., 1958, 264 F.2d 
780, certiorari denied 1959, 361 U.S. 840, 80 S.Ct. 
78, 4 L.Ed.2d 79, where it was held the com- 
plaint should be dismissed for failure to state 
a claim upon which relief could be granted. On 
February 10, 1958, the plaintiffs, recognizing 
their responsibility to comply with the provisions 
of the state law relating to the enrollment and 
assignment of pupils in public schools, sought 
and obtained leave to file a supplemental com- 
plaint alleging that with respect to the 1957-1958 
school year they had “exhausted all adminis- 
trative remedies, as required by the pupil assign- 
ment law.” Jeffers v. Whitley, D.C.M.D.N.C. 
1958, 165 F.Supp. 951, 954. It later developed 
that in attempting to exhaust their administrative 
remedies with respect to the 1957-1958 school 
year, none of the plaintiffs, either adult or minor, 
personally attended the board hearings which 
were held in connection with their reassignment 
applications. On October 19, 1959, the plain- 
tiffs moved for a stay of the proceedings for the 
purpose of allowing them to exhaust their ad- 
ministrative remedies in the manner prescribed 
in Holt v. Raleigh City Board of Education, D.C. 
E.D.N.C.1958, 164 F.Supp. 853, affirmed 4 Cir., 


1. Section 115-176 through Section 115-179 General 
Statutes of North Carolina. 
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1959, 265 F.2d 95, certiorari denied 1959, 361 
U.S. 818, 80 S.Ct. 59, 4 L.Ed.2d 63, and McKis- 
sick v. Durham City Board of Education, D.C. 
M.D.N.C.1959, 176 F.Supp.3. Pending a decision 
on this motion, it was agreed that the final dis- 
position of this case would be limited to an 
adjudication of the rights of those minor plain- 
tiffs who exhausted their administrative remedies 
with respect to the 1960-1961 school year. 


We are now concerned with the constitutional 
rights of Samuel Maloy Mitchell, Charlie Jeffers, 
Alexander Jeffers, Sylveen Jeffers, Nathan Brown, 
Lunsford Brown, Sheliah Brown, Charlie Saund- 
ers, Jr. and Fred Saunders. Since Samuel Maloy 
Mitchell was graduated from the Caswell County 
Training School earlier this year, and is no longer 
eligible to attend the public schools of Caswell 
County, an adjudication of his rights is no 
longer necessary. With respect to Charlie Jeffers, 
Alexander Jeffers and Sylveen Jeffers, it cannot 
be seriously contended that they have exhausted 
their administrative remedies under the state 
law relating to the enrollment and assignment of 
pupils. The plaintiffs recognized their responsi- 
bility to comply with these laws, and recognized 
that they would be delinquent if they failed to 
attend the board hearing in connection with their 
applications for reassignment, when they moved 
on October 19, 1959, for a stay of proceedings 
to allow them to exhaust their administrative 
remedies in the manner prescribed in the Holt 
and McKissick cases. These cases hold that stu- 
dents seeking reassignment are delinquent in 
failing to attend hearings before school boards, 
and that appearance by counsel is insufficient. 
The only logical conclusion to be drawn is that 
the parents of the Jeffers children no longer de- 
sired that their children be reassigned to another 
school. This is especially true since Jasper Brown, 
one of the other adult plaintiffs specifically re- 
quested John M. Jeffers to attend the board hear- 
ings and he declined to do so for the reason 
that he was “too busy” to attend the meeting. 
Additionally, Charlie Jeffers is no longer attend- 
ing the public schools of Caswell County. This 
leaves for consideration the Brown children, 
namely, Nathan Brown, Lunsford Brown, and 
Sheliah Brown, and the Saunders children, name- 
ly, Charlie Saunders, Jr. and Fred Saunders. 


These remaining plaintiffs have made an ad- 
judication of their rights most difficult by reason 
of the fact that the action has been maintained 
throughout as a class action, and the lack of 
pertinent data furnished in their applications. 
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In the original and two supplemental complaints, 
the plaintiffs pray that a three-judge court be 
convened pursuant to Title 28, Sections 2281 and 
2284, United States Code, for the purpose of 
declaring unconstitutional and restraining the 
enforcement of certain provisions of the consti- 
tution and statutes of North Carolina which re- 
quire or permit racial segregation in the public 
schools, and that the defendants be required to 
promptly present a plan of desegregation which 
will expeditiously desegregate the public schools 
of Caswell County. There is no prayer that the 
individual rights of the plaintiff be adjudicated, 
except as those rights are common to all other 
citizens of Caswell County similarly situated. 
While the Brown children applied for a transfer 
to the Bartlett Yancey School, they gave no 
relative distances between their home and this 
school and the school to which assigned, school 
bus routings, or any other pertinent information. 
The only reason they gave for requesting a trans- 
fer was to be in an integrated school system. The 
Saunders children did not designate any school 
to which transfer was desired, the relative dis- 
tances of any of the schools from their home, 
availability of bus facilities, or other pertinent 
data, but simply stated they desired to transfer 
to a school “nearest their home, based upon a 
non-segregated system without regard to race or 
color.” The plaintiffs do not now propose any 
findings or conclusions with respect to any par- 
ticular school which the minor plaintiffs desire 
to attend, but rather propose that the court, by 
virtue of the action taken on the applications of 
these minor plaintiffs, and the fact that the de- 
fendant Board is still operating a segregated 
school system require defendants to promptly 
present a plan of desegregation which will ex- 
peditiously desegregate the schools of Caswell 
County. 


There has been a total failure on the part of 
the plaintiffs to demonstrate the necessity for 
convening a three-judge court. The defendants 
concede that any provisions of the constitution 
or statutes of North Carolina requiring the segre- 
gation of pupils in public schools are invalid, 
and deny that any applications for reassignment 
have been considered on the basis of race. To 
convene a three-judge court could only result 
in a restatement of legal principles that have 
been stated time and again. Covington v. Mont- 
gomery County School Board, D.C.M.D.N.C. 
1956, 139 F.Supp. 161; Jeffers v. Whitley, D.C. 
M.D.N.C.1958, 165 F.Supp. 951; Constantian v. 
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Anson County, 1956, 244 N.C. 221, 93 S.E.2d 
163; McKissick v. Durham City Board of Edu- 
cation, D.C.M.D.N.C.1959, 176 F.Supp.3. It has 
also been repeatedly held that injunctive relief 
in suits of this type will be granted only after 
the exhaustion of administrative remedies, and 
that rights must be asserted as individuals, not 
as a class or group. Carson v. Board of Educa- 
tion of McDowell County, 4 Cir., 1955, 227 F.2d 
789; Carson v. Warlick, 4 Cir., 1956, 238 F.2d 
724, certiorari denied 1957, 353 U.S. 910, 77 
S.Ct. 665, 1 L.Ed.2d 664; Covington v. Ed- 
wards, D.C.M.D.N.C.1958, 165 F.Supp. 957, af- 
firmed 4 Cir., 1959, 264 F.2d 780, certiorari 
denied 1959, 361 U.S. 840, 80 S.Ct. 78, 4 L.Ed.2d 
79; Holt v. Raleigh City Board of Education, 
D.C.E.D.N.C.1958, 164 F.Supp. 853, affirmed 4 
Cir., 1959, 265 F.2d 95, certiorari denied 1959, 
361 U.S. 818, 80 S.Ct. 59, 4 L.Ed.2d 63, and 
McKissick v. Durham City Board of Education, 
D.C.M.D.N.C.1959, 176 F.Supp. 3. Notwith- 
standing the plain holdings of these cases, the 
plaintiffs still chose to prosecute this action as 
a class action and insist on the convening of a 
three-judge court. Their position becomes ir- 
reconcilable when one reads the Holt and Mc- 
Kissick cases, the decisions the plaintiffs wanted 
to comply with when they moved for a stay of 
proceedings, and then examines the original and 
supplemental complaints filed in this action and 
the applications filed on behalf of the minor 
plaintiffs in 1960. Plaintiffs’ argument that they 
are entitled to an order desegregating all the 
public schools of Caswell County since the de- 
fendant Board has taken no steps to put an end 
to enforced segregation, rather than being re- 
quired to pursue their rights as individuals, is 
completely and effectively answered in Coving- 
ton v. Edwards, 4 Cir., 1959, 264 F.2d 780, 783, 
certiorari denied 1959, 361 U.S. 840, 80 S.Ct. 78, 
4 L.Ed.2d 79, as follows: 


“We are advertent to the circumstances 
upon which the plaintiffs rest their case, 
namely, that the County Board has taken 
no steps to put an end to the planned 
segregation of the pupils in the public 
schools of the county but, on the contrary, 
in 1955 and subsequent years, resolved 
that the practice of enrollment and as- 
signment of pupils for the ensuing year 
should be similar to those in use in the 
current year. If there were no remedy 
for such inaction the federal court might 
well make use of its injunctive power to 
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enjoin the violation of the constitutional 
rights of the plaintiffs but, as we have seen, 
the State statutes give to the parents of any 
child dissatisfied with the school to which 
he is assigned the right to make applica- 
tion for a transfer and the right to be heard 
on the question by the Board. If after the 
hearing and final decision he is not satisfied, 
and can show that he has been discriminated 
against because of his race, he may then 
apply to the federal court for relief. In the 
pending case, however, that course was not 
taken, although it was clearly outlined in 
our two prior decisions, and the decision of 
the District Court in dismissing the case was 
therefore correct.” 


It is manifest that the plaintiffs have chosen 
to ignore the many decisions upholding the con- 
stitutionality of the North Carolina pupil assign- 
ment law, hoping that they will be successful, 
in either this or the appellate courts, in getting 
the law stricken from the statute books. Just as 
the defendant Board is bound by the decision of 
the Supreme Court in Brown v. Board of Edu- 
cation, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, 
so are the plaintiffs bound by the court decisions 
prescribing procedures to be followed in cases 
of this type before applying to the courts for 
injunctive relief. A court of equity requires good 
faith on the part of all litigants, and plaintiffs 
in cases of this type are no exception. 

The constitutional rights of citizens should be 
adjudicated as quickly as possible. Delay can 
often result in a denial of rights. This case is a 
typical example of the great delay that can result 
from the failure of plaintiffs to perform the 
simple duties imposed upon them by state law 
before applying to the courts for relief, and by 
failing to seek an adjudication of their rights as 
individuals. The difficult position of the court is 
that if the plaintiffs are permitted to completely 
ignore the decisions they dislike, statutes and 
procedures which have received judicial ap- 
proval will be slowly whittled away and ren- 
dered completely meaningless. 

What has been said is not to be construed as 
condoning dilatory tactics or evasions on the part 
of school boards which result in a perpetuation 
of enforced segregation in public schools. The 
record in this case strongly indicates that some 
of the minor plaintiffs, particularly the Saunders 
children, were denied reassignment solely on the 
basis of their race. The court would not hesi- 
tate to declare their right to attend the school 
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of their choice without regard to their race if 
they had first made a good faith effort to gain 
admission to a particular school, and had sought 
a declaration of their constitutional rights rather 
than the constitutional rights of the class of per- 
sons they represent. New Dotmond Elementary 
School, the all-Negro school to which the Saund- 
ers children were assigned, is almost twice as 
far from their home as the Murphy Elementary 
School. School buses serving both schools go 
by their front door. The principal reasons given 
for denying their request for transfer were that 
other children living in the home had not sought 
a transfer to another school, that New Dotmond 
Elementary School was much larger than Mur- 
phy Elementary School, and that transfer was 
sought solely because of race. It should be borne 
in mind, however, that the Saunders children did 
not seek admission to the Murphy Elementary 
School. While the record indicates that Murphy 
Elementary School is the school nearest their 
home, the court is hesitant to declare their right 
to attend Murphy Elementary School when they 
did not see fit to designate this school as the one 
which they desired to attend and as the one 
nearest their home. Had they applied for a trans- 
fer to the Murphy Elementary School, and had 
sought a protection of their rights as individuals, 
it is reasonably clear that their applications 
should have been granted. The fact that all the 
public schools of Caswell County are still com- 
pletely segregated is an indication that transfers 
are being denied on the basis of race, and this 
is a factor properly to be considered when ulti- 
mately passing upon the applications of the 
minor plaintiffs. 

The record is less clear with respect to the 
Brown children. The Caswell County Training 
School bus passes within four-tenths of a mile 
of their home. They would have to walk two 
and one-half miles to reach the Bartlett Yancey 
School bus. It is not feasible for both buses to 
travel over this two and one-half mile dirt road 
which deadends at the Brown home. There are 
no other children living on this road who attend, 
or who have applied for admission to, the Bart- 
lett Yancey School. It is true that buses serving 
both schools go within a block and a half of each 
other in the town of Yanceyville, but for buses 
to carry children to both schools would create 
serious administrative problems. Since both 
schools are approximately the same distance from 
the Brown home, distance as a factor is elimi- 
nated. Additionally, the only reason given by 
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the Brown children as to why a transfer was 
desired was to permit them to “transfer to an 
integrated school system, regardless of race, 
creed or color.” Pupils have no inherent right to 
be transferred simply because of their race. They 
do have the right to have their applications con- 
sidered without regard to race or color. As had 
been repeatedly stated, the Constitution of the 
United States, and nothing said in the Brown 
decision, requires an intermingling of the races, 
or gives to a child the right to attend a school of 
his choice solely because of his race. The simple 
requirement is that no child shall be denied 
admission to a school of his choice on the basis 
of race or color. In other words, the constitution 
does not require integration, it merely forbids 
discrimination. Briggs v. Elliott, D.C.E.D.S.C. 
1955, 132 F.Supp. 776; Thompson v. County 
School Board of Arlington County, D.C.E.D.Va. 
1956, 144 F.Supp. 239. Upon reflection, it is per- 
fectly clear that if school children were permit- 
ted to go to schools of their choice, without re- 
gard to attendance areas, distances, school bus 
routings, and other pertinent factors, some of 
the schools would be crowded beyond their 
capacity and some would be practically vacant. 
The burden is upon plaintiffs seeking a transfer 
to establish by a preponderance of the evidence 
that they were denied a constitutional right be- 
cause of their race. 

If the remaining minor plaintiffs, that is the 
Brown and Saunders children, actually desire a 
transfer to another school for the 1961-1962 
school year, and will file applications for such 
transfer, setting out the schools they desire to at- 
tend, and demonstrate that they would be en- 
titled to attend such schools if they were white 
children, the court will advance the case on the 
docket and see that their rights are fully adjudi- 
cated and determined in advance of the new 
school term. Amendment to the prayer for relief 
in the supplemental complaint filed on July 27, 
1960, seeking an adjudication of the individual 
rights of the plaintiffs, will also be necessary. 


CONCLUSIONS OF LAW 


1. The court has jurisdiction of the parties 
and the subject matter. 


2. Samuel Maloy Mitchell is no longer eligible 
to attend the public schools of Caswell County, 
and an adjudication of his rights is unnecessary. 


3. Charlie Jeffers, Alexander Jeffers, and Syl- 
veen Jeffers have neither exhausted their ad- 
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ministrative remedies nor sought an adjudication 
of their individual rights to attend a school of 
their choice without regard to race, and are, 
therefore, entitled to no relief. 


4, Nathan Brown, Lunsford Brown, Sheliah 
Brown, Charlie Saunders, Jr. and Fred Saunders, 
while having technically exhausted their ad- 
ministrative remedies by filing applications for 
transfer to other schools and attending school 
board hearings, have not sought adjudication of 
their individual rights, and have failed to sus- 
tain their burden of showing by a preponderance 
of the evidence that they had been denied ad- 
mission to any particular school because of race 
or color. 

In view of the fact that the Brown and Saund- 
ers children have technically exhausted their 
administrative remedies by filing applications for 
transfer and attending school board hearings, 
and the fact that the Saunders children have 
established that there is an elementary school 
much nearer their home than the school to which 
assigned, the court will defer the entry of a judg- 
ment for a period of ten days to give these plain- 
tiffs an opportunity to file a written motion 
requesting that the case remain on the docket 
for the purpose of giving them an opportunity to 
request an adjudication of their individual rights 
to attend the school of their choice without re- 
gard to race or color, and the right to file new 
applications setting forth the schools to which 
transfers are desired and the reasons as to why 
the transfers should be granted. In the event 
such motion is filed, same shall be accompanied 
by an amendment to the supplemental complaint 
filed on July 27, 1960, seeking an adjudication of 
the individual rights of the plaintiffs. At the 
time the motion is filed, said plaintiffs shall 
further file with the defendant Board applica- 
tions for reassignment to particular schools, set- 
ting forth the reason why the transfers are 
desired and should be granted. The defendant 
Board shall give individual consideration to the 
applications within 10 days after same are filed, 
and make a report to the court immediately 
thereafter with respect to the action taken on 
each of the applications. If any applications are 
denied, the reasons therefor shall be included in 
the report. A copy of the report shall be fur- 


.nished each of the minor plaintiffs and their 


counsel at time it is filed with the court. If a 
court hearing is desired with respect to any ap- 
plications denied, and a request for a hearing is 
filed with the court within five days after receipt 
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of notice of the action taken by the defendant _ plaintiffs, same shall be furnished within two 
Board, a prompt hearing will be afforded. If days after receipt of a written request therefor. 
additional information is desired of any of the 
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Woodrow W. HOOD, et al. v. BOARD OF TRUSTEES OF SUMTER COUNTY SCHOOL DIS- 
TRICT NO. 2, SUMTER COUNTY, SOUTH CAROLINA, et al. 


United States Court of Appeals, Fourth Circuit, October 17, 1961, 295 F.2d 617. 


SUMMARY: A group of elementary school children residing in Sumter County, South Caro- 
lina, calling themselves ““Turks” (on the basis of claimed ancestry of Turkish soldiers who 
fought in the American Revolution) and members of the Caucasian race, instituted an action 
in federal district court in 1953 seeking an injunction to prevent racial discrimination result- 
ing in their being required to attend a segregated primary school for Turks only. Following 
a long course of litigation, in 1960 the Court of Appeals for the Fourth Circuit remanded 
the case to the district court for such further proceedings as might be appropriate in the light 
of plaintiffs’ further pursuit of their administrative remedies. 6 Race Rel. L. Rep. 104 (1961). 
Defendants moved to dismiss because the issue had become moot. The district court deter- 
mined that the school to which plaintiffs objected was to be closed at the end of the 1960-61 
school year, that the “Turk” children had been assigned to other county schools, and that the 
parents of the affected children had been notified of such action. Plaintiffs therefore having 
successfully pursued their administrative remedy, the court held that there was now no con- 
troversy between the parties, and the court’s jurisdiction had ended. The case was accordingly 
ordered struck from the calendar. 6 Race Rel. L. Rep. 424 (1961). 


Plaintiffs appealed, and the court of appeals reversed, substituting a judgment which de- 
celared that plaintiffs were entitled to admission to the county schools without racial discrimina- 
tion, but that the injunction sought be refused and that no further action was required by the 
district court. 


Before SOBELOFF, Chief Judge, and SOPER and BOREMAN, Circuit judges. 





DECREE 


WHEREAS, it appears from the record in this 
case that the plaintiffs, who reside in Sumter 
County, South Carolina and call themselves 
Turks and members of the Caucasian race, com- 
plain that in the past children of their race, be- 
ing of darker color, have not been admitted to 
the public schools of the county in equality with 
the white children residing in the county and 
have been required to attend a separate school, 
and this custom has led to lengthy litigation in 
the District Court in order to establish equal 
rights for the children of this race to attend the 
public schools of the county; and 


WHEREAS, in the pending case the plaintiffs 
brought suit (1) to secure the admission of their 
minor children to the Hillcrest School or Shaw 
Heights School in Sumter County, and (2) to 
secure a declaratory judgment that the custom 
of refusing admission to children of their race 
to the white public schools of the county on the 
basis of race or color was unconstitutional and 
violative of the Fourteenth Amendment of the 
Constitution of the United States, and (3) to 
secure an injunction restraining the defendants, 
the Board of Trustees of Sumter County District 
No. 2 from denying to the children of the race 
admission to the white public schools of the 
county in the areas in which they reside; and 
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WHEREAS, it appears that the children of the 
plaintiffs, prior to the judgment of the District 
Court in this case, were admitted to the Shaw 
Heights School and that the Judge of the Dis- 
trict Court, being of the opinion that the con- 
troversy had been settled, struck the case from 
the calendar of the court without prejudice to 
the right of any party that might arise in the 
future; and 


WHEREAS, we were assured in the argument 
of the appeal by the attorney for the Board of 
Trustees that they intend to recognize the con- 
stitutional rights of the members of the race in 
the future. 


IT IS, THEREFORE, ORDERED, AD- 
JUDGED AND DECREED that the judgment 
of the District Court be reversed and that in 
place thereof the judgment and decree of the 
District Court shall be as follows: 
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IT IS, THEREFORE, ADJUDGED AND DE- 
CREED (1) that in view of the admission of 
the children of the plaintiffs to the Shaw Heights 
School, the relief prayed for with regard to them 
has been granted and no further action on their 
behalf is required by the District Court; (2) 
that the children of the race known as Turks 
are entitled to admission to the public schools 
of Sumter County, South Carolina on an equal 
basis with all children of the county and without 
discrimination as to race or color; (3) that the 
prayer for the injunction be refused; and (4) 
that the case be reinstated on the docket of the 
District Court and that this decree be filed as 
the decree of said court. 

It is further ordered that the Clerk of this 
Court shall forthwith transmit as the mandate 
of this Court a certified copy of this decree to 
th United States District Court for the Eastern 
District of South Carolina. 
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James Jonathan MAPP, et al. v. BOARD OF EDUCATION OF THE CITY OF CHATTANOOGA. 
United States Court of Appeals, Sixth Circuit, November 13, 1961, 295 F.2d 617. 


SUMMARY: Negro school children in Chattanooga, Tennessee, brought an action in federal 
district court against the city board of education seeking an order to desegregate the city’s 
schools. The court granted the plaintiff’s motion for summary judgment and ordered the 
board to submit a desegregation plan, holding the Tennessee Pupil Assignment Act [2 
Race Rel. L. Rep. 215 (1957)] inapplicable because the city was not operating under it, and 
refusing defendants’ request for a delay to allow time to gain acceptance of a desegregation 
plan. The board filed a notice of appeal, but the court refused to suspend its order pend- 
ing appeal. 5 Race Rel. L. Rep. 1035 (1960). The board thereupon submitted a plan, pro- 
viding for a grade-a-year desegregation of certain selected schools, which was tentatively re- 
jected by the district court. The board was directed to submit an alternate plan. 6 Race Rel. 
L. Rep. 107 (1961). 


On appeal, the Court of Appeals for the Sixth Circuit affirmed both decisions of the dis- 
trict court, agreeing that there was no ground for delay in submitting a plan, and that the 
district court’s tentative rejection of the submitted plan was within the discretion of the judge 
and there had been no abuse of discretion. 


Before MILLER, Chief Judge, WEICK and O’SULLIVAN, Circuit Judges. 
PER CURIAM. racial desegregation of the public schools in 
Chattanooga, Tennessee. 

In the first appeal, No. 14,444, it is contended 
that the District Court erred in granting plantiff’s 


These two appeals are from orders of the Dis- 
trict Court entered in a proceeding to compel 
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motion for summary judgment and in ordering 
the Board of Education to file a plan for de- 
segregation of the schools. The Board did file 
a plan in compliance with the order of the Court. 

In the second appeal, No. 14,517, complaint 
is made about the order of the District Court 
which tentatively rejected as insufficient the plan 
for desegregation filed by the Board of Educa- 
tion and required the Board to file an alternate 
plan. The Court reserved the right of the Board 
to a reconsideration of the first plan as it is or 
as amended. The Board complied with the 
Court’s order and filed an alternate plan which 
is not involved in these appeals. 

There was no genuine dispute over the facts in 
the first appeal. Admissions were made in the 
answers filed by the defendants to the complaint 
and also in depositions taken of the Superintend- 
ent of Schools and the members of the Board 
of Education. It was not controverted that the 
Board has pursued a policy of operating a 
biracial school system; that the system was estab- 
lished almost a century ago and has been con- 
tinued by the members of the present Board. 
Although more than five years have elapsed 
since the Supreme Court held racial segregation 
in the public schools to be a violation of con- 
stitutional rights? no plan for desegregation had 
been adopted by the Board until ordered by the 
Court. 


The Board contends that after the second 
Brown decision it publicly announced its policy 
of compliance with the decision and engaged in 
extensive educational activities to elucidate said 
policy to the people of the community in order 
to bring about public acceptance of desegrega- 
tion. It claims that these activities constituted 
the first step in its plan of implementation of said 
policy. It asserts that it had not adopted any 
plan for desegregation because the people in the 
community were not ready for it and would not 
accept it. 

The District Court, in a memorandum opinion, 
gave careful consideration to these contentions. 
The Court held that the activities of the Board 
were not a sufficient start toward compliance 
with the decisions of the Supreme Court in the 
two Brown cases and in Cooper v. Aaron, 358 
U. S. 1; that the reasons advanced by the Board 
did not constitute any defense to the action and 
were not ground for further delay. 


1. Brown v. Board of Education, 847 U. S. 488 
Son (Lae on v. Board of Education, 849 U. S. 
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In our opinion, the District Court correctly 
applied the decisions of the Supreme Court and 
was fully justified in granting summary judg- 
ment. 

In appeal No. 14,517, the District Court ruled 
that the first plan “on its face, is not a minimum 
or reasonable start to desegregate the school sys- 
tem of Chattanooga with all deliberate speed” 
as required by the decisions of the Supreme 
Court and tentatively rejected it. 

Under this plan, the first step was the Board's 
educational activities which the District Court 
held ‘was not a sufficient start. We are affirming 
this decision in No. 14,444. Additional steps in 
the plan provided that desegregation was not to 
begin until 1962-1963 school year and then only 
with respect to grades one, two and three of 
“selected schools.” The fourth grade of the selec- 
ted schools would be desegregated in September 
1963, fifth grade in September 1964 and so on 
until each grade in the selected schools is de- 
segregated. The plan did not disclose the num- 
ber of schools to be selected for desegregation or 
the reasons for the selection. It provided for de- 
segregation in other schools after the 1962-1963 
school year according to plans to be submitted 
by the Board and approved by the District 
Court, but was silent on the manner or time of 
selection and was elso indefinite as to other 
special programs for desegregation mentioned 
therein. 

The plan further provided for the establish- 
ment of single school zones based upon location 
and size of school buildings and school popula- 
tion without regard to race and that in the 
transition from the existing zones to single zones 
children may continue to attend the schools to 
which they were assigned under existing Board 
policy. This meant that the children could re- 
main where they were. until all grades have been 
desegregated in all the schools. The plan was 
indefinite as to when desegregation would take 
place in all of the schools. 

The plan gave parents an election to have their 
children remain in segregated schools or attend 
a desegregated school by giving written notice to 
the Board before a certain date. 

It further provided for the transfer of stu- 
dents in desegregated schools upon showing 
good cause and one reason regarded as good 
cause is “(a) When a student would otherwise 
be required to attend a school where the ma- 
jority of students in that school or in his class 
are of a different race.” 
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In our opinion, the order of the District Court discretion. of the Judge to make and we do not 
tentatively rejecting the first plan and requiring _find that there has been any abuse of discretion. 
the filing of an alternate one was within the The judgment in each case is affirmed. 
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Public Schools—Tennessee (Lebanon) 


Clifford Theodore SLOAN, et al. v. TENTH SCHOOL DISTRICT OF WILSON COUNTY, TEN- 
NESSEE, et al. 


United States District Court, Middle District, Tennessee, Nashville Division, November 22, 1961, Civil 
Action No. 3107, F.Supp. 


SUMMARY: Negro school children brought an action in federal district court seeking an order 
for the immediate desegregation of the Lebanon, Tennessee, schools and an injunction to re- 
strain school district officials from refusing to admit plaintiffs to named elementary and high 
schools. The court granted a preliminary injunction as to the three elementary school pupils, 
but held in abeyance the applications of the high school pupils. The boards in control of the 
districts involved were allowed thirty days to submit plans for desegregating the school sys- 
tems. 6 Race Rel. L. Rep. 744 (1961). 

The board proposed the state Pupil Placement or Assignment Law as the plan to be used. 
The court disapproved the board’s suggestion, holding that the law is “not a plan for desegre- 
gation nor is desegregation a part of its subject matter or purpose.” Though the board’s adop- 
tion of the law as a plan was found to mean that the policy and practice of segregation would be 
immediately abolished in the schools, the court ruled that this would not constitute a “prompt 
and reasonable start” toward desegregation, but rather would “‘cause an unreasonable delay in 
effectuating the principle of the Brown cases.” Since defendants were found not to have re- 
quested nor shown interest in a grade-a-year plan, the court enjoined the boards from main- 
taining racial segregation as a policy in operating their schools, and ordered the rezoning of 
the schools “on a basis other than race” and the reassignment of all students on the basis of 
such zoning, by January 2, 1962. The applications of individual plaintiffs were denied, but 
with leave to apply to the court for relief if the rezoning did not make adequate provision for 
them. 








MILLER, District Judge ants, County Board of Education of Wilson 
County, Tennessee, et al, and the defendants, 
ORDER Sixteenth School District of Wilson County, 

Tennessee, et al, respectively, the motion to dis- 


This cause came on to be further heard the miss filed by the defendants, Sixteenth School 





23rd day of October 1961, before the Honorable 
William E. Miller, District Judge, sitting without 
intervention of a jury, on the pleadings and ex- 
hibits, amended and supplemental pleadings, and 
amendment to pleadings filed in the case by the 
parties, the motions filed by plaintiffs for injunc- 
tive relief, the order heretofore entered by the 
Court upon a pre-trial conference held on 11 
September 1961, the plans for desegregation 
filed by the defendants, Tenth School District 
of Wilson County, Tennessee, et al, the defend- 


District of Wilson County, Tennessee, et al, the 
objections filed by the plaintiffs to the respective 
plans filed by said defendants, the renewed 
application of the named plaintiffs, Verta Wynn, 
Jo Ann Brooks, Fred Horace Brooks and Wilma 
Roberta Cartwright, for preliminary injunctive 
relief requiring their immediate admission to 
the Lebanon High School, statements and argu- 
ment of counsel for all the parties, and the 
entire record; from all of which the Court finds 
and holds as follows: 
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(a) The implementation of the governing 
principle in the case of Brown v. Board of Edu- 
cation, (1954) 347 U.S. 483, (1955) 349 US. 
294, the applicable law in this case, should be 
determined case by case in the light of existing 
problems in particular areas, communities and 
localities; and the Court must approach the is- 
sue in this case on a realistic basis by applying 
a remedy which will recognize the personal 
rights of the individual plaintiffs involved herein, 
and at the same time not disrupt the school 
system or interfere with its harmonious or effi- 
cient operation. 


(b) The defendants, by the order heretofore 
entered upon the pre-trial conference, were al- 
lowed time by the Court to formulate and 
suggest to the Court ways and means to carry 
out the said ruling of the Supreme Court with 
respect to Wilson County. They had the option 
of submitting a plan which would contemplate 
desegregation on a gradual basis, such as the 
Nashville Plan, or on the basis of immediate 
desegregation in all grades. 


(c) The defendants, after consideration and 
study of the problem, have proposed that the 
Pupil Placement or Assignment Law of Tennes- 
see (Tennessee Code Annotated, Sections 49- 
1741 through 49-1763), be adopted by the Court, 
with certain exceptions and modifications, as 
the plan to be placed in effect in Wilson County; 
and statements of defendants in open court 
through their attorneys, indicate to the Court 
that they intended this plan to mean that segre- 
gation would be immediately abolished as a 
policy, principle or practice in all grades of the 
three school systems which they respectively 
operate in Wilson County, Tennessee. Defend- 
ants do not ask for further time, and from the 
statements of their attorneys in open court it 
appears that they have no interest in a plan 
similar to that approved for the Nashville schools 
under which desegregation is being accom- 


plished on a gradual basis. 


(d) The Court cannot approve the Tennessee 
Pupil Placement Law as a plan for accomplish- 
ing desegregation of the schools. This law, as 
shown on its face, is not a plan for desegregation 
nor is desegregation a part of its subject matter 
or purpose. As the Court understands it, its 
real purpose is to codify the law as it already 
existed, with the addition of certain procedural 
regulations; that is, to vest in the school authori- 
ties the right to transfer and assign sudents 


based upon specified factors applying to the 
individual students as well as to the school sys- 
tem as a whole under an elaborate and complex 
procedure set forth in the statute. The Pupil 
Placement Law provides a procedure by which 
such power of assignment and transfer may be 
exercised and applied in given situations. 


(e) The Pupil Placement Law at best provides 
a most cumbersome and time-consuming proce- 
dure to accomplish transfers of students; and it 
has not been shown by the defendants how it 
would or could accomplish desegregation in Wil- 
son County in the foreseeable future. It is not, 
in the Court’s opinion, a “prompt and reasonable 
start” toward desegregation. On the contrary, it 
would cause an unreasonable delay in effectuat- 
ing the principle of the Brown cases. 


(f) In view of the fact that defendants have 
not requested a gradual plan, and in view of 
the fact that they have failed to offer a fair, 


reasonable, or workable plan of desegregation, 


or to make a prompt and reasonable start toward 
accomplishing such purpose, as fully shown from 
statements made by defendants’ attorneys in 
open court, and as shown on the face of the 
plans presented by defendants, the Court is of 
the opinion that an injunction should issue re- 
straining segregation as a policy, practice or 
principle in the operation of the schools or school 
system in Wilson County, as hereinafter pro- 


vided. 


It is therefore ORDERED, ADJUDGED AND 
DECREED, as follows: 


1. The motion to dismiss filed by the defend- 
ant, Sixteenth School District, is denied. 


2. The Tennessee Pupil Placement or Pupil 
Assignment Law (Tennessee Code Annotated, 
Sections 49-1741 through 49-1763) is not and 
does not purport to be a plan for desegregation 
of schools, and the three plans filed in this cause 
by the respective defendants, adopting the Ten- 
nessee Pupil Placement or Assignment Law, with 
certain exceptions and modifications, as the plan 
for desegregation of the respective school sys- 
tems which defendants operate in Wilson County, 
Tennessee, are disapproved by the Court. 


3. The defendant, Tenth School District of 
Wilson County, Tennessee, its Board of Directors 
or Commissioners, the defendants, Charles How- 
ard Baird, Samuel E. Cook and Leon Jennings, 
and its Superintendent, the defendant, Roy 
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Dowdy, the defendant, Sixteenth School District 
of Wilson County, Tennessee, its Board of Edu- 
cation, the defendants, J. B. Givan, Claude Rob- 
erts and Johnie Durham, and its Superintendent, 
the defendant, J. H. Chumbley, the defendant, 
County Board of Education of Wilson County, 
Tennessee, and its Board Members, the defend- 
ants, Sam S. Bone, Henry Oldfield, Denver 
Bates, John Bentley, Kenneth Hackney, Lacey 
Simpson, Mrs. Dean Thompson, and its Super- 
intendent, the defendant, E. W. Cotten, together 
with their successors, servants, employees, agents 
and attorneys, are hereby permanently restrained 
and enjoined from pursuing, maintaining or en- 
forcing racial segregation as a policy, practice, or 
principle in the operation of any of the schools 
or school systems in Wilson County, Tennessee, 
including the schools operated by the Tenth and 
the Sixteenth School Districts of said County and 
the schools operated by the County itself, with 
the single exception, however, that the question 
as to assignment of teachers and other school 
sustaining and operating personnel is expressly 
reserved at this time until the law is clarified 
on this point by the appellate courts in other 
cases now pending. 


4, This injunction prohibiting racial segrega- 
tion in the operation of the schools or school 
systems in Wilson County, applies to all ques- 
tions of zoning, assignments and transfers of 
students, to retransfers or reassignments of stu- 
dents, to transportation of students, and to all 
phases, aspects and facets of the said school 
systems, and each of them, other than the ques- 
tion of the assignment of teaching and other staff 
and operating personnel which is reserved. 


5. It is a part of this injunction that the 
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defendant school authorities named above will 
rezone the schools within their respective juris- 
dictions, that is, the respective school systems 
of the Tenth and Sixteenth School Districts of 
Wilson County, Tennessee, and of Wilson 
County, Tennessee itself, on a basis other than 
race, with race being excluded as a factor in 
such rezoning; and on the basis of such rezoning, 
by January 2nd, 1962, all students and pupils in 
said respective school system will be reassigned. 
All students will be notified of said nonracial re- 
zoning and reassignment. 


6. This injunction is without prejudice to the 
right of any student to make application for a 
transfer to another school of his or her choice, 
and will be without prejudice to the rights of 
any student and of the defendants, or any of 
them, or any of the appropriate school authori- 
ties, under the terms and provisions of the School 
Placement Law of Tennessee or any other applic- 
able law. 


7. The applications of the individual plain- 
tiffs, Verta Wynn, Jo Ann Brooks, Fred Horace 
Brooks and Wilma Roberta Cartwright for in- 
junctive relief requiring their immediate admis- 
sion to Lebanon High School are denied at this 
time; but if adequate provision is not made for 
these individuals by the rezoning and reassign- 
ment on January 2nd, 1962 as provided herein- 
above, they are given leave to apply to this 
Court for an appropriate order at that time, 
bearing in mind the above indication by the 
Court that the injunction is without prejudice 
to the rights of these parties or of the defendants 
under the Pupil Placement Law of Tennessee. 


8. The jurisdiction of this case is retained, and 
either party has leave to apply to the Court. 
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Sylvia Dumas VICK, etc., et al. v. BOARD OF EDUCATION OF OBION COUNTY, etc., et 


United States District Court, Western District, Tennessee, Eastern Division, December 15, 1961, 


No. 1259,___F Supp. 





SUMMARY: Negro students in Obion County, Tennessee, brought an action seeking to 
enjoin the continuation of racial segregation in the county’s schools, and seeking assignment 
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of teachers on a non-racial basis. Subsequently, the board proposed a grade-a-year desegre- 
gation plan. The court rejected this plan because the curriculum in the Negro schools was 
not as good as that offered in the white schools, and because the school board had made 
only minimal efforts to implement the Supreme Court’s decision before the present suit 
was instituted. The court therefore ordered the board to submit by April 1, 1962, a plan for 
the abolition of segregated schooling in all grades by the fall of 1962, holding that defendants 
were entitled to that much delay to solve administrative problems. Defendant’s motion to 
strike the portion of the complaint seeking assignment of teachers on a non-racial basis was 
taken under advisement. On the assumption that integration would be instituted in the fall of 
1962, plaintiffs’ application for an injunction to force immediate admission of individ- 
ual plaintiffs to named schools was denied, because of the problems involved in transferring 
students in the middle of the year. Excerpts from the trial transcript are printed below. 





BROWN, District Judge. 


The Court: In this case, the facts are pretty 
clear and not much in dispute. The witnesses 
who have testified for the Defendants have been 
very frank and I think fair and objective in stat- 
ing the facts and, of -course, as I say, the law 
is pretty clear. As I indicated at the outset, the 
Answer admits that they are carrying on a segre- 
gated school system in Obion County, Tennessee, 
and admits that it is unconstitutional, and they 
propose a year by year, step by step plan of 
desegregation, and as I also indicated, under the 
applicable law the burden is on the defendants 
to show by the greater weight and preponder- 
ance of the evidence that they are entitled to 
any amount of time that they ask for, because 
you are in a situation where admittedly you are 
depriving complainants of their constitutional 
rights, and it must be shown if you delay the 
implementation of those rights that you have a 
valid reason to do so. 


Now, the proof in this case is uncontradicted 
that we are dealing with a situation in which the 
white children of school age in Obion County 
under the Obion County School System out- 
number the negro children vf that age at the 
rate of ten to one, which was somewhat surpris- 
ing to the Court. I didn’t know there were any 
counties in West Tennessee in which the ratio 
was anything like that one-sided. So you have 
that factor to start with, which certainly is an 
important factor. 

In addition to that, you have the fact of the 
experience that actually occurred just across the 
line in Fulton, Kentucky, where the proof shows 
several years ago they desegregated the high 
school and had no trouble as far as anybody 
knows. Of course, the Supreme Court has held 
that local intransigency is not a defense, and the 
Court, by stating this, does not mean to indicate 


that the Court thinks it should be a defense, but 
I think that the fact that they have had this 
good experience without any public difficulty so 
close by is a factor to be considered, whether 
you consider it under the administrative heading 
or not. Then you have the fact that while there 
apparently has been some efforts to make the 
school systems, although separate, more equal, 
the facilities furnished to the negro children are 
not yet equal, primarily in terms of curriculum. 
The proof isn’t too clear; at least, I don’t get too 
clear a picture as to whether or not the physical 
plants are equal. I rather gather that they are 
not, but certainly the proof is clear that the 
curricula are not equal, the opportunities offered 
in terms of curricula are not equal. 

While equality of tangible factors has likewise 
been held not a defense to a case like this, it has 
been considered as one of the factors to be 
looked into to determine what amount of time 
the School Board should have, if it asked for 
time, and if the tangible factors aren’t equal, 
of course, that militates against the amount of 
time the School Board should be given in bring- 
ing about abolition of discrimination. 


Now, another factor we should look to is what 
efforts have been made on their own to imple- 
ment the Supreme Court’s decision, and while 
I don’t mean this by way of criticism of the 
School Board or Mr. Heathcock, their counsel, 
I think I will have to agree with the complain- 
ants that their efforts have been fairly minimal, 
because while Mr. Heathcock did have some 
correspondence with counsel for some interested 
parents, I don’t think it is constitutionally neces- 
sary, when they assert their rights, to show that 
they have sat on the doorstep, so to speak, seek- 
ing to get what the Courts have held they are 
entitled to; so, I say I don’t think that it can be 
said that the School Board has shown a real good 
faith effort to bring about an abolition of this 
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discrimination and, of course, it has been, I 
guess, seven years since the first Supreme Court 
opinion, and I believe six years since the second 
Supreme Court opinion, and I believe that the 
amount of time, the sheer lapse of time since 
then is certainly one of the factors to be con- 
sidered. I don’t think the idea should get around 
that every School District can simply wait until 
they are sued and then come in with the most 
conservative plan that has ever been approved 
and expect to have it approved. I might say in 
that connection, and I think this is good law, 
that if the School Board moves on its own and 
adopts a plan and puts it in operation, that 
plan may well be approved by the Court, if it 
is later attacked by lawsuit, where the Court 
would not approve the plan if it was not sub- 
mitted until after the lawsuit was brought. The 
reason for this is, of course, that the Supreme 
Court opinion in the second Brown case said 
very considerably that one of the important 
factors you look to is the good faith of the 
School Board in implementing the decision, and 
if they have implemented it to the point of 
taking steps on their own, certainly they should 
be given credit for that and that should be con- 
sidered by the Court and, therefore, if they have 
done that, they might well have a plan that the 
Court would approve, but which the Court 
would not approve if they only offered it after 
they were brought into court, and, of course, the 
plan that these defendants talk about doesn’t 
seem to be much of a plan. Certainly, if they 
thought much about it, I don’t believe that they 
could possibly have thought it would be work- 
able. I believe Mr. Parr, the School Superin- 
tendent, testified that they were going to let each 
student go where he wanted to go, which would 
seem to the Court to lead to a lot of massive 
confusion, because an awful lot of students might 
decide to go to one school, and you could end 
up with a heavy burden on one school and 
relatively no students in the other school, and I 
take it the plan didn’t envisage how they would 
decide which of the schools that they wanted to 
go to and which they wouldn't. However, it is 
pretty obvious to the Court that that plan never 
got very far and is pretty nebulous at best. 


Now, even though this much time has passed 
since the Supreme Court’s decision in the two 
Brown cases, and even though the School Board 
hasn’t shown what you could call good faith in 
implementing the Supreme Court’s decision, the 
Supreme Court has still said that it is up to the 
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School Board to bring about these changes and 
they are entitled to a reasonable amount of time 
to take care of the administrative problems in 
connection with bringing about an abolition of 
discrimination, and I would think that the 
Supreme Court, when they said that, intended 
that they should have this time, if necessary, 
even though they, perhaps, hadn’t shown good 
faith and had waited awfully late. The reason 
I think that is because I assume that the Supreme 
Court didn’t put that in its opinion as a sop to 
local intransigeance, but it was put in there to 
benefit the children involved, both negro and 
white, the idea being, of course, if time was 
needed as an administrative matter to bring it 
about that it would harm the children if the time 
was not given, and so I say that a School Board 
might be entitled to time, even though it hadn’t 
shown good faith, and even though this much 
time has elapsed since the original school segre- 
gation cases were decided, but here it is clear 
that this School Board doesn’t need much time. 
It doesn’t even contend that it does. The Board 
Chairman admitted very frankly that he didn’t 
see any particular administrative problem in- 
volved. I asked him very pointedly if he could 
see any reason why they couldn't effect an aboli- 
tion of discrimination by next September, and 
the only thing he could think of was a vague 
fear of trouble, although he admitted that the 
experience across the line in Fulton, Kentucky, 
was to the contrary. Then I asked Mr. Vance, 
who was offered by the defendants, who is an 
expert in these matters, what he thought about 
this, and he said in view of the fact that the 
ratio was ten to one, ten white children to one 
negro child, that any administrative problem 
that he could envisage could certainly be worked 
out between now and September. He testified 
about the possible necessity of administering 
some accomplishment test to determine various 
levels of accomplishments of the children in- 
volved and whether some adjustments might 
have to be done on that, but he said that was 
done without great difficulty in Davidson County, 
where the school population was thirty-five to 
thirty-nine percent negro, and he thought per- 
sonally that it could be done very easily between 
now and next Septetmber. After listening to all 
this proof, the Court rather reached the con- 
clusion that about all the School Board had in 
the way of defense was a rather vague feeling 
that there would be difficulty, which they admit 
they don’t have too much to go on in thinking 
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that in view of the Fulton, Kentucky, experience, 
and, perhaps, also a feeling that it is a rather 
unpleasant experience to them. They would 
rather have this experience happen gradually 
than all at once, but I believe that this can be 
done by next September without any substantial 
difficulty. Certainly, it will require a plan even 
though it has to be done by next September, the 
start of the next school year, and I think that the 
School Board is entitled to have a little time to 
work out the plan, which it will submit to 
bring this about by next September, and by 
next September, of course, I mean the start of 
the school year, 1962. I would think there would 
be enough time for the School Board to submit 
a plan to bring that about by September. You 
would have enough time to work it up by March 
15th, to submit to the Court. Do you think that 
would be enough time, Mr. Heathcock, to get 
your people together and work this thing out? 


Mr. Heathcock: I would think so. Perhaps 
April lst would give us a little bit more time. 


The Court: Since we are dealing with Sep- 
tember, Mr. Williams, you wouldn’t see any ob- 
jection to their having it by April 1st, would you? 


Mr. Williams: I suppose not, if Your Honor 
please. I presume Your Honor is going to allow 
us time— 


The Court: To file objections? 
Mr. Williams: Yes, if there should be any. 


The Court: I was thinking about letting them 
have April 1st to submit an overall plan to bring 
this about effective next September over the 
County System, and then you would have ten 
days in which to file objections, and then after 
you file your objections, if any, we could have a 
hearing and see if we can work it out. 


Mr. Williams: If it please the Court, if they 
adopt any fair method of rezoning the county, 
we probably won’t have objections. 


The Court: As I see it, they are certainly go- 
ing to have to have in the plan a zone system; 
otherwise, I don’t see how it can work. How- 
ever, the Court is not going to be explicit about 
that. It will be up to you gentlemen in good 
faith to come forward with a plan to bring this 
about by next September. 


Mr. Heathcock: I would like to have Your 
Honor’s reaction to a plan of integrated transpor- 
tation. We have discussed this. 
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The Court: When you talk about zoning by 
transportation, don’t you still get back to geog- 
raphy? 


Mr. Heathcock: You pretty well do. At the 
same time, you have two high schools in the 
same town, South Fulton. It will be hard to zone 
them by transportation and leaving a choice to 
the students. Now, that has been the feeling 
of the Board as a way it would like to approach 
this. Of course, it would be integrated trans- 
portation. I am just trying to get Your Honor’s 
reaction to a plan of that sort and get opposing 
counsel’s reaction to a plan of that sort. 


The Court: In essence, wouldn't it work this 
way—that you say, in effect, that everybody that 
lives on this route, irrespective of whether they 
are negro or white, that the school bus that goes 
that route will pick them all up? Is that the way 
it will work? 


Mr. Heathcock: It will have to be by routes. 
If a route serves one school, you get pretty well 
back to what Your Honor is talking about, the 
zoning questions that we discussed in the initial 
plan. 


The Court: Well, anyway, we are shooting at 
next September to bring this about, and even 
giving you to April Ist to file it, if anything is 
substantially objectionable about it, we still have 
plenty of time to work it over. 


Mr. Heatheock: That ought to give us suffici- 
ent time to work out the bugs in the plan as we 
have heretofore considered it. 


The Court: That is right. The Court is not 
going to take a vacation next summer, so I will 
be available. I have volunteered to help out 
somewhere else, but other than that, I will be 
around, 


Mr. Heathcock: All right. 


The Court: On this other question about your 
motion to strike, which has to do with the teacher 
situation, as both sides know, the law is rather 
up in the air on that question. I believe there is 
one case from the District Court in Florida, and 
one from Chattanooga, wherein it was held that 
the defendant is entitled to that relief. Judge 
Miller on at least two occasions up in Nashville 
has held that the defendants might well not be 
entitled to that relief and that when you, in 
effect, order an abolition of discrimination, that 
facet of the complainant’s case ought to be taken 
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under advisement. It is my opinion, trying to 
visualize how this is going to work, that what 
the complainants have in mind in that regard 
would take care of itself, because I can’t quite 
imagine the School Board of Obion County work- 
ing out a setup so that there will be some white 
children going to a school with all negro teach- 
ers. I imagine what will actually happen, as a 
practical matter, is that they will be scattered 
out over the system. 

There is only about fifteen of them, isn’t that 
right, Mr. Heathcock? 


Mr. Heathcock: That’s right. 


The Court: There is such a small number of 
them. 

In any event, I am just going to hold that 
under advisement. 


Mr. Williams: May I call Your Honor’s atten- 
tion to this: Your Honor has pointed out this 
very problem with the procedural approach 
adopted by the defendants in moving to strike 
the allegations of the complaint. I am sure Your 
Honor knows that Judge Miller actually ruled on 
this on two occasions. He overruled the defend- 
ant’s motion to strike, because he said the Court 
should be very slow about striking allegations 
of a complaint. 


The Court: Well, actually, I don’t think it 
makes any difference whether I take it under 
advisement or overrule it. Even if I overrule 
their motion, I could still not grant relief under 
it; so, whichever I do, I would be doing basically 
the same thing Judge Miller did, which is to 
keep it in the bosom of the Court to see how 
the plan works out. 


Mr. Williams: Your Honor has very astutely 
hit upon the very basis of Judge Miller’s doubt 
about the constitutionality of this in the Nash- 
ville situation. He.pointed out that under the 
transfer provision, which the defendants had in 
that Davidson County plan, that it was a fore- 
gone conclusion that all the white students would 
transfer out of the negro schools because they 
were all negro teachers, and that is why the alle- 
gation shouldn't be stricken and why we submit 
Your Honor should either overrule the motion or 
take it under advisement. Now, counsel wanted 
to get our idea—we definitely would object, if 
Your Honor please, to any plan which falls short 
of exactly what Your Honor has stated, that is a 
rezoning, a re-assignment on some objective basis 
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without continuing the old status quo. This is 
what we are running into, and this is what we 
are trying to fight against in these cases just in 
order to get the few negro children who are in 


the county an opportunity to go to an integrated 
situation. 


The Court: Well, that’s what I am going to 
do. I am going to take that motion to strike filed 
by the defendants under advisement. Of course, 
that provision about the right to transfer was in 
the Nashville decision, which the Sixth Circuit 
did approve and the Supreme Court did deny 
certiorari. I think there is indication in the 
Fifth Circuit that they would treat it as being 
unconstitutional. 

I think the defendants have an overall notion 
about what ought to be done here, and I think 
they are prepared to go ahead and submit a plan 
on April Ist, so we will leave it on that basis. 


Mr. Heathcock: Do I understand Your Honor 
correctly when you were speaking to the transfer 
provision of the Nashville plan that— 


The Court: Well, I say this: That those trans- 
fer provisions, it looks to the Court like they 
could well be worked to completely negate the 
whole plan. Of course, every suggestion has to 
be treated on its own, but it seems to me that 
you have about the mildest situation in terms of 
making an administrative adjustment of any 
around. You are pretty much like Humphreys 
County, as counsel pointed out, and I suggest to 
you that it would raise a serious question as to 
whether or not you have an acceptable plan if 


you have those transfer provisions in there like 
Nashville. 


Mr. Heathcock: I just wanted to ask you if 
I understood you correctly. 


Mr. Williams: May it please the Court, I have 
one final question. We are here on motion for 
preliminary injunction, asking for relief as to 
these individual plaintiffs, and, of course, Your 
Honor has, in effect, heard the whole case and 
has made his ruling— 


The Court: I think it is implicit in the ruling 
that your application for preliminary injunction 
is denied, but at the same time, the defendants 
are ordered to submit this plan by April Ist. 


Mr. Williams: Of course, if Your Honor 
please, one of our individual plaintiffs is in the 
eleventh—two of them are in the eleventh grade. 
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Of course, they can never recapture the oppor- 
tunities that might avail, and one of them is in 
the ninth grade, and the defendants have shown 
no administrative reason why these three who 
actively seek their rights could not be accorded 
them at the beginning of the second semester. 


The Court: Well, of course, that’s true, but 
the second semester starts January 2nd, and I 
think that would create some problem, to pull a 
child out of one school and put him in another 
one in the middle of the year, but I think we 
are doing pretty well to get this thing wound up 
by next September. In other words, I don’t think 
a half year is that important when we are think- 
ing about from now on. 


Mr. Williams: It is, if Your Honor please. It 
is sort of like Judge Allen said on appeal in a 
Nashville case when a lawyer made the remark 
that he didn’t think time was so important in 
the life of a child, and Judge Allen said, “Yes, 
counsel, but don’t you think it is in the educa- 
tional life of a child?” In both the Humphreys 
County case and in the Wilson County case for 
a long time we couldn't get the Honorable Court 
in the middle district to go along with us on 
this, but as time goes on, we have been able to 
convince him. It is hard, if Your Honor please, 
to say to the individual who has been fighting 
for this a long time, “I will have an approved 
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plan that will give everybody else your rights 
later on—” and maybe nine times out of ten they 
are not even going to think enough of them to 
accept them—“but I am going to deny you al- 
together.” 


The Court: I see your point, but Judge Miller 
rendered that opinion some time ago to make it 
effective when the next semester starts up. I 
would like for this decision to have a chance to 
soak in up there, to have a chance to have an 
effect up there before we implement it. I think 
it would be wiser, Mr. Williams, to make it ef- 
fective September Ist, as to all of them. I cer- 
tainly see your point, and I would like to be 
able to agree with you, but I believe we better 
not do that. 

So, Mr. Heathcock, it is up to you and your 
people to come up with this plan by April 1st. 


Mr. Heathcock: We will have it by that time. 
The Court: Anything further? 
Mr. Williams: No, sir, I don’t believe so. 


The Court: All right, Mr. Clerk, would you 
adjourn court? 


The Clerk: This Honorable Court stands ad- 
journed until 9:30 Monday morning. 


(ADJOURNMENT) 





EDUCATION 
Public Schools—Texas (Ft. Worth) 


Arlene FLAX, etc., et al. v. W. S. POTTS, etc., et al. 





United States District Court, Northern District, Texas, Ft. Worth Division, December 14, 1961, 
Civil Action No. 4205, F.Supp. 


SUMMARY: Negroes brought a class action in federal district court against the Ft. Worth 
school board seeking to end compulsory racial segregation in the city schools. Plaintiffs had 
attempted to enroll in white schools, but defendants had refused to admit them there and had 
assigned them to Negro schools which were farther from their homes than the white schools. 
Plaintiffs had then brought suit in federal court without pursuing any state administrative 
remedies. The court found that the refusal to enroll plaintiffs was based solely on the fact 
that they were Negroes, and held that, since there was no issue of fact to be decided by the 
state administrative agencies, plaintiffs did not need to apply to them. The court also found 
that the city was violating the constitutional rights of plaintiffs by operating a segregated 
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school system and, because of a good faith belief in the ‘merits of segregation, would not 
voluntarily change its policies toward segregation. Therefore, defendants were ordered to 
submit a desegregation plan thirty days after the judgment became final. 


BREWSTER, District Judge. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
FINDINGS OF FACT 


I find the following facts in this case: 


1. This suit was brought by members of the 
Negro race for the benefit of certain named 
Negro children of elementary and high school 
age, and of all members of the class similarly 
situated, seeking to end compulsory segregation 
in schools under the jurisdiction of the Fort 
Worth Independent School District. 


2. The specifically named parties were: Plain- 
tiffs—Weirless Flax, Sr., as next friend for his 
six year old daughter, Arlene Flax; and Herbert 
C. Teal, as next friend for six of his children 
eligible for attendance in the schools operated 
by the defendant school district. Defendants— 
The Fort Worth Independent School District, its 
Superintendent and Board of Trustees, and the 
two principals of the respective elementary 
schools which refused to enroll the Negro chil- 
dren above mentioned. 


3. The schools within the jurisdiction of the 
Fort Worth Independent School District are 
now being, and for 78 years have been, operated 
under a dual system requiring Negro pupils to 
attend schools operated exclusively for children 
of their race and white children to attend the 
other schools. 


4, The undisputed evidence supported the 
following statements contained in the verified 
pleadings of the defendants: 


“The first public school in Fort Worth 
was opened in 1882. Since that time the 
schools have operated on the dual system 
of white and colored.” (Par. 1 of Motion to 
Dismiss). 

“For more than 78 years Fort Worth Pub- 
lic Schools have been operated under a 
dual system for white and colored. This 
pattern of procedure has become a funda- 
mental part of the educational process in 
Fort Worth, and by experience, training and 
habit it is a part of the culture of all of the 
citizens, both white and colored. Both white 


and colored teachers have been trained in 
colleges and universities, and by their ex- 
perience in the classroom to serve the needs 
of the students operating under the dual 
system.” (Par. 1, under heading “Additional 
Answer” in Defendants’ Answer). 


5. The members of the Board of Trustees and 
the executive personnel of the administrative 
staff of the School District, at the time of the 
trial as well as at all other times involved in 
this suit, had the conviction that the dual sys- 
tem, segregated on the basis of racial color and 
operated under the doctrine of separate but 
equal teaching and facilities, was the plan best 
suited to the schools under their jurisdiction. 


6. A thorough study of the question of de- 
segregation of the Fort Worth Schools was made 
by Superintendent Joe Moore and other members 
of the administrative staff of the Fort Worth 
Independent School District over a period of 
more than seven years before the trial. It was 
discussed from time to time with the Board of 
Trustees. That study had intensified the belief 
of the Board and the administrative staff in the 
superiority of the dual system based on racial 
segregation. 


7. The convictions above mentioned were held 
in absolute good faith. They were deep-rooted 
and firmly fixed. The Board and the administra- 
tive staff believed positively that their plan based 
on racial segregation had made their school sys- 
tem the best in the country. They had implicit 
confidence in Superintendent Moore, who had 
taken the lead in the study that formed the basis 
for the plan of separate but equal teachers and 
facilities for pupils of the white and Negro races. 


8. Under the dual system the Fort Worth 
schools were operated under two divisions: the 
“Negro Division” consisting of schools restricted 
to Negro pupils, and the “White Division” con- 
sisting of schools restricted to students not mem- 
bers of the Negro race. 


* 9. The Board of Trustees and the administra- 
tive staff had used every effort to see that the 
facilities, equipment and teachers in the schools 
in the Negro Division were equal to those in 
the White Division. 
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10. The demeanor of representatives of the 
defendants while testifying, the deep-rooted 
nature of the convictions of the members of 
the Board of Trustees and the executives of the 
administrative staff, their genuine pride in the 
present dual school system and the extent to 
which such parties had gone to carry out such 
system, all make it apparent that there is no 
reasonable probability within the foreseeable 
future of a voluntary change in the defendants’ 
policy as to racial segregation. Nothing the 
plaintiffs could have done would have changed 
that policy. 


11. All-of the following schools are now, and 
have been at all times material in this case, lo- 
cated within and operated by the Fort Worth 
Independent School District: Burton Hill Ele- 
mentary School, Como Elementary School, Peter 
Smith School, George Washington Carver Ele- 
mentary School, and the I. M. Terrell Junior 
High School and the I. M. Terrell Senior High 
School. At all times material to the issues in 
this case, the Burton Hill School and the Peter 
Smith School are and have been restricted en- 
tirely to pupils not members of the Negro race, 
and the other schools named in this paragraph 


are and have been limited solely to Negro chil- 
dren. 


12. The plaintiffs and the named children for 
whose benefit this suit was brought are members 
of the Negro race. They are citizens of the 
United States. At all times involved in this suit 
they were and are residents of the Fort Worth 
Independent School District entitled to attend 
a school in such District. 


13. During the enrollment period at the begin- 
ning of the 1959 Fall Term of the Burton Hill 
Elementary School, plaintiff, Flax, presented his 
six year old daughter, Arlene, to that school for 
admission. The authorities of that school, acting 
under instructions from the executive members 
of the administrative staff in authority over them, 
refused to permit the Flax child to become a 
pupil there. She was required to enroll in Como 
Elementary School, located in another geographi- 
cal school area about three miles farther from 
her home than the Burton Hill School. At the 
time mentioned, the Flax child lived with her 
family in an apartment on Carswell Air Base 
within the geographical area of the Burton Hill 
School. A six year old white girl living in the 
same apartment house as the Flax child was 
presented for enrollment at the Burton Hill 
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School under similar conditions and during the 
same period in which Arlene Flax was rejected. 
That child was accepted. Burton Hill School 
was the nearest elementary school operated by 
the Fort Worth Independent School District to 
the place where the Flax family resided. The 
Flax child had not attended any school before 
she applied at Burton Hill School in 1959. 


14. During the enrollment period at the be- 
ginning of the 1959 Fall Term of the Peter Smith 
Elementary School, the plaintiff, Teal, presented 
his six children named in the petition to such 
school for registration. The authorities of that 
school, acting under instructions from the execu- 
tive members of the administrative staff in au- 
thority over them, refused to admit such 
children. They were required to attend George 
Washington Carver Elementary School, located 
in another geographical school area several miles 
farther from their home than Peter Smith. At 
the time mentioned, the Teal children lived with 
their family within the geographical area of the 
Peter Smith School. One of the Teal children 
was six years of age at the time mentioned above, 
and had never attended school before. 


15. The refusals of the Flax children at the 
Burton Hill School and of the Teal children at 
the Peter Smith School were based solely upon 
the ground that they were members of the Negro 
race and that each of those schools was restricted 
solely to white pupils. In so refusing such en- 
rollments, the principals of the respective schools 
were acting under instructions of executives of 
the administrative staff of the School District 
with authority over them. Such executives were 
in turn giving those instructions as a part of the 
policy of the “dual system of white and colored”, 
approved, adopted and whole-heartedly sup- 
ported by the Board of Trustees. White children 
similarly qualified, situated and located as the 
Flax child and the Teal children would have 
been accepted without question at the respective 
schools where such plaintiff Negro children were 
rejected, without being required to resort to any 
administrative remedies under Article 2901a, 
Texas Civil Statutes. 


16. None of the plaintiffs made any effort to 
use the administrative remedies provided in 
Article 2901la, Texas Civil Statutes. 


17. Insofar as the minor children herein 
named were concerned, there was no issue of 
fact to be decided by the administrative agen- 
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cies set up by the Fort Worth Independent 
School District under Article 290la, Texas Civil 
Statutes, since the only reason for refusing to 
enroll them as requested was that they were 
Negroes. 


18. White children similarly qualified, situated 
and located as the Negro children here involved 
were and are not required to resort to adminis- 
trative remedies to enroll in schools in the “White 
Division” of the Fort Worth Independent School 
District. 


19. Resort to the administrative process pro- 
vided in Article 290la on behalf of any or all 
of the Negro children named would not have 
accomplished the abandonment or a modifica- 
tion of the dual system insofar as it was based 
on racial segregation. This finding does not im- 
pute bad faith to the school officials. Their fixed 
belief in the dual system, and their cognizance 
of the penalties provided in Article 2900a, Texas 
Civil Statutes, if they should change the dual 
system without an election or a court order di- 
recting them to do so, would have made them 
uphold rather than abandon the system at any 
time involved in this suit. The fact that their 
belief was in good faith rendered the likelihood 
of abandonment or modification less likely than 
if it had been otherwise. 


20. The schools in the Fort Worth Independ- 
ent School District system were and are public 
schools supported by and operated out of pub- 
lic funds. 


CONCLUSIONS OF LAW 


I conclude: 


1. This court has jurisdiction of this cause 
under Title 28, Section 1343, and Title 42, Sec- 
tion 1983, U. S. Code. 


2. This suit is a class action and was properly 
brought as such. 


3. There is no substantial federal constitutional 
question requiring the interposition of a three 
judge court. 


4. There is a justiciable controversy between 
the parties hereto. 


5. The dual system for white and colored 
students under which the Fort Worth Public 
Schools are now being and for 78 years have 
been operated violates the rights of the minor 


plaintiffs named in this case and of all pupils 
of the Negro race eligible to attend the Fort 
Worth Public Schools, 


6. Under the facts of this case, the plaintiffs 
were not required to submit to administrative 
procedure under Article 290la, Texas Civil Stat- 
utes, to enroll in a Fort Worth Public School to 
which they were admittedly eligible on all 
grounds except that they were members of the 
Negro race. 


7. The attempt of the defendants to require 
the minor plaintiffs and other Negro pupils sim- 
ilarly situated to submit to administrative pro- 
cedure when seeking to enroll in schools where 
they were admittedly eligible on all grounds ex- 
cept that they were members of the Negro race, 
while not making the same requirements as to 
white children similarly qualified, located and 
situated, was in itself a violation of the rights 
of such minor plaintiffs and of Negro students 
similarly situated under the Fourteenth Amend- 
ment to the Constitution of the United States. 


8. If Article 290la, when construed in con- 
nection with Article 2900a, Texas Civil Statutes, 
does not on its face violate the federal Constitu- 
tion, the manner provided by the Fort Worth 
Independent School District for the application 
of such statutes violates such Constitution. 


9. Judgment should be entered declaring the 
rights of the parties hereto and decreeing that: 


(a) The dual system as to white and 
colored students under which the schools in 
the Fort Worth Independent School District 
system are being operated violates the rights 
of the minor children for whom this suit 
is brought, and of Negro children of the 
same class for whose benefit this action is 
also maintained, under the Fourteenth 
Amendment to the Constitution of the 
United States. 

(b) The defendants shall, within thirty 
days after this judgment becomes final, 
submit a plan for effectuating with all de- 
liberate speed a transition to a racially non- 
discriminatory school system beginning with 
the 1962 Fall school term. 

(c) This court will retain jurisdiction dur- 

- ing such period of transition to require 
compliance with this judgment. 

(d) Costs will be taxed against the de- 
fendants. Signed and entered December 
14th, 1961. 
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SUPPLEMENTAL 
FINDINGS OF FACT 


After considering the Defendants’ Requested 
Findings of Fact, I make the following findings 
of fact supplementing those already filed herein: 


1. Between September 8, 1959 and October 1, 
1959 the plaintiffs, Flax and Teal, applied to and 
obtained financial assistance from the National 
Association for the Advancement of Colored 
People for the prosecution of this case. 


2. Since this suit was filed, the Teal family 
moved their residence from the geographical 
area served by the Peter Smith School to that 
served by the George Washington Carver Ele- 
mentary School, the I. M. Terrell Junior High 
School and the I. M. Terrell Senior High School. 
They have lived in such latter geographical area 
continuously since their move there. The three 
last mentioned schools are closer to their present 
residence than the Peter Smith School. 


3. Joe P. Moore is now, and has been con- 
tinuously since 1946, Superintendent of the Fort 
Worth Independent School District. 


4. The present Board of Trustees of the Fort 
Worth Independent School District is composed 
of W. S. Potts, Chairman, and Atwood McDon- 
ald, Dr. Abe Greines, Mrs. Carey Snyder, Loyd 
Turner, Roy J. Brooks and Dr. J. N. Walker. 


5. The Fort Worth Independent School Dis- 
trict has an administrative procedure under Ar- 
ticle 2901a, Texas Civil Statutes, whereby a pupil 
desiring to transfer from one school to another 
within the system must first apply to and get 
the consent of both the respective principals of 
the school he is attending and the one he wants 
to attend. If he is dissatisfied with their decision, 
application must be made to the administrative 
staff of the School District. If he is still displeased 
after the second hearing, his next remedy is ap- 
peal to the Board of Trustees of such School 
District for final determination. 

These findings are intended only to supple- 
ment, and not to contract or modify, the original 
findings of fact filed herein. 

Signed and entered December 14, 1961. 


JUDGMENT 


This case came on regularly to be heard on 
November 8, 1961, and all parties appeared 
either in person or by their respective attorneys 
of record, announced ready for trial and waived 
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a jury. The court heard the pleadings, the evi- 
dence and the argument and took the case under 
advisement. After considering such matters, the 
court has concluded that it has jurisdiction of 
the subject matter and of the parties, and that 
the plaintiffs named in the First Amended Orig- 
inal Complaint are entitled to judgment against 
the defendants named in such pleading as here- 
inafter set forth. 


It is therefore ordered and decreed that: 


1. The dual system under which the schools 
operated by the Fort Worth Independent School 
District are segregated on the basis of race and 
color violates the rights of the plaintiffs, and the 
members of the class for whom this suit is also 
brought, under the Fourteenth Amendment to 
the Constitution of the United States. 


2. Within thirty days after this judgment be- 
comes final, the defendants in this case shall 


‘submit to this court a plan for effectuating a 


transition of the schools operated by the defend- 
ant, Fort Worth Independent School District 
from a racially discriminatory to a racially non- 
discriminatory school system, beginning with the 
1962 Fall Term of said School District and pro- 
ceeding with all deliberate speed until such 
schools are completely changed to a racially 
nondiscriminatory system. 


3. The defendants, Fort Worth Independent 
School District, Joe P. Moore, Superintendent of 
such School District, and Joe McGee and James 
Smith, Principals of schools within such system, 
and W. S. Potts, Atwood McDonald, Dr. Abe 
Greines, Mrs. Carey Snyder, Loyd Turner, Roy 
J. Brooks, and Dr. James N. Walker, the seven 
members of the Board of Trustees of such School 
District, and the successors in office and agents, 
servants and employees of all the defendants, 
and all persons acting in concert with any or all 
of such persons, are hereby permanently en- 
joined from doing anything calculated to obstruct 
or interfere with the orderly administration of 
such plan as may be approved and adopted by 
this court for effecting the transition of the 
schools hereinabove mentioned to a racially non- 
discriminatory basis. 


4, This judgment shall inure to the benefit of 
the minor Negro children named in the First 
Amended Original Complaint and to all the 
members of the class for whom this suit is also 
brought. 
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5. This court retains jurisdiction of this case _ trict, and the other defendants in the respective 
for such further proceedings and orders as may _ capacities in which they are sued. 


be appropriate to effectuate this judgment. 7. Such writs shall be issued as may be neces- 


6. The costs of this case are taxed against the _ sary to carry out the terms of this judgment. 
defendant, Fort Worth Independent School Dis- Rendered, signed and entered on December 
: 14, 1961. 





EDUCATION 
Public Schools—Virginia (Charlottesville) 


Doris Marie ALLEN, etc., et al. v. SCHOOL BOARD OF THE CITY OF CHARLOTTESVILLE, 
et al. 


United States District Court, Western District, Virginia, Charlottesville Division, December 18, 
1961, No. 51, F.Supp 


SUMMARY: Negro students in Charlottesville, Virginia, brought a class action in a federal 
district court, seeking admission to white schools. In March, 1959, after extended litigation, 
the court approved a desegregation plan. [For the plan and a summary of previous litiga- 
tion, see 4 Race Rel. L. Rep. 881 (1959)]. In June, 1960, other Negro students intervened, 
seeking review of the city school board’s denial of their transfer applications and a re- 
examination of the desegregation plan then in effect. The district court refused to invalidate 
the board’s actions, and the court of appeals affirmed, but expressed concern about the way 
the plan was being administered contrary in some respects to its express provisions and in 
violation of the Fourteenth Amendment, At the elementary school level, the court objected to 
the fact that Negro pupils in one district are not, as are whites, initially assigned to the school 
of their district, but to the all-Negro school, and that to attend the school in their district they 
have to apply for transfers, a procedure to which whites are not subjected. Also, the court 
referred to the facts that white children living in the district wherein the all-Negro school 
is located are not initially assigned there, as Negroes living there are, but go directly to one of 
the other schools, and that to attend the school of their district (the Negro school) such white 
children would have to apply for transfers. As to the high schools, the court found the plan 
being applied in a way “even more offensive” to Negroes’ constitutional rights, since all white 
high school students are automatically assigned to the white high school regardless of resi- 
dence or level of academic achievement, with no assignment criteria being applied to them, 
whereas Negro high school students who live nearer the Negro high school are required to go 
there and those living nearer the white high school are not permitted to attend it unless they 
perform satisfactorily on scholastic aptitude and intelligence tests. Dodson v. School Board of 
Charlottesville, 6 Race Rel. L. Rep. 439 (1960). 


In the summer of 1961, plaintiffs and intervenors sought in the district court further 
relief from the board’s assignment policies. Subsequent to the court of appeals’ opinion, the 
board had adopted a new assignment practice whereby all elementary students in a geog- 
raphical school district were assigned, regardless of race, to the elementary school in that 
district, but had allowed any student thus assigned to a school attended predominantly by 
children of a different race to transfer to a school in another district attended predominantly 
by children of his own race. This ability to transfer was equally available to white and Negro 
students and was used by both. The court approved this practice as not discriminatory, even 
though it does not provide for complete integration of the school system, because “it is not 
believed that the law requires [enforced integration of all schools].” The court did, how- 
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ever, find inconsistencies in the assignment procedures arising from the fact that the su- 
perintendent was vested with discretionary powers which might be used in a discriminatory 
manner. Therefore, the court ordered the elimination of this discretion, so that residence 
would be the only assignment criteria under the plan and so that transfers would be made 
only on the desire of the pupils. The court found that there had been no change in the high 
school assignment procedures criticized by the court of appeals, and held that residence and 
scholastic aptitude criteria must be abandoned in regard to those schools. It was noted that 
this decision in effect means that a high school student may attend the school of his choice. 





PAUL, District Judge. 


OPINION BY THE COURT 


This is another step in the litigation involving 
the desegregation of the public schools of the 
city of Charlottesville. In February, 1959, the 
School Board of the City submitted a plan of 
desegregation of the schools which was approved 
by the court and as to the terms there was no 
controversy. 


By an order of July 26, 1960, certain additional 
persons were allowed to intervene as plaintiffs 
and to file their complaint and motion for further 
relief, in which they alleged that the defendant 
School Board was not complying with the plan 
of desegregation previously submitted and ap- 
proved but was continuing a policy of discrimina- 
tion in the assignment of pupils to the schools, 
and praying that the court re-examine and 
modify the plan of desegregation previously 
approved. After a hearing on the complaint of 
the intervening plaintiffs, the court in an order 
of August 15, 1960, accompanied by an opinion 
filed on the same date, denied the prayer of the 
intervenors’ complaint to modify the previously 
adopted plan of desegregation and approved the 
action of the defendants in denying the plain- 
tiffs admission to schools which they had applied 
to attend. 

From the order of August 15, 1960, the plain- 
tiffs appealed and the action of the Court of 
Appeals is set forth in its opinion rendered on 
April 14, 1961, under the style of Dodson vs. 
School Board of the City of Charlottesville, re- 
ported in 289 Fed. 2d. 439. It will be seen from 
this opinion that the appellate court criticised the 
manner in which the plan of desegregation was 
being administered and pointed out its inequities. 
It refrained, however, from reversing this court’s 
order of August 15, 1960, but did so only after 
expressing its confidence that the discriminatory 
practices which it pointed out would be promptly 
remedied by the school authorities of the city of 
Charlottesville. 


This case having been retained on the docket 
for any action that might be necessary in the 
future, the plaintiffs, together with others who 
were allowed to intervene as such, have filed 
a motion for further relief in which they com- 
plain that, in the assignment of pupils to the 
public schools in Charlottesville, the school au- 
thorities continue practices which discriminate 
against Negroes, including those which the Court 
of Appeals condemned. The extent of the relief 
sought by the present motion appears to go 
somewhat beyond any which has been previously 
in issue, but it is believed that all the questions 
now raised can be determined within the pur- 
view of the opinion of the Court of Appeals in 
Dodson vs. School Board heretofore referred to. 

The opinion of the Court of Appeals in this 
case recites clearly the practices which it con- 
sidered discriminatory and the respects in which 
correction was called for, so that it is unneces- 
sary to repeat them here. Following the rendition 
of the opinion by the Court of Appeals, and 
prior to the opening of the present school term, 
the school authorities made certain changes in 
the method of assignment of pupils to the several 
schools in an effect to meet the objections raised 
by the Court. It remains to be seen whether they 
have succeeded in doing so. 

For clarity it may be again noted that for 
purposes of school attendance the City is divided 
into six geographical districts, each of which 
contains an elementary school. These schools are 
known as Burley-Moran, Clark, Johnson, McGuf- 
fey, Venable and Jefferson. The first five men- 
tioned are schools which may be called “white” 
schools, i.e. where the attendance is composed 
wholly or predominantly of white children. Jef- 
ferson is the Negro school attended solely by 
children of that race. Merely for convenience 
these geographical divisions and schools will 
hereinafter at times be referred to as “white dis- 
tricts” or “white schools” and “Negro district” or 
“Negro school.” It may be said that there are no 
geographical districts so far as high school at- 
tendance is concerned. 
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Coming now to the plan of assignment of 
pupils to the several schools, the plan as affects 
the elementary schools may first be considered 
for it is there that the most important question 
arises and the one most difficult of solution. 
Under the plan adopted with the beginning of 
the current school term and now in operation 
every child, regardless of race, is initially as- 
signed to the school in the district in which he 
or she resides. This assignment is subject to the 
condition that if the school in the district where 
the pupil lives and to which it is assigned is one 
attended wholly or predominantly by children of 
the opposite race its parents may apply for a 
transfer to a school in another district where 
the attendance is predominantly of its own race. 
The following quotation from defendants’ brief 
sets forth the method of assignment now in force. 


“The change in the procedure for the cur- 
rent session was designed to enroll initially 
and automatically all pupils in the elemen- 
tary schools serving the districts of their 
residences, no matter whether they were 
white pupils in Jefferson district or Negro 
pupils in some other school district; but rely- 
ing upon the principle that no pupil should 
be compelled to attend against his will a 
school occupied entirely or predominantly 
by pupils of the opposite race, the Superin- 
tendent granted all requested transfers of 
the white pupils in Jefferson district and 
granted all requested transfers of Negro 
pupils residing in the other districts. The 
white children so involved were allowed to 
transfer to some school other than Jefferson 
and the Negro children so involved were 
allowed to transfer to Jefferson School. There 
were approximately One Hundred Forty 
(140) white pupils living in the Jefferson 
district who applied for such transfers and 
they were assigned in the current session 
to McGuffy, Johnson and Venable Schools, 
depending upon factors considered impor- 
tant by the Superintendent. Although it is 
not in the record, the writer is advised that 
there were approximately fifty (50) Negro 
elementary school pupils residing in the re- 
maining five elementary school districts who 
sought and were granted transfers to Jeffer- 
son School.” 


In other words, and more briefly stated, those 
white children living in Jefferson district where 
the only school is a Negro school are assigned to 
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that school, but if they so desire they may apply 
for a transfer to white schools in one of the other 
districts. Similarly Negro pupils living in one 
of the districts where the school is a white school 
are assigned to that school, but if they so desire 
may apply for transfer to the Negro school in 
Jefferson district. As stated in defendants’ brief, 
above quoted, this course proceeds on the prin- 
ciple that no pupil either white or Negro should 
be compelled, against his will, to attend a school 
occupied wholly or predominantly by members 
of the opposite race, but should be allowed, if 
he prefers, to attend a school where his associates 
are of his own race. 


It is obvious that this procedure falls far short 
of any complete or enforced integration of the 
school system. In fact it contemplates that there 
should be no compulsory integration. Neverthe- 
less this court feels that it is permissible and is 
not discriminatory. The charges of discrimina- 
tion are centered on the situation in Jefferson 
district where the white children resident there 
are permitted to transfer to schools in other dis- 
tricts, whereas Negro children resident in Jeffer- 
son are not allowed to transfer to other districts. 
But a similar condition, in converse, obtains in 
the other five districts where resident Negro 
children are permitted to transfer to Jefferson 
while white children are restricted to the district 
where they reside. Attention centers on Jefferson 
district because of the accident of residence and 
school location. It is in Jefferson that the large 
majority of the Negro school population lives 
and it is there that is located the school hereto- 
fore designated for Negro children. In insisting 
that Negroes resident in Jefferson district attend 
Jefferson school the authorities are merely fol- 
lowing the principle of requiring pupils to attend 
the school within their area of residence. They 
apply the same restrictions upon white children 
in the other areas. And any departure from this 
policy in the cases of white children living in 
Jefferson and Negroes living outside of Jefferson 
is based on the desire to avoid compelling chil- 
dren of either race to attend school with mem- 
bers of the opposite race if they wish not to do 
so. 


One alternative to this policy would be the 
assignment of all pupils solely on the basis of 
residence with no transfers permitted, resulting 
in enforced integration of all schools. It is not 
believed that the law requires this nor, appar- 
ently, is it at present desired by a majority of 
either race. Another alternative would be to 
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allow pupils of both races to attend any school 
they might choose anywhere in the city. The 
result of this would be chaotic with some schools 
practically deserted and others crowded far be- 
yond capacity. Taking all factors into consider- 
ation the present plan of assignment tends to an 
orderly administration of the school system and, 
in my opinion, cannot be said to discriminate 
against the Negro children. This view is based 
on the assumption that the plan will be carried 
out in good faith and its terms adhered to in 
practice without introduction of other conditions 
which may be used in a discriminatory manner. 

It must be said that there is some indication 
of inconsistency in carrying out the plan of 
assignment. There is shown the instance where 
a Negro child resident in Jefferson district was 
assigned to Venable school. The reason given by 
the Superintendent of Schools is that the child 
was of exceptional ‘intelligence and it was 
thought that she would profit by attending 
Venable. However, this action did not conform 
to the promulgated plan of assignment and forces 
the surmise that it was taken to afford a denial 
of unfair discrimination against Negroes. But it 
points to a questionable factor in the administra- 
tion of the assignment plan and to a means 
whereby it may be used in a discriminatory man- 
ner; namely, in the right of the Superintendent 
to exercise his judgment as to whether attend- 
ance at a particular school is to be the best in- 
terest of the child and to make assignments or 
to make or deny transfers in accordance with 
such opinion. The free exercise of such a right 
can be used to make discriminatory any plan 
no matter how fair upon its face. 


It seems necessary, therefore, to eliminate from 
the plan of assignment all factors except that of 
residence, and to base the granting of transfers 
solely on the desire of pupils to attend a school 
with members of their own race. I am well aware 
that academic attainment and scholastic aptitude 
have been deemed by many courts as proper for 
consideration in the determining what a school 
child should be assigned to. But when they are 
used to discriminate between the races they 
cannot be allowed. I think it evident that their 
use has effected discrimination in Charlottesville 
whether it was so intended or not. This will be 
apparent when we come to consider high school 
attendance. 

In the area of high school attendance it is 
plain that the practices in force cannot be ap- 
proved in the light of the Court of Appeals 
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opinion in Dodson vs. School Board. So far as 
appears no significant change has been made in 
the practices there condemned. The two high 
schools in the city are Lane, the school for white 
pupils, and Burley, the school for Negroes. No 
areas of residence have been fixed for attend- 
ance at these schools, and before this litigation 
began all white pupils in the city went to Lane 
and all Negroes to Burley. As a result of court 
action in recent years some Negroes have been 
admitted to Lane while all white students con- 
tinue to go there. However in determining at- 
tendance at Lane different rules are applied as 
between white and Negro children. Any white 
child who finishes elementary school may enter 
Lane High School automatically—i.e. without be- 
ing subject to any test or condition as to resi- 
dence or academic qualification. On the other 
hand, in order to attend Lane, Negroes must 
live closer to that school than to Burley and 
must also satisfy certain tests touching their 
scholastic advancement and intelligence. These 
practices, as the Court of Appeals has empha- 
sized, are plainly discriminatory. For example, 
four of the plaintiffs here were denied admission 
to Lane because their records in elementary 
school showed them to be backward or lacking 
in studiousness and, in the opinion of the Super- 
intendent, their academic deficiencies were such 
that they could not have assimilated the courses 
of instruction at Lane and would have fallen 
behind other students there. There may have 
been justification for his belief but no such cri- 
teria were applied to white pupils entering Lane. 
Similarly several other Negroes were denied ad- 
mission to Lane because they lived closer to 
Burley, a test which also is not applied to white 
pupils. 


Here again we run into the discrimination 
which may be, and is, practiced by applying 
the tests of academic attainments and aptitudes 
as a reason for barring Negroes from entrance 
to previously white schools. These criteria are 
all the more open to question because they are 
indefinite. In reality they merely represent the 
belief of the Superintendent of Schools that the 
Negro child would not do satisfactory work if 
allowed to enroll in the white school. And this 
calls to attention another condition which seems 
in large measure to be responsible for the reluc- 
tance to assign Negroes to Lane when their 
academic qualifications are not of high standard, 
namely, the difference in the courses of study at 
the two high schools. The curriculum at Lane 
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is about the same as the average white high 
school, designed to prepare students to enter the 
standard college and pursue their education 
there. At Burley more attention is given to 
manual training and studies aimed to furnish 
the student a means of livelihood at some man- 
ual or domestic employment upon finishing high 
school. Some of the college preparatory courses 
given at Lane are absent from Burley. Speaking 
of this the Superintendent of Schools said that 
Burley “can take better care of children whose 
competences don’t lie in the academic realm.” 
This condition lends encouragement to the prac- 
tice which the school authorities have exercised 
of considering the academic record and prospects 
of pupils in assigning them to one school or the 
other. Negroes displaying good records and high 
intelligence may be, and some have been, as- 
signed to Lane. But those of less promise are 
sent to Burley. This right to assign the Negro 
pupils in accord with the judgment of the Super- 
intendent of Schools is one earnestly insisted on 
by him, as evidenced by this excerpt from his 


testimony: 


“If you are operating an educational insti- 
tution, whose purpose is to educate children, 
and if you don’t have the power to assign 
children in accordance with their educa- 
tional best interests, I don’t see how you can 
operate the school system, except at the 
whim and fancy of the most irresponsible 
elements in the community.” 


Without passing on the merit of the quoted 
statement, it need only to be said that the power 
of assignment if granted must be exercised with- 
out discrimination and the factors on which it is 
based must apply alike to both races, which has 
not been done in the assignment of pupils to the 
Charlottesville high schools. 

In summary, therefore, I am of opinion that 
the present rules governing assignments to ele- 
mentary schools are not unlawful and are free 
of the faults which the Court of Appeals noted. 
This finding, however, is based on the assump- 
tion that the plan now in effect will be strictly 
carried out and that no criteria of intelligence, 
academic qualifications, or similar or related tests 
of any sort will be applied to Negro children 
unless and until a general plan formulating such 
criteria is adopted for application to all pupils 
in the elementary schools of the city. 

As to the high schools it is plain that there 
must be an abandonment of the practice of sub- 
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mitting Negroes to the criteria of residence and 
of scholastic aptitude or related tests, so long as 
similar tests are not applied to white children. At 
present white pupils are allowed to attend Lane 
High School without regard to where they live 
in the city and without regard to their scholastic 
attainments or prospects. The same privilege 
must be accorded to Negro students. There will, 
of course, be a like unrestricted right available 
to both races to attend Burley High School. This 
in effect means that as matters now stand at- 
tendance at the high schools in Charlottesville 
is to be based solely on the student’s decision 
as to which school he prefers to attend. 

I am aware that the elimination of all criteria 
as to academic aptitude and similar tests in the 
assignment of pupils in both the elementary and 
high schools and the giving of freedom of choice 
in high school attendance will be objectionable 
‘to the school authorities and will be met with 
the charge that it is disruptive of an orderly and 
efficient administration of the school system. It 
may create some problems, but if so it can only 
be said that the original source of these troubles 
lies in the discriminatory practice heretofore 
existing. 

I have carefully considered what was said by 
the Court of Appeals in its opinion in Dodson 
vs. School Board and have carefully considered 
the steps to be taken to satisfy the criticisms 
there made. And while the requirements which 
I have herein set out nullify some standards for 
assignment of pupils which have elsewhere been 
approved, I can see no other way, under the 
facts of the present case, whereby the mandate 
of the Court of Appeals can be carried out. It 
may be at some future time that the school 
authorities of Charlottesville can arrive at a plan 
for pupil assignment which permits greater lati- 
tude in the assignment of individual students; 
but it goes without saying that when such a plan 
is devised it must apply impartially to children of 
both races. 

s/ John Paul 
District Judge. 


ORDER 


This action came on again to be heard upon 
the Motion to Intervene and Complaint in In- 
“tervention heretofore filed on behalf of certain 
Negro children in the City of Charlottesville, 
Virginia; upon the Motion for Further Relief 
heretofore filed on behalf of all the plaintiffs, 
including the intervenors; upon responsive plead- 
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ings of the defendants to the Motion to Inter- 
vene, Complaint in Intervention and Motion for 
Further Relief; upon the Orders heretofore en- 
tered by this Court; upon Interrogatories served 
by the plaintiffs and Answers thereto; upon the 
evidence presented by the parties on October 23 
and 24, 1961, argument of counsel and briefs 
filed by them; and the Court having maturely 
considered the matters in controversy and having 
stated its decision by its opinion mailed to coun- 
sel for the parties on November 17, 1961, doth 
hereby 

ORDER that the defendants admit to Lane 
High School in the City of Charlottesville, Vir- 
ginia, those Negro children among the plaintiffs, 
including the intervenors, who in this action 
have sought admission to that school, they being 
Carolyn Marie Dobson, Melvina P. Hamilton, 
Gloria D. Hamilton, Rebecca A. Muse, Ronald 
T. Woodfolk, Roland. E. Woodfolk, Ruby 
Yvonne Dickerson, Betty Ann Swift (Harris) 
and George W. King, III; and the Court doth 
further 

ORDER that defendants be, and they hereby 
are, enjoined and restrained from denying ad- 
mission to Lane High School to any child in the 
City of Charlottesville, situated similarly to such 
plaintiffs and intervenors, by the application of 
any criteria which do not apply to white chil- 
dren attendin gthat school; and the Court doth 
further 

ORDER that the Complaint in Intervention 
and Motion for Further Relief be, and they 
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hereby are, dismissed as to those plaintiffs, in- 
cluding the intervenors who seek admission to 
any of the elementary schools of the City of Char- 
lottesville, Virginia, they being Doris Dillard, 
Vernette Dillard, Karo] L. Williams, Scheryl Wil- 
liams, Althea L. Blakey, Sylvia V. Blakey, Phyllis 
Elaine Blakey, Phyllis Chapman, Earl Chapman, 
Cynthia A. Daniels, Earl Murray, Grace Murray, 
Gloria Murray, Theresa Murray, Allegra F. Mc- 
Cullough, Arnita C. Swift and Ellis A. Swift; and 
the Court doth further 


ORDER that the Motion to Intervene and 
Complaint in Intervention filed on behalf of 
Angela M. Carr, Frank Carr, Jr., Alphonso Dud- 
ley, Robert Dudley, Rosalyn V. Henry and Geral- 
dine L. Henry, on or about November 2, 1961, be, 
and the same hereby are, dismissed upon the 
direction that defendants abide by the decision 
in this case as to any of them who are so sit- 
uated as to be entitled to relief thereunder. 

The Court having been advised by counsel 
for the parties that each feels aggrieved by this 
Order and that each expects to take an appeal 
to the United States Court of Appeals for the 
Fourth Circuit, the Court doth therefore 


ORDER that execution upon this Order be 
stayed until the parties appealing have an oppor- 
tunity, as provided by law, to perfect and prose- 
cute their appeals. 

This case is continued on the docket for such 
further proceedings as may later become appro- 
priate. 
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Cynthia D. GREEN, etc., et al. vy. SCHOOL BOARD OF THE CITY OF ROANOKE, et al. 





United States District Court, Western District, Virginia, Roanoke Division, July 7 and October 4, 
1961, Civil Action No. 1093, — _ F.Supp. 





SUMMARY: Negro school children in Roanoke, Virginia, brought a class action in federal dis- 
trict court against the city school board and the state pupil placement board for declaratory 
judgment and injunctive relief from racial dis crimination in the operation of the city schools. 
Plaintiffs had filed timely applications for transfer to predominantly white schools. Nine of 
these applications had been granted, but thirty had been denied for reasons based on the 
applicant’s scholastic aptitude, residence, or sibling relationship. Plaintiffs did not pursue 
their administrative remedies by protesting the board’s decisions, but the court did not require 
this step in this case because the board’s action had been taken only five or six days before 
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the new school term began. The court affirmed the board’s action as to applications denied on 
the basis of residence or “very, very low” aptitude, holding that no racial discrimination was 
indicated; but it ordered re-examination of applications which were denied because the apti- 
tude scores of the applicants were even with or slightly below or above the median of their 
classes. Denial on this ground alone was held to be discriminatory, and the immediate trans- 
fer of one applicant whose score was above the median was ordered. The applications denied 
on the ground of sibling relationship were also ordered to be re-examined, because transfers 
could not be denied solely on that ground unless the board established affirmatively that it was 
used to deny transfers of white students also. The court refused to rule on the constitutional- 
ity of the state Pupil Placement Act, holding that the state courts should consider the question 
first. It also declined to hold that the administrative procedures under the Act need not be 
pursued prior to seeking federal judicial relief, or that the Act was being administered so as to 
preserve segregation. Subsequently a judgment was entered granting and denying relief as indi- 





cated in the opinion. 
LEWIS, District Judge. 


MEMORANDUM OPINION 
(July 10, 1961) 


Under date of August 20, 1960, twenty-eight 
Negro children instituted a suit in this Court 
against the School Board of the City of Roanoke, 
its Division Superintendent, E. W. Rushton, and 
E. G. Oglesby, Edward T. Justis and Alfred L. 
Wingo, individually and constituting the Pupil 
Placement Board of the Commonwealth of Vir- 
ginia, praying, among other things, that the 
Court enter a judgment declaring that the en- 
forcement, operation or execution of certain 
sections of the Code of Virginia, commonly 
known as the Pupil Placement Act, violated the 
Due Process and Equal Protection Clauses of 
Section 1 of the Fourteenth Amendment of the 
Constitution of the United States, and that the 
procedure sections of the Pupil Placement Act 
need not be pursued as a condition precedent 
to judicial relief from the imposition of segrega- 
tion requirements based on race or color; 
and that the action of the members of the Pupil 
Placement Board, in administering and enforcing 
the provisions of the Pupil Placement Act, de- 
prives them of their liberty without due process 
and equal protection of the laws secured by the 
Constitution of the United States. 

The plaintiffs further pray that the Court 
enter a temporary and permanent injunction, 
restraining the defendant School Board and its 
Division Superintendent from any and all action 
that regulates or affects, on the basis of race or 
color, the admission, enrollment or education of 
the infant plaintiffs, or any other Negro children 
similarly situated, to and in any public school 
operated by the defendants; and that an order 
be entered directing the defendants to present 


to this Court, within ten days, a complete and 
comprehensive plan, which shall provide for a 
prompt and reasonable start toward desegre- 
gation of the public schools under their juris- 
diction and control. 

The School Board of the City of Roanoke filed 
a motion to dismiss the complaint and under 
date of August 24, 1960, Senior Judge John Paul 
entered an order denying the motion to dismiss 
and motion for an interlocutory injunction. 

Whereupon, the defendants filed their respon- 
sive pleadings, generally denying the allegations 
of the complaint and asserting that all powers of 
assignment and enrollment of students in the 
public schools of the City of Roanoke were 
vested in the Pupil Placement Board. 

The matter was then fully heard on the merits 
and the record thus made discloses the following 
facts: 

Thirty-nine Negro children made timely appli- 
cation for transfer to schools of their choice on 
forms supplied by the Pupil Placement Board. 
All of the said applications, together with all 
information furnished by the applicants were 
forwarded without comment or recommendation 
to the Pupil Placement Board for processing. 

The School Board of the City of Roanoke, at 
the request of the Pupil Placement Board, com- 
piled from its school records additional informa- 
tion pertaining to each applicant, the said 
information consisting in the main, as follows: 

Name and age of applicant; parents’ name and 
occupation; school applied for; school and grade 
last attended; names of other school children in 
family, and the schools attended by them; the 
proximity of the attended schools to applicant’s 
home; the proximity of the requested school to 
applicant’s home; will near-future school con- 
struction affect placement of child; result of 
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scholastic aptitude and achievement test for each 
child; and disciplinary and other factors pertinent 
to social adjustment of child in a strange en- 
vironment. 

The School Superintendent and other Roanoke 
City School Officials met with the Pupil Place- 
ment Board in Richmond, at which time all of 
the data secured by the school officials, together 
with the applicants’ school records, were sub- 
mitted to the Pupil Placement Board for its use 
and consideration. The Roanoke school officials 
answered all questions asked pertaining to the 
applicants. They did not make any recommenda- 
tions in re the assignment of any of the said 
applicants. The assignments in all cases were 
made by the Pupil Placement Board after it 
had examined the records and completed its 
discussions. 

Nine of the applicants were assigned by the 
Pupil Placement Board to predominantly white 
schools. Thirty of the applicants were assigned 
to the schools they formerly attended for various 
and sundry reasons. All of the applicants were 
notified by letter of their respective assignments. 
This letter made no reference to the necessity of 
protesting the decision, if aggrieved, or set the 
time and place for the hearing thereof. 

None of the plaintiffs noted a protest or indi- 
cated they were aggrieved by the assignments 
made by the Pupil Placement Board. 

All of the infant plaintiffs enrolled in the 
schools to which they were assigned. Two of 
the children were not joined as parties plaintiff 
in this suit. 

Several members of the Roanoke City schools 
and two members of the Pupil Placement Board 
testified at length. Each of them explained in 
detail the source of the data obtained in refer- 
ence to each of the applicants and the discus- 
sions had with the members of the Pupil 
Placement Board while in Richmond. All of the 
documents, including the original school records 
that were before the Pupil Placement Board, 
during its deliberations, were introduced into 
evidence as exhibits. Members of the Pupil Place- 
ment Board testified that they did not knowingly 
make any assignment on account of race or color. 
The determinate criterion used in assigning 
children to schools was the residence of the ap- 
plicant, his scholastic aptitude and achievement, 
and sibling relationship. 


Expert psychologists testified in behalf of both 
the plaintiffs and defendants. They agreed in 
principle as to the value and propriety of the 
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scholastic aptitude and achievement tests. They 
differed in the methods employed, in evaluating 
the results of these tests. 

The evidence further indicated that the Roan- 
oke City School System operated under what is 
known as a “geographical system.” Normally, 
white students residing in a geographical area 
attend the elementary, junior and senior high 
school located in the area. Geographical terri- 
tories are likewise maintained for Negro students. 
They normally attend the elementary, junior and 
senior high schools in the area in which they 
reside. All students enrolled in school after De- 
cember 29, 1956, remained in the school formerly 
attended until graduation, except in the case of 
approved transfer. New students, and those who 
change their residence within the city prior to 
graduation are assigned to the appropriate 
schools by the Pupil Placement Board. 

The defendants seriously contend that this 
suit ought to be dismissed because the infant 
plaintiffs did not exhaust the administrative 
remedies provided for in the statute, namely, 
they did not protest against the assignment made 
by the Pupil Placement Board. Under ordinary 
circumstances we would not disagree with this 
contention. In this case, the transfer requests were 
denied five or six days prior to the commence- 
ment of the school term. Obviously there was 
insufficient time to have heard a protest if one 
had been filed. Therefore, the Court is of the 
opinion that a complete exhaustion of the admin- 
istrative remedies should not be required as a 
condition prerequisite to the Court’s review of 
the denied applications in order to determine 
whether or not any of the plaintiffs’ constitutional 
rights have, in fact, been violated. (See Mem- 
orandum on Formulation of Decree on Mandate, 
Civil Action 1341, Clarissa S. Thompson, et al v. 
County School Board of Arlington, Virginia, et 
al, United States District Court for the Eastern 
District of Virginia, Alexandria Division). 

A careful examination of all of the denied 
transfer applications, together with all of the 
exhibits that were considered by the Pupil Place- 
ment Board when making the said assignments, 
discloses the applicants were denied transfers 
solely on the grounds hereinafter set forth. 

Applicant #9 was denied a transfer on the 
ground that she was at or only slightly above the 
median. The members of the Pupil Placement 
Board, in open court, frankly conceded they 
were apparently in error in this case and stated 
they did not have any ground for denying this 
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transfer. Therefore, this applicant must be trans- 
ferred to the school applied for, effective with 
the commencement of the 1961 Term. 

Three of the applicants, namely, #3, #4 and 
#10, were denied transfers solely on the ground 
of residence. These cases do not indicate any dis- 
crimination on the ground of race or color and 
the action of the Pupil Placement Board will 
be affirmed. 

Eight of the applicants, namely, +1, #2, +5, 
#13, #19, #21, 425, and +27, were denied 
transfers on the ground of residence and on the 
further ground they were below the median of 
the class they sought to attend. These cases do 
not indicate any discrimination on the ground of 
race or color and the action of the Pupil Place- 
ment Board will be affirmed. 

Applicant #28 was very, very low in the ap- 
titude test. This case does not indicate any dis- 
crimination on the ground of race or color and 
the action of the Pupil Placement Board will be 
affirmed. 

Five of the applicants, namely, #17, +20, 
#22, #23 and +24, were denied transfers solely 
because they were below the median of the class 
they sought to attend. The Court can not deter- 
mine, from the evidence, the percentum below 
the median, of these children; therefore these 
applications should be re-examined by the Pupil 
Piacement Board. 


Two of the applicants, namely, #11 and #12, 
were denied transfers on the ground that they 
were slightly below or even with the median 
average of the class they sought to attend. This 
ground alone would appear to be discriminatory 
on account of race or color; therefore these appli- 
cations should be reexamined by the Pupil Place- 
ment Board. 


Three of the applicants, namely, +6, +7 and 
#8, were denied transfers solely on the ground 
that they were only slightly above the median of 
the class they sought to attend. The Board, in ex- 
plaining the reason for the denial of these appli- 
cations, frankly conceded that Negro applicants 
seeking transfers to predominantly white schools, 
should be above the average median of the class 
they are to attend because the probabilities are 
that three out of four of them will not there- 
after maintain that average. The Court is of the 
opinion that this criterion is obviously discrimina- 
tory in that it is not equally applied in the case 
of white and Negro children. Unless, upon re- 
examination, the Board establishes nondiscrim- 
inatory reasons for denying these applications, 


an order ‘will be entered herein, directing that 
they be admitted to the schools of their choice 
commencing with the 1961 Fall Term. 

Five applicants, namely, #14, #15, #16, #18 
and +26, were denied transfers solely on the 
ground of a sibling relationship. Unless the 
Board is in a position to establish affirmatively 
that a sibling relationship is uniformly being 
followed in denying transfers to white and 
colored students alike, these applications should 
not be denied solely on that ground. These appli- 
cations should likewise be reexamined by the 
Board. 

Accordingly, an order will be entered herein, 
directing the Pupil Placement Board to reexam- 
ine the transfer applications of students num- 
bered 6, 7, 8, 11, 12, 14, 15, 16, 17, 18, 20, 22, 
23, 24 and 26, and to advise them, or their par- 
ents, on or before August 20, 1961, of the action 
taken on such reexaminations and the reasons 
therefor; and directing the Pupil Placement 
Board to file a similar report at the same time 
with the Court. The reconsideration of the appli- 
cations and the action thereon must be without 
regard to race or color and with the use only of 
just, reasonable and nondiscriminating criterion 
fairly applied. 

The defendants will be heard upon the report 
of the reexamination and any exceptions thereto, 
at a date to be fixed by the Court. 

The plaintiffs pray that this Court enter judg- 
ment, declaring the administrative procedures 
provided for in Title 22, Sections 232.8 to 232.14, 
inclusive, of the Code of Virginia are inadequate 
to secure and protect the rights of the infant 
plaintiffs to nonsegregated education and need 
not be pursued as a condition precedent to judi- 
cial relief from the imposition of segregation re- 
quirements based on race or color. Without 
passing on the constitutionality of these sections 
of the Virginia Code, the Court is of the opinion 
the administrative procedures set forth therein 
are not unreasonable and must be complied with 
except in unusual cases.! They apply equally to 
all, regardless of race, color or creed. 


1. In order to obviate the necessity for the Court to 
determine in each case whether or not the ad- 
ministrative remedies must be exhausted as a pre- 
requisite to the filing of a suit in the Federal 
Court, it is suggested for the consideration of the 
Pupil Placement Board, it consider the advisability 
of establishing a date sufficiently in advance of 
the commencement of the school session to permit 
a timely and orderly hearing in protest cases. It 
is further suggested that the applicant be notified 
of the necessity of filing a protest simultaneously 
vr notification of the denial of the transfer 
sought. 
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The Court of Appeals for the Fourth Circuit 
has consistently required Negro pupils desirous 
of being reassigned to schools without regard 
to race to pursue established administrative pro- 
cedures before seeking intervention of a federal 
court. Farley v. Turner, 281 F. 2d 131. 


The appeals to the state courts which these 
statutes provide, are judicial, not administrative 
remedies; after administrative remedies before 
the Pupil Placement Board have been exhausted, 
judicial remedies for denial of constitutional 
rights may be pursued at once in the federal 
courts without pursuing state court remedies. 

There is no question as to the right of the 
infant plaintiffs to be admitted to the schools 
of the City of Roanoke without discrimination on 
the ground of race. They are admitted, however, 
as individuals, not as a class or group, and it is 
as individuals that their rights under the Con- 
stitution are asserted. (Henderson v. United 
States, 339 U.S. 816.) It is the Pupil Placement 
Board of Virginia which must pass in the first 
instance on their right to be admitted to any 
particular school. They can not enroll themselves 
and we can think of no one better qualified to un- 
dertake the task than the officials having that re- 
sponsibility. It is to be presumed that these 
officials will obey the laws, observe the standards 
prescribed by the legislature and avoid the dis- 
crimination on account of race which the Con- 
stitution forbids. Not until they have been 
applied to and have failed to give relief shall 
the federal courts be asked to interfere in school 
administration. (With minor changes in order 
to comply with the factual situation in this case, 
the above was quoted from Chief Judge Parker's 
opinion in Carson v. Warlick, 238 F. 2d 724.) 

The plaintiffs further pray that this Court enter 
a declaratory judgment construing certain sec- 
tions of the Code of Virginia, commonly known 
as the Pupil Placement Act. As these sections 
of the Virginia Code are not facially unconsti- 
tutional, this Court deems it improper to pass 
upon the validity of these statutes under the 
doctrine of federal abstention. See Harrison v. 
NAACP, 360 U.S. 167. Construction and/or the 
constitutionality of the Pupil Placement Act 
should first be determined by the Supreme Court 
of Appeals of Virginia. The plaintiffs or other 
persons similarly situated, should so file if they 
are thusly advised. 

There is no evidence in this case to justify the 
prayer of the plaintiffs that the present members 
of the Pupil Placement Board are administering 
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and enforcing the provisions of the Pupil Place- 
ment Act so as to preserve, perpetuate and ef- 
fectuate the policy, practice, custom and usage 
of assigning children to separate public schools 
on the basis of their race or color. To the con- 
trary, the evidence clearly indicates that the 
members of the Pupil Placement Board are 
conscientiously endeavoring to perform their 
official duties in accordance with law and with- 
out regard to race, color or creed. These prayers 
are therefore denied. 

The Supreme Court of Appeals of Virginia in 
DeFebio v. County School Board of Fairfax 
County, Virginia, 100 S.E. 2d 760, has heretofore 
held that the enrollment or placement of pupils 
in the public schools of Virginia, is vested in the 
State Pupil Placement Board; further there is no 
evidence indicating that the School Board of the 
City of Roanoke or its Division Superintendent 
are, in fact, performing these duties; therefore, 
there is no legal justification for the entry of a 
permanent injunction, and the motion so request- 
ing is herewith denied. 

Counsel for the plaintiffs should prepare an 
appropriate order in accordance with this opin- 
ion, submit the same to counsel for the defend- 
ants for approval as to form, and it will be 
entered accordingly. 

Costs will be assessed against the Pupil Place- 


ment Board. 
* * & 


JUDGMENT 
(October 4, 1961) 


This cause came on for trial before the Court 
sitting without a jury, and the Court having con- 
sidered the pleadings, and having heard and 
received oral evidence and exhibits in open 
court, and having entered and filed a Memo- 
randum Opinion dated July 7, 1961, in accord- 
ance therewith it is. therefore, ADJUDGED, 
ORDERED and DECREED: 


1. That the Pupil Placement Board of the 
Commonwealth of Virginia (hereinafter referred 
to as the Pupil Placement Board) is directed to 
reexamine the transfer applications of the follow- 
ing named students and advise them or their 
parents on or before August 20, 1961, of the 
action taken on such reexaminations and the 
reasons therefor, and that the Pupil Placement 
Board shall file a similar report at the same time 
with the Court: 


a. Jerome Croan 
b. Christopher Kaiser 
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c. Jack T. Long, Jr. 

d. Melvin Franklin 

e. Walter Wheaton 

f. Melvin Anderson 

g. Alene Green 

h. Nancy Lee Martin 

i. Paula Lee Green 

j. Robert Harry Roberson 
k. Linda Lavern Anderson 
1. Roberta Roberson 

m. Nannie Roberson 

n. Phyllis D. Martin 

o. Cynthia Green 


The reconsideration of these applications and 
the action thereon must be without regard to 
race or color and with the use only of just, rea- 
sonable and nondiscriminatory criteria fairly ap- 
plied. The defendants will be heard upon the 
report of the reexamination and any exceptions 
thereto, at a date to be fixed by the Court; 


2. That the Pupil Placement Board is hereby 
ordered to transfer the minor plaintiff, Sylvia 
Long, to the West End Elementary School ef- 
fective with the commencement of the 1961-1962 
school term; 


3. That injunctive relief is denied as to appli- 
cations of the following named minor plaintiffs 
for admission or transfer to the particular schools 
they sought to enter; 


a. Beverly Warren 

b. Theodore Brown 
c. Curtis Strawbridge 
d. Beverly Coleman 
e. Charles Pennix 
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f. Marzenia Moore 

g. Brosen Long 

h. George W. Warren 
i. Charlotte Williams 

j. Robert T. Long 

k. Carolyn J. Warren 

1. Dennis G. Logan 


4. That the plaintiffs’ prayer for declaratory 
relief in the nature of a declaration that plain- 
tiffs and others similiarly situated are being de- 
prived of rights protected by the due process and 
equal protection clauses of the Fourteenth 
Amendment by the defendants’ administration 
of the Virginia Pupil Placement Act, and for a 
declaration that the procedures provided by the 
said Act are inadequate and unreasonable ad- 
ministrative remedies which need not be ex- 
hausted by plaintiffs and others similarly situated 
as a prerequisite to judicial relief, are denied; 


5. That the plaintiffs’ prayers for an injunction 
restraining the defendants from any and all 
action that regulates or affects, on the basis of 
race or color, the admission, enrollment or edu- 
cation of the infant plantiffs, or any other Negro 
children similarly situated, to and in any public 
school under the jurisdiction and control of the 
defendants, is denied; 


6. That the plaintiffs’ prayer for an injunctive 
order directing the defendants to present to the 
Court a complete plan for desegregation of the 
schools under their jurisdiction and control, is 
denied to all of which the plaintiffs, by counsel, 
objected and excepted. 


7. That costs in this action will be assessed 
against the defendant Pupil Placement Board. 
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Gwendolyn Yvette ISELEY, etc., et al., v. The COUNTY SCHOOL BOARD OF ROANOKE 
COUNTY, et al. 


United States District Court, Western District, Virginia, Roanoke Division, July 6 and October 4, 
1961, Civil Action No. 1095, F.Supp 


SUMMARY: Negro school children in Roanoke County, Virginia, brought a class action in fed- 
eral district court against the county school board and the state pupil placement board for 
declaratory judgment and injunctive relief from racial discrimination in the operation of the 
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county schools. On July 16, 1960, plaintiffs had filed for transfer to the schools nearest their 
homes, but the applications had been denied by the state board because they had not been filed 
60 days before the beginning of the school term, as required by the board rules. Plaintiffs 
had then brought suit in the federal court without having appealed the board’s ruling. The dis- 
trict court dismissed the complaint, holding that the transfer applications had not been denied 
on the ground of race; that the 60-day requirement was not unreasonable; and that, since plain- 
tiffs had shown no justification for their late filing, there was no ground for dispensing with 
the administrative requirement. The court also held that it should abstain from passing on 
the validity of the state Pupil Placement Act until that question was presented to the state 
courts; refused to declare that the administrative procedures prescribed by the Act need not 
be pursued prior to seeking federal judicial relief; and ruled that there is no evidence that 
the Act is being administered so as to preserve nae. Subsequently, a judgment dis- 





missing the complaint was entered. 
LEWIS, District Judge. 


MEMORANDUM OPINION 
(July 6, 1961) 


Under date of July 16, 1960, several Negro 
children, through their attorney, filed with the 
Superintendent of the Roanoke County Public 
Schools, Pupil Placement Board forms, seeking 
admission to the schools nearest their homes. 
The said applications were promptly presented 
to the Roanoke County School Board and from 
there forwarded to the Pupil Placement Board 
for processing. 

Under date of August 30, 1960, the parents of 
the said children were notified by the Executive 
Secretary of the Pupil Placement Board that their 
applications to enroll their children in the schools 
requested were denied in accordance with Pupil 
Placement Board rules and regulations requiring 
the submission of such requests sixty days prior 
to the commencement of any school session. This 
action was taken without prejudice to their right 
to make new applications at least sixty days prior 
to the opening date for the 1961-62 school ses- 
sion, if they desired to so do. 

The parents of the said children did not protest 
or appeal this ruling. 

Under date of August 31, 1960, the said infant 
children instituted this suit against the County 
School Board of Roanoke County; its Division 
Superintendent, Herman L. Horn; and E. J. 
Oglesby, Edward T. Justis and Alfred L. Wingo, 
individually and constituting the Pupil Placement 
Board of the Commonwealth of Virginia, as 
parties defendant. The plaintiffs prayed, among 
other things, that the Court enter a judgment 
declaring that the enforcement, operation or 
execution of certain sections of the Code of 
Virginia, commonly known as the Pupil Place- 
ment Act. violated the Due Process and Equal 


Protection Clauses of Section 1 of the Fourteenth 
Amendment of the Constitution of the United 
States; that the procedure sections of the Pupil 
Placement Act need not be pursued as a con- 
dition precedent to judicial relief from the im- 
position of segregation requirements based on 
race or color; and that the action of the members 
of the Pupil Placement Board, in administering 
and enforcing the provisions of the Pupil Place- 
ment Act, deprives them of their liberty without 
due process and equal protection of the laws 
secured by the Constitution of the United States. 


The plaintiffs further prayed that the Court 
enter a temporary and permanent injunction, re- 
straining the defendant School Board and its 
Division Superintendent from any and all action 
that regulates or affects, on the basis of race or 
color, the admission, enrollment or education of 
the infant plaintiffs, or any other Negro children 
similarly situated, to and in any public school 
operated by the defendants; and that an order 
be entered directing the defendants to present 
to this Court, within ten days, a complete and 
comprehensive plan, which shall provide for a 
prompt and reasonable start toward desegrega- 
tion of the public schools under their jurisdiction 
and control. 

The motion for a temporary injunction was 
heard September 15, 1960, and denied. Where- 
upon, the defendants promptly filed their re- 
sponsive pleadings, including a motion to dismiss. 
The defendants, in their answers, generally 
denied the allegations of the complaint and as- 
serted that all rights of assignment and enroll- 
ment in the public schools of the County of 
Roanoke were vested in the Pupil Placement 
Board. They further alleged that the plaintiffs 
had not exhausted the administrative procedures 
provided for in the Pupil Placement Act. 

The matter was then fully heard on the merits, 
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and the record thus made discloses the follow- 
ing facts: 

Six of the transfer applications in question 
were signed by the parents of the infant children 
on June 6, 1960. The other application was 
dated June 16, 1960. All of the applications were 
in the possession of the plaintiffs’ attorney from 
that date until July 16, 1961, at which time he 
filed them with the Superintendent of the Roa- 
noke County Schools. 

The rules and regulations of the Pupil Place- 
ment Board requires that all such transfer ap- 
plications, from both white and colored students, 
be filed at least sixty days prior to the commence- 
ment of any school session. 

The Pupil Placement Board denied these “re- 
quests for transfer”, solely, on the ground of late 
filing. None of the plaintiffs noted a protest or 
indicated they were aggrieved by the assign- 
ments made by the Pupil Placement Board. 

All assignments and placement of children in 
the schools of Roanoke County are made by the 
Pupil Placement Board. The School Board and 
its Division Superintendent do not make any 
assignments or any recommendations in refer- 
ence thereto. All information received from the 
applicants is forwarded to the Pupil Placement 
Board for processing. 

The evidence further indicated the Roanoke 
County School System operates under what is 
known as the “Feeder System”; that is, certain 
geographically located elementary schools feed 
their students on graduation to certain junior 
high schools, which, in turn, feed their graduates 
to certain high schools. Except in cases of re- 
quested transfers, approved by the Pupil Place- 
ment Board, this feeder system applies to both 
white and colored students. All students enrolled 
in school after December 29, 1956, remained in 
the schools formerly attended until graduation, 
except in the case of approved transfer. New 
students and those who change their residence 
within the County prior to graduation, are as- 
signed to the appropriate school by the Pupil 
Placement Board. 

No evidence of any kind was offered indicat- 
ing that the Pupil Placement Board had dis- 
criminated on account of race or color in the 
assignment of any student, new or transferred, 
to the schools of Roanoke County. 

The determinate question in this case is, 
whether or not the Pupil Placement Board, in 
denying the applications of the infant plaintiffs 
to attend the schools of their choice, discrimi- 
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nated on the ground of race or color. The answer 
to that question must be in the negative. 

There is absolutely no evidence that these 
transfer applications were denied on the ground 
of color or race. They were denied solely on ac- 
count of the fact that they were not timely filed. 
The rule that all transfer requests must be sub- 
mitted sixty days prior to the commencement of 
any school session is not unreasonable and must 
be complied with except in unusual cases. It 
applies to all students, white and colored alike. 

Plaintiffs offered no explanation in re the delay 
in filing their applications except to state they 
were turned over to their attorney on the dates 
they were executed, namely, June 6 and June 16, 
1960. Plaintiffs’ attorney offered no explanation 
for his retention of these applications, for ap- 
proximately forty days prior to filing, except to 
state that he was not fully acquainted with the 
rules and regulations of the Pupil Placement 
Board and that the infant plaintiffs should not 
be deprived of their constitutional rights on ac- 
count of his dereliction. 


Such unexplained and unjustified delay in 
complying with the administrative requirements 
of the Pupil Placement Board does not constitute 
a proper legal ground for dispensing therewith. 
To the contrary, the Court of Appeals for the 
Fourth Circuit has consistently required Negro 
pupils desirous of being reassigned to schools 
without regard to race to pursue established 
administrative procedures before seeking inter- 
vention of a federal court. Farley v. Turner, 
281 F. 2d 131. 

The appeals to the state courts which these 
statutes provide are judicial, not administrative 
remedies; after administrative remedies before 
the Pupil Placement Board have been exhausted, 
judicial remedies for denial of constitutional 
rights may be pursued at once in the federal 
courts without pursuing state court remedies. 

There is no question as to the right of the 
infant plaintiffs to be admitted to the schools of 
the County of Roanoke without discrimination 
on the ground of race. They are admitted, how- 
ever, as individuals, not as a class or group, and 
it is as individuals that their rights under the 
Constitution are asserted. (Henderson v. United 
States, 339 U.S. 816.) It is the Pupil Placement 
Board of Virginia which must pass in the first 
instance on their right to be admitted to any 
particular school. They can not enroll them- 
selves and we can think of no one better quali- 
fied to undertake the task than the officials 
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having that responsibility. It is ‘to be presumed 
that these officials will obey the laws, observe 
the standards prescribed by the legislature and 
avoid the discrimination on account of race 
which the Constitution forbids. Not until they 
have been applied to and have failed to give 
relief shall the federal courts be asked to inter- 
fere in school administration. (With minor 
changes in order to comply with the factual 
situation in this case, the above was quoted from 
Chief Judge Parker’s opinion in Carson v. War- 
lick, 238 F, 2d 724. ) 


The plaintiffs further pray that this Court enter 
a declaratory judgment construing certain sec- 
tions of the Code of Virginia, commonly known 
as the Pupil Placement Act. As these sections 
of the Virginia Code are not facially unconsti- 
tutional, this Court deems it improper to pass 
upon the validity of these statutes under the 
Doctrine of Federal Abstention. See Harrison v. 
NAACP, 360 U.S. 167. Construction and/or the 
constitutionality of the Pupil Placement Act 
should first be determined by the Supreme Court 
of Appeals of Virginia. The plaintiffs, or other 
persons similarly situated, should so file if they 
are thusly advised. 


The plaintiffs further pray that this Court enter 
judgment, declaring the administrative pro- 
cedures provided for in Title 22, Sections 232.8 
to 232.14, inclusive, of the Code of Virginia, are 
inadequate to secure and protect their rights to 
nonsegregated education and need not be pur- 
sued as a condition precedent to judicial relief 
from the imposition of segregation requirements 
based on race or color. Without passing on the 
constitutionality of these sections of the Virginia 
Code, the Court is of the opinion the admini- 
strative procedures set forth therein are not un- 
reasonable and must be complied with except in 
unusual cases. They apply equally to all, regard- 
less of race, color or creed. 


There is no evidence in this case to justify the 
prayer of the plaintiffs that the present members 
of the Pupil Placement Board are administering 
and enforcing the provisions of the Pupil Place- 
ment Act so as to preserve, perpetuate and ef- 
fectuate the policy, practice, custom and usage 
of assigning children to separate public schools 


on the basis of their race or color. To the con- 
trary, the evidence in this case clearly indicates 
that the members of the Pupil Placement Board 
are conscientiously endeavoring to perform their 
official duties in accordance with the law and 
without regard to race, color or creed. These 
prayers are therefore denied. 

The Supreme Court of Appeals of Virginia, in 
DeFebio v. County School Board of Fairfax 
County, Virginia, 100 S.E. 2d 760, has hereto- 
fore held that the enrollment or placement of 
pupils in the public schools of Virginia, is vested 
in the State Pupil Placement Board; further, 
there is no evidence in this case indicating that 
the School Board of the County of Roanoke or 
its Division Superintendent are, in fact, perform- 
ing these duties; therefore, there is no legal justi- 
fication for the entry of a permanent injunction, 
and the motion so requesting is herewith denied. 

Counsel for the defendants should prepare an 
appropriate order in accordance with this opin- 
ion, dismissing the complaint; submit the same 
to counsel for plaintiffs for approval as to form, 
and the same will be accordingly entered. Costs 
will be assessed against the plaintiffs. 


JUDGMENT 
(October 4, 1961) 


This action having been duly matured came 
on for hearing on May 24, 1961, upon the com- 
plaint, the answers and motions to dismiss 
of the defendants, the evidence taken in open 
court, and was argued by counsel. 


UPON CONSIDERATION WHEREOF, the 
court being of the opinion that the plaintiffs are 
not entitled to the relief sought in their com- 
plaint and that the defendants motions to dismiss 
should be sustained, and having set forth the 
reasons for such conclusions in a memorandum 
opinion under date of July 6, 1961, heretofore 
duly filed and now made a part of the record 
as its findings of fact and conclusions of law: 

It is accordingly ADJUDGED, ORDERED 
and DECREED that the complaint be and is 
hereby dismissed at the plaintiffs’ costs, and 
that this action be forthwith stricken from the 
docket, to all of which the plaintiffs, by counsel, 
object and except. 
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EDUCATION 
Public Schools—Virginia (Richmond) 


Lorna Renee WARDEN, et al. vy. SCHOOL BOARD OF THE: CITY OF RICHMOND, et al. 


United States District Court, Eastern District, Virginia, Richmond Division, July 5, 1961, Civil Ac- 
tion No, 2819, -—— F.Supp. ———. 


SUMMARY: Several Negro children brought an action in federal district court against the 
Richmond School Board and the state Pupil Placement Board to enjoin defendants from 
denying plaintiffs the right to attend a named all-white school, and for a declaratory judg- 
ment that the state Pupil Placement Act was unconstitutional. All but one of the children 
subsequently moved for leave to withdraw. Prior to bringing suit, plaintiff had filed an ap- 
plication for transfer from an all-Negro school, but this application had been denied by the 
state Pupil Placement Board. Plaintiff, without filing any protest to this action, had then in- 
stituted the present suit. Thereafter the membership of the state board changed, and the new 
members indicated that “there was no reason to believe the present board would not act 
favorably in [plaintiff’s] case if she would only file a current application for transfer.” The 
court, however, ruled that plaintiff would not now be required to file a protest against denial 
of her application, because exhaustion of administrative remedies was not required where 
such acts would have been futile. Since the board had obviously discriminated against plain- 
tiff because of race, her admission to a named all-white school was ordered. The court de- 
clined to rule the state Pupil Placement Act unconstitutional, holding that the administra- 
tive procedures therein are reasonable and must be complied with “except in unusual cases”; 
however, exhaustion of state judicial remedies in the Act was held not to be a prerequisite 
to seeking relief from the federal courts. The requested injunction against the city school 





board was denied, because all rights of assignment in the city schools were vested in the state 


board. 
LEWIS, District Judge 


MEMORANDUM OPINION 


During the month of July, 1958, several Negro 
children, through their attorney, filed applica- 
tions with the School Board of the City of 
Richmond, Virginia, for transfers to schools as 
indicated, commencing with the school session 
1958-59, or, in the alternative, to such other 
school to which their assignment might properly 
be determined on the basis of objective con- 
siderations without regard to their race or color. 
These applications were promptly forwarded to 
the State Pupil Placement Board. 

Under date of September 2, 1958, the Pupil 
Placement Board assigned the said children to 
certain schools that were then being attended 
by other Negro children. The children’s attorney 
was advised accordingly by letter dated Septem- 
ber 3, 1958. 

Under date of September 2, 1958, this suit was 
instituted against the School Board of the City 
of Richmond and H. I. Willett, its Division Su- 
perintendent, praying that the Court enter an 
interlocutory and permanent injunction, enjoin- 


ing the defendants, their successors in office, and 
their agents and employees from denying the 
infant plaintiffs solely on account of race or 
color the right to be enrolled in and to attend 
the public schools of the City of Richmond, to 
which they respectively had sought admission for 
the 1958-59 school session. 

Upon consideration of the facts shown by the 
evidence and upon argument of counsel, Judge 
Sterling Hutcheson under date of September 11, 
1958, denied the motion for an interlocutory in- 
junction; whereupon the defendants filed their 
responsive pleadings, including a motion to dis- 
miss. 

Judge Hutcheson under date of May 20, 1959, 
denied the motion to dismiss and entered an 
order on June 2, 1959, granting plaintiffs leave 
to amend their bill of complaint requesting relief 
against the State Pupil Placement Board and its 
individual members. 

Pursuant thereto, three of the original plain- 
tiffs filed an amended and supplemental com- 
plaint, naming the School Board of the City of 
Richmond, H. I. Willett, its Division Superin- 
tendent, and Andrew A. Farley, Beverley H. 
Randolph, Jr., and Hugh V. White, individually 








1026 


and constituting the Pupil Placement Board of 
the Commonwealth of Virginia, as parties de- 
fendant; praying among other things, that the 
Court enter a judgment declaring that the en- 
forcement, operation or execution of certain 
sections of the Code of Virginia, commonly 
known as the Pupil Placement Act, violated the 
Due Process and Equal Protection Clause of 
Section 1, of the Fourteenth Amendment to the 
Constitution of the United States; and that the 
Procedure Sections of the Pupil Placement Act 
need not be pursued as a condition precedent to 
judicial relief from the imposition of the segre- 
gation requirements based on race or color; and 
that a permanent injunction be entered restrain- 
ing the defendant School Board of the City of 
Richmond and its Division Superintendent from 
any and all actions that regulate or affect, on the 
basis of race or color, the admission, enrollment 
or education of the infant plaintiffs, or any other 
Negro child similarly situated, to and in any 
public school operated by the defendants. 

Responsive pleadings were promptly filed by 
all of the defendants. However, no further action 
was taken or requested by any of the parties to 
this suit until the Court, on its own motion, set 
the matter for hearing on the merits, to-wit, 
March 30, 1961. 


The defendant School Board and its Division 
Superintendent, in their answers, generally de- 
nied the allegations of the complaint and 
asserted that all rights of assignment and enroll- 
ment in the public schools of the City of Rich- 
mond were vested in the Pubil Placement Board. 
The present members of the Pupil Placement 
Board having been substituted as parties de- 
fendant on the day of the hearing on the merits, 
filed no formal answer. The former members of 
the School Board, in their answer, stated that 
under the rules of the then Pupil Placement 
Board, no pupil should be transferred from one 
school to another in the absence of a favorable 
recommendation by local school officials without 
regard to race, color or creed, and that none of 
the plaintiffs in this case had filed any protest 
with the Pupil Placement Board nor indicated 
aggrievance by any action taken by it. 

Upon the date of the said hearing two of the 
plaintiffs, namely, Lorna Renee Warden and her 
father, and Wanda Irene Dabney and her father, 
moved for leave to withdraw as parties plaintiff, 
which motions were granted; the remaining 
plaintiff is Daisy Jane Cooper, an infant, by 
Elizabeth Cooper, her mother and next friend. 
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The evidence, including the exhibits intro- 
duced in the proceedings heard by Judge 
Hutcheson, discloses that Daisy Jane Cooper was 
nine years of age in 1958; that she last attended 
Grade 4-L in the George Washington Carver 
Elementary School; that she sought transfer to 
Grade 4-H, Westhampton School; that her ap- 
plication was denied by the Pupil Placement 
Board, with the following notation thereon: “This 
pupil has been in attendance at Carver since 
February 1954;” that plaintiff continued her at- 
tendance in the Carver school from that date to 
the present time; that no protest or appeal was 
taken by her parents or her attorney. 

The evidence further discloses that the plain- 
tiff is a Negro child residing at 5401 Marion 
Street, in the City of Richmond; that her home 
is approximately four and a half blocks from the 
Westhampton School and approximately five 
miles from the Carver School; that she resides in 
the Westhampton School District; that she is 
taken, along with other Negro children residing 
in her community, to the Carver School by school 
bus; that the Westhampton School is attended 
by children of the white race and the Carver 
School by children of the Negro race; that the 
Division Superintendent, in response to the fol- 
lowing question: “Had this Cooper child been a 
white child living at the same address, what 
school would that child have been attending?”, 
answered, “I presume she would have attended 
the Westhampton School.” 


The School Board of the City of Richmond 
does not assign any child, white or Negro, to 
any school. That duty is vested in the State 
Pupil Placement Board. The School Board of the 
City of Richmond did not institute any request 
for a change in the assignment of any child ex- 
cept in the case where the School Board re- 
quested of the State Pupil Placement Board that 
all students in one school be transferred to an- 
other school for the purpose of utilization of 
existing school buildings due to a shift in the 
population. 


The geographical districts for the Richmond 
schools are substantially the same as they were 
prior to 1957. Any changes that have been made 
were the responsibility of the Pupil Placement 
Board. Generally, students living in a geographi- 
cal school district, attend the schools in that 
district. The infant plaintiff resides in the West- 
hampton School district. Normally, both white 
and colored students graduating from elementary 
schools in their geographical districts automati- 
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cally attend the junior and senior high schools set 
up for graduates of those elementary schools ex- 
cept in cases where individual students, both 
white and colored, request to be transferred to 
another junior or senior high school. 

The School Board of the City of Richmond 
has not instituted a policy of asking the Pupil 
Placement Board to mix the races in the schools. 
As of today all students graduating from one 
school to another, regardless of race or color, are 
required to make application for enrollment in 
the junior or senior high schools of their choice 
through the Pupil Placement Board. They attend 
the school thus assigned. When a student, white 
or Negro, makes a request for transfer to another 
school, the local School Board sends to the Pupil 
Placement Board only such information as is sub- 
mitted by the applicant. They also furnish the 
Pupil Placement Board, when requested, any 
information they have in their records pertaining 
to that student. Both white and colored students 
entering school for the first time, pre-register at 
the school of their own choice. The assignment 
of the child to a specific school is made by the 
Pupil Placement Board. 

It is clear from the record in this case that 
the infant plaintiff, Daisy Jane Cooper, would 
have been assigned to the Westhampton School 
except for the fact she is a Negro child. Counsel 
for the present members of the Pupil Placement 
Board frankly stated during argument that there 
was no reason to believe the present Board would 
not act favorably in her case if she would only 
file a current application for transfer. 

Discrimination on account of race, in the case 
of the Cooper child, was therefore obvious, and 
since the final result would have been the same, 
if a protest had been filed with the former mem- 
bers of the Pupil Placement Board, in view of 
their expressed segregation policy, as found by 
this Court in Beckett v. School Board of the City 
of Norfolk, 185 Fed. Supp. 459 (Norfolk Divi- 
sion of the United States District Court for the 
Eastern District of Virginia), it is not necessary 
that the infant plaintiff exhaust all of the ad- 
ministrative procedures. To have required such, 
would have been to have required a futile act. 

Therefore, in the case of Daisy Jane Cooper, 
the Court concludes the then Pupil Placement 
Board’s policy and practices were unconstitu- 
tional and herewith orders the admission of the 
said child to the appropriate grade in the West- 
hampton School, effective with the beginning of 
the opening of the 1961 Fall Term, without re- 
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quiring her to proceed further before the Pupil 
Placement Board. 

The original plaintiffs, all of whom have vol- 
untarily withdrawn from this case except the 
Cooper child and her mother, pray that this 
Court enter a declaratory judgment construing 
certain sections of the Code of Virginia, com- 
monly known as the Pupil Placement Act. As 
these sections of the Virginia Code are not facial- 
ly unconstitutional, this Court deems it improper 
to pass upon the validity of these statutes under 
the doctrine of federal abstention. See Harrison 
v. NAACP, 360 U.S. 167. Construction and/or 
the constitutionality of the Pupil Placement Act 
should first be determined by the Supreme Court 
of Appeals of Virginia. The plaintiffs, or other 
persons similarly situated, should so file if they 
are thusly advised. 

The plaintiffs further pray this Court enter 
judgment, declaring the administrative pro- 
cedures provided for in Title 22, Sections 232.8 
to 232.14, inclusive, of the Code of Virginia are 
inadequate to secure and protect the rights of 
the infant plaintiffs, to nonsegregated education 
and need not be pursued as a condition preced- 
ent to judicial relief. Without passing on the 
constitutionality of these sections of the Virginia 
Code, the Court is of the opinion the adminstra- 
tive procedures set forth therein are not unrea- 
sonable and must be complied with except in un- 
usual cases. They apply to all, regardless of race, 
color or creed. 

The Court of Appeals for the Fourth Circuit 
has consistently required Negro pupils desirous 
of being reassigned to schools without regard to 
race, to pursue established administrative pro- 
cedures before seeking intervention of a federal 
court. Farley v. Turner, 281 Fed. 2d 131. The 
appeals to the state courts which these statutes 
provide, are judicial, not administrative remedies 
and after administrative remedies before the 
Pupil Placement Board have been exhausted, 
judicial remedies for denial of constitutional 
rights may be pursued at once in the federal 
courts without pursuing state court remedies. 

There is no question as to the right of the 
infant plaintiff to be admitted to the schools of 
the City of Richmond without discrimination on 
the ground of race. She is admitted, however, as 


-an individual, not as a class or group; and it is as 


an individual that her rights under the Consti- 
tution are asserted. (Henderson v. United States, 
339 U.S. 816). It is the Pupil Placement Board 
of Virginia which must pass in the first instance 
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on her right to be admitted to any particular 
school. Somebody must enroll the pupils in the 
schools. They can not enroll themselves; and 
we can think of no one better qualified to under- 
take the task than the officials having that re- 
sponsibility. It is to be presumed that these 
officials will obey the laws, observe the stand- 
ards prescribed by the legislature, and avoid the 
discrimination on account of race, which the 
-Constitution forbids. Not until they have been 
applied to and have failed to give relief should 
the federal courts be asked to interfere in the 
school administration. (With minor changes in 
order to comply with the factual situation in this 
case, the above was quoted from Chief Judge 
Parker’s opinion in Carson v. Warlick, 238 Fed. 
2d 724.) 


It is unnecessary to pass upon the actions of 
the former members of the Pupil Placement 
Board except to the extent their actions affected 
the constitutional rights of the infant plaintiff, 
Daisy Jane Cooper. (This has heretofore been 
done.) They are no longer administering and 


enforcing the provisions of the Pupil Placement 
Statutes of Virginia. 

The Supreme Court of Appeals of Virginia, 
in Defebio v. County School Board of Fairfax 
County, Virginia, 100 S. E. 2d 760, has hereto- 
fore held that the enrollment or placement of 
pupils in the public schools of Virginia, is vested 
in the State Pupil Placement Board; further, 
there is no evidence indicating that the School 
Board of the City of Richmond or its Division 
Superintendent are, in fact, performing these 
duties; therefore there is no legal justification for 
the entry of a permanent injunction, and the 
motion so requested is herewith denied. 

Counsel for the plaintiffs should prepare an 
appropriate order in accordance with this opin- 
ion, ordering the enrollment of Daisy Jane 
Cooper in the appropriate grade in the West- 
hampton School in the City of Richmond, be- 
ginning with the 1961 Fall Term; submit the 
same to counsel for defendants for approval as 
to form and upon the entry thereof this case will 
stand dismissed. Costs will be assessed against 
the State Pupil Placement Board. 
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Colleges and Universities—Mississippi 
James Howard MEREDITH v. Charles Dickson FAIR, et al. 


United States District Court, Southern District, Mississippi, Jackson Division, December 12, 1961, 
Civil Action No. 3130, 199 F.Supp. 754. 


SUMMARY: A Negro who had been denied admission to the University of Mississippi in 
February, 1961, brought an action in a federal district court in May to enjoin university 
officials from refusing to admit him for the summer term. Plaintiff contended that his ap- 
plication had been denied solely because of his race. On motion for a temporary injunction, 
the court found that plaintiff had not filed with his application certifications from six uni- 
versity alumni attesting to his good moral character and recommending him for admission, 
which were required by the university of all applicants for admission; and that plaintiff had 
failed to carry his burden of proving that he had been denied admission because of his race. 
The court therefore refused to grant a temporary injunction, and set a date for a final hear- 
ing on the merits in January, 1962, On January 17, the hearing was postponed until January 
24 because of illness of defendant’s counsel. 
MIZE, District Judge. He filed his complaint on behalf of himself and 
of other Negro students in the State of Missis- 
sippi similarly situated. He seeks a preliminary 
and permanent injunction enjoining the defend- 

Plaintiff, James Howard Meredith, isa member _ ants from refusing him admittance to the Univer- 
of the Negro race and a citizen of Mississippi. _ sity of Mississippi and for a declaratory judgment. 


OPINION 
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The defendants in the case are members of the 
Board of Trustees of State Institutions, the Chan- 
cellor of the University of Mississippi, the Dean 
of the College of Liberal Arts, and the Registrar 
of the University. 


The management and control of the University 
of Mississippi and all other state institutions of 
higher learning in the State of Mississippi is 
vested in the Board. 

James Howard Meredith filed his complaint 
on the 31st day of May, 1961 and alleged that he 
had been deprived of rights secured to him by 
the Constitution of the United States in violation 
of Title 42, U.S.C. Sec. 1983. He alleged that the 
University of Mississippi is limited by policy and 
custom to students on a segregated basis only. 
The defendants answered and denied the mate- 
rial allegations of the complaint, particularly that 
part where he alleged that he was denied ad- 
mittance solely because of his race. Plaintiff 
further alleged that certain rules and regulations 
of the University of Mississippi have been im- 
properly and unconstitutionally applied to him 
and avers that he was not accepted as a resi- 
dent undergraduate transfer student solely be- 
cause he is a Negro. This was denied by the 
defendants. 

Concurrently with the filing of the complaint 
plaintiff moved for a temporary restraining order 
without notice. This application for preliminary 
restraining order without notice was denied by 
the Court on the grounds that notice of applica- 
tion should have been given to the defendants. 
Concurrently with the filing of the complaint 
he also filed a motion for a preliminary injunc- 
tion and this motion was noticed for hearing 
on the 12th of June, 1961 at Biloxi, Mississippi, 
at which time it came on for hearing. This mo- 
tion specifically related to the summer session 
of the University of Mississippi beginning June 
8, 1961. The motion was called for hearing on 
June 12 and before the beginning of any pro- 
ceedings the Court inquired of counsel on both 
sides as to whether or not the motion was to be 
heard on affidavits or on oral testimony. Attor- 
ney for the plaintiff advised the Court that she 
desired to proceed on oral testimony and the 
trial was thereupon begun upon the application 
for the preliminary injunction. Not having fin- 
ished the case during that day and because prior 
to this time other matters had been set for hear- 
ing on the following day, the Court recessed this 
hearing until Julv 10, 1961. On June 29, 1961 
plaintiff filed another motion for preliminary 


injunction, praying that the Court would enjoin 
the defendants from refusing to admit plain- 
tiff to the second summer session commencing 
on July 17, 1961 solely because of his race and 
color. On July 10, pursuant to the former order 
of recess, the Court met and at that time was 
advised that the leading counsel for the defend- 
ants was seriously ill and that his physical condi- 
tion prevented his attendance at the hearing. 
The Court heard this matter and from the affi- 
davits and from doctors’ certificates determined 
that it would endanger the life of leading counsel 
if he were compelled to proceed. He is the first 
Assistant Attorney General of the State and has 
taken the leading part throughout all hearings 
and the Court determined that sound discretion 
dictated out of necessity that it should again re- 
cess at the hearing to the next available date, 
which was the 10th of August. On that date 
counsel for plaintiff announced in open court that 
she would withdraw her motion for preliminary 
injunction relating to the date of June 8, 1961 
and the Court granted her leave to withdraw 
that motion and gave her permission to file a 
later motion, but a later motion was not filed. 
However, the one that was filed on June 29, 1961 
was left pending and it was this motion that 
was taken up for hearing on August 10 and pro- 
ceeded to a conclusion on August 16. It is the 
contention of plaintiff that although the July 17 
session—the second summer session—was past, 
yet it was the duty of the Court to proceed and 
determine if a preliminary injunction should be 
granted for the remainder of the summer session 
or for future terms or sessions of the University 
of Mississippi. No application had been filed 
with the authorities of the University of Missis- 
sippi other than the one mentioned in the orig- 
inal complaint. 


In his original complaint the plaintiff alleged 
that on the first day of February, 1961 the Regis- 
trar of the University of Mississippi received by 
registered mail an application from the plaintiff 
for admission to the mid-year or 1961 spring 
session, which commenced on February 6, 1961. 
In that application he represented himself to be 
a citizen of Mississippi, having a permanent ad- 
dress at Kosciusko, in Attala County, Mississippi, 
and a mailing address in the City of Jackson, 
Hinds County, Mississippi. In his application 
he stated that he applied to be classified as a 
junior in the College of Liberal Arts. The Court 
finds as a fact that he did not make application 
by that letter and that in response to that request 
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forms for the listing of the names of six alumni 
residing in the County of plaintiff's residence, 
who had known plaintiff for at least two years 
and who would certify him as a person of good, 
moral character, and would recommend him for 
admission to the University of Mississippi, but as 
a matter of fact these forms were never fur- 
nished by the plaintiff. Instead, he sent five 
certificates addressed “To Whom It May Con- 
cern”, certifying that he was of good moral 
character, none of which were signed by persons 
who were alumni of the University of Missis- 
sippi. On the 4th day of February, 1961 the 
Registrar telegraphed plaintiff and all other ap- 
plicants whose applications had been received 
after January 25, 1961 that the University had 
found it necessary to discontinue consideration 
of all applications for the Spring, 1961 mid-year 
semester received subsequent to that date. The 
facts show that this was due to an overcrowded 
condition existing in the University classrooms 
and dormitories, which had been recognized and 
had been under consideration by the University 
Committee on Admissions since October, 1960 
as a part of an over-all plan to upgrade the 
quality of educational opportunity afforded by 
the University. This applied to all applications 
made after January 25, 1961, without any regard 
to the race or color of the applicant. The testi- 
mony shows without contradiction, and I find 
as a fact, that many other potential applicants 
who made inquiry about applications subsequent 
to February 4 were similarly treated and none 
were permitted to apply for the Spring, 1961 
mid-year semester. The testimony shows, and I 
find as a fact, that there was no discrimination 
against any student, and particularly the plain- 
tiff, solely because of his race or color with re- 
gard to the action of the University of Mississippi 
in discontinuing consideration of applicants for 
the Spring, 1961 semester after the January 25, 
1961 cut-off date. 

By letter dated February 20, 1961 plaintiff 
responded to the Registrar’s cut-off telegram by 
requesting that his application be considered as 
an application for admission to the Summer, 
1961 session beginning June 8. This letter, as well 
as all subsequent correspondence, was sent to 
the University by plaintiff by registered mail 
with return receipt requested, which is an un- 
usual procedure. Again on March 26 the plaintiff 
wrote the Registrar admitting that his previous 
five certificates did not comply with the regula- 
tions of the University in that they did not 
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recommend his admission to the University of 
Mississippi and with this letter he enclosed 
additional letters from the same five people 
which referred to his good moral character and 
also recommended him for admission to the Uni- 
versity of Mississippi. On April 12, 1961 plaintiff 
mailed a letter which was prepared by his at- 
torneys to the defendant, Dr. Lewis, who is 
Dean of the College of Liberal Arts, which stated 
that plaintiff concluded that the Registrar had 
failed to act upon his application solely because 
of his race and color and requesting Dr. Lewis 
to review his case. In response to that letter the 
Registrar on May 9, 1961 sent plaintiff a pre- 
liminary evaluation of credits indicating a maxi- 
mum credit allowance at the University of 
Mississippi or 48 semester hours out of a total of 
90 semester hours offered, according to plaintiff's 
transfer from Jackson State College. On May 
15, 1961 the Committee on Admissions at the 
University of Mississippi met with eight mem- 
bers in attendance. Only two of these eight 
members had any knowledge that the plaintiff 
had applied to the University of Mississippi. 
At this meeting no specific instructions or stu- 
dents were discussed. The Committee at that 
time adopted several regulations. The action of 
the Committee taken that day affected the award 
of credit for military training; acceptance of 
credits from institutions which are not members 
of regional accrediting associations; and also 
problems connected with school credits. The 
undisputed testimony is that the adoption of 
these particular regulations were considered in 
terms of the quality of students transferred to 
the University and the adoption of the regula- 
tions was a means of improving that quality 
and was simply a part of a continuing study and 
action by the Committee on Admissions to effect 
such improvement. The testimony is and I find 
as a fact that this action was not taken in any 
attempt direct or indirect, to discriminate against 
anyone solely on the ground of race or color. 
Later, in a letter received by the University 
on May 16, 1961, plaintiff stated that he desired 
to have his application treated as a pending 
application for admission to the summer ses- 
sion beginning with the first term in June, 1961. 
Many of the credits tendered by the plaintiff for 
admission as a transfer student were denied be- 
cause they did not measure up to the regulations 
required of all students who applied for admis- 
sion to the University. The Jackson State Col- 
lege, where plaintiff was in attendance, was 
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not a member of the Southern Association of 
Colleges and Secondary Schools. 

Plaintiff contends and alleges that he is a citi- 
zen of Attala County, Mississippi. The defendants 
denied this and they contend that he was a non- 
resident of the State of Mississippi and not a 
resident citizen of this State, and they cross 
examined him at length about his various move- 
ments and activities. Defendants contend that 
while he was born in Mississippi, yet he changed 
his domicile either to Michigan or Indiana and 
that he never did move back to Mississippi as 
a citizen, but only came back as a student. On 
cross examination it was shown that he was 
married to an Indiana girl and that he claimed 
Michigan as his residence; that he enlisted in the 
Army from the State of Michigan and not from 
the State of Mississippi. Defendants further 
brought out on cross examination that after he 
entered Jackson State College at Jackson, Missis- 
sippi, he registered in Hinds County, Mississippi 
and that when he registered in Hinds County, 
Mississippi he swore falsely that he was a citizen 
of Hinds County, Mississippi and that this was 
knowingly done for the purpose of obtaining a 
registration. He admitted that he knew he was 
not a citizen of Hinds County, but that he knew 
he was a citizen of Attala County, and finally, 
on cross examination, he admitted that he knew 
he was swearing falsely when he swore to the 
Registrar of Voters in Hinds County, Mississippi 
that he was a citizen of that county. He stated 
that he had always claimed Attala County as his 
domicile and still claims it as his domicile. As a 
result of his false swearing the record shows that 
he was registered as a voter in Jackson, Hinds 
County, Mississippi. In determining whether he 
is a resident of Mississippi or a non-resident of 
Mississippi I have taken this evidence into 
consideration, along with all the other evidence 
touching on that question. The testimony shows 
without conflict that he was born and reared in 
Kosciusko, Attala County, Mississippi; that he 
finished High School there and thereafter took 
courses in other schools and while he was in the 
service, but that during all this time he claimed 
Attala County as his domicile. The record fur- 
ther shows that while he was in the Army he 
made investments back in Attala County, having 
bought two farms there. The record further 
shows that in order for one to register as a voter 
in Mississippi he must be a citizen of the state 
for a period of two years and a citizen of the 
county and precinct in which he was to register 


for a period of one year. It is unnecessary to 
detail further the testimony touching on this 
question, but I find as a fact from all of the 
testimony that he was and is now a citizen of 
Attala County, Mississippi. This holding is sup- 
ported by the authorities of Texas v. Florida, 
et al 306 U. S. 398. 

There is a good deal of testimony introduced 
in the cause, but very little conflict, and the over- 
whelming weight of the testimony is that the 
plaintiff was not denied admission because of 
his color or race. The Registrar swore emphati- 
cally and unequivocably that the race of plaintiff 
or his color had nothing in the world to do with 
the action of the Registrar in denying his appli- 
cation. An examination of the entire testimony 
of the Registrar shows conclusively that he gave 
no consideration whatsoever to the race or the 
color of the plaintiff when he denied the appli- 
cation for admission and the Registrar is cor- 
roborated by other circumstances and witnesses 
in the case to this effect. Careful consideration 
was given to the application and in the honest 
judgment of the Registrar he did not meet the 
requirements required of all students at the Uni- 
versity. This testimony is undisputed and the 
testimony of the Registrar was not unreasonable, 
but on the contrary was given openly and fairly; 
and in addition to his testimony, of course there 
is the presumption of law that an official will 
perform his duties honestly. 

The burden of proof, of course, is upon the 
plaintiff to prove by the preponderance of the 
evidence that his admission was denied because 
of his race or color and this the plaintiff has ut- 
terly failed to do. The action taken by the 
Registrar and the other authorities at the Univer- 
sity was not based to any extent at all on his 
race or color and the plaintiff has failed to meet 
the burden and the motion for the preliminary 
injunction should be denied. 


An order may therefore be drawn denying the 


motion for the temporary injunction and the case 


set for final hearing on its merits on January 
15, 1962. 


This the 12th day of December, 1961. 


ORDER 


This cause came on for hearing on the 12th 
of June, 1961, 10th of August, 1961 and the 15th 
day of August, 1961. On Plaintiffs motion for ° 
a preliminary injunction and after having heard 
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the testimony and oral arguments and after 1961, the motion for preliminary injunction is 
consideration of Briefs, and in accordance with denied and the case is set for trial on the merits 
the Opinion of the Court dated December 12, for January 15, 1962. 





EDUCATION 
Colleges and Universities—North Carolina 


Roy S. WYNN et al. v. TRUSTEES OF THE CHARLOTTE COMMUNITY COLLEGE SYS. 
TEM, et al. 


North Carolina Supreme Court, November 8, 1961, 122 S.E.2d 404. 


SUMMARY: Taxpayers of Mecklenburg County, North Carolina, brought an action in a state 
superior court seeking to enjoin the Community College System board of trustees from 
using public funds for constructing a new campus for the community’s Negro junior college. 
The superior court sustained defendant’s demurrer to the complaint. On appeal to the North 
Carolina Supreme Court, plaintiffs argued that a new campus which was to be built for the 
community’s white college could be made adequate to handle all the students in the communi- 
ty college system at a smaller cost than would be required for the construction of two new 
campuses; that the proposed duplication of facilities was an abuse of the trustees’ dis- 
cretion resulting in a waste of public funds; and that the expenditure was also in violation of 
the Fourteenth Amendment, in that it was for the purpose of maintaining racially segre- 
gated public college facilities. The court affirmed the judgment below, holding that, since 
the voters of the county had authorized the issuance of the bonds, the levy of taxes to cover 
their costs, and the use of the funds secured by the sale of the bonds for college facility con- 
struction, it would make no difference in the amount of plaintiffs’ taxes whether one or 
two campuses were constructed and therefore plaintiffs will suffer no injury as tax- 
payers from the board’s proposed action. The determination of the number of campuses 
was held to be a matter for the trustees to decide on the basis of the educational needs of the 
community. The court also held that plaintiffs could not raise the issue as to the main- 
tenance of a segregated school system, because “no constitutional right of plaintiffs had 


been denied.” 


BOBBITT, J. The allegations of the complaint (exclusive of 


the prayer for relief) are set forth in fifty-one 
numbered paragraphs. Plaintiffs’ said allegations, 
summarized or quoted, are stated below. 


SUMMARY BY THE COURT 
Appeal by plaintiffs from Sharp, Special Judge, 





May 22, 1961, Special Civil Term of Mecklen- 
burg. 

Civil action to enjoin defendants “from pro- 
ceeding with the construction of Carver College” 
and “from the payment of public money for 
such construction of Carver College.” At the 
hearing on plaintiffs’ application for a temporary 
restraining order, defendants demurred to the 
complaint for that, on grounds distinctly speci- 
fied, the complaint did not state facts sufficient 
to constitute a cause of action. 


Plaintiffs are citizens, residents and taxpayers 
of Mecklenburg County. 

“The Trustees of the Charlotte Community 
College System” is a body corporate, organized 
and existing under authority of GS 116-47 
through GS 116-62. The individual defendants 
(hereafter referred to as the trustees) are the 
duly constituted trustees of the Charlotte Com- 
munity College System, hereafter called “College 
System.” The College System, as administered 
by said trustees, “is presently comprised of two 
separate and distinct college units,” to wit, 
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Charlotte College and Carver College, with 
student enrollments of 696 and 261, respectively, 
for the fall term of 1960. 

Charlotte College and Carver College have 
been operated as segregated colleges for mem- 
bers of the white and Negro races, respectively. 
The classes of Charlotte College have been held 
in a public school building “formerly occupied 
by school children substantially all of which 
were of the white race.” The classes of Carver 
College have been held in a public school build- 
ing “now and formerly occupied by school chil- 
dren of the Negro race.” 

The trustees have purchased or acquired two 
tracts of land: (1) A tract of 267 acres, for the 
location and construction of Charlotte College, 
“in a substantially rural area away from areas 
primarily populated by members of the Negro 
race”; and (2) a tract of 50 acres, for the loca- 
tion and construction of Carver College, “situated 
adjacent to an area populated primarily by mem- 
bers of the Negro race.” 

On November 8, 1960, “pursuant to an election 
duly authorized by law, the citizens and residents 
of Mecklenburg County, State of North Carolina, 
authorized, by a majority of those qualified and 
voting, the issuance by Mecklenburg County, 
State of North Carolina, of $975,000.00 in bonds, 
and a special increase in county taxes to repay 
the principal and interest on said bonds, and 
said bonds to be designated as Charlotte Com- 
munity College Bonds, with the proceeds to 
be used by the Charlotte Community College 
System for construction of new campuses for 
Charlotte College and Carver College.” The 
bonds so authorized “have been sold, or are 
about to be sold, and money has been placed, 
or is about to be placed, at the disposal of the 
defendant trustees for the purpose of construct- 
ing two new college sites for Charlotte College 
and Carver College to serve as Community Col- 
leges in accordance with the terms of North 
Carolina General Statutes 116-47 to 116-62.” 

The tax on all taxable property, including real 
and personal property owned by plaintiffs, will 
be specifically increased by an amount sufficient 
to pay the principal and interest on said bonds. 

Approximately $287,000.00 of the funds from 
said bond issue have been allocated “for construc- 
tion of initial buildings and grounds of Carver 
College.” 

J. N. Pease & Company, Inc., and Dickerson, 
Inc., North Carolina corporations, have contracts 
for the construction of the initial portion of the 
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proposed Carver College campus. When this 
action was instituted (May 15, 1961), “only a 
small amount of work (had) begun under said 
contracts, in that only a small amount of grad- 
ing, piping, and footings (had) been begun or 
completed.” 

The Charlotte College catalogue for 1960-1961 
(Exhibit B) states “a correlated program in co- 
operation with North Carolina State College has 
been developed whereby a student may complete 
the first two years of engineering at Charlotte 
College and then transfer to North Carolina 
State College for the final two years, if quali- 
fied.” North Carolina State College, supported 
by public funds and located in Raleigh, North 
Carolina, has “a faculty, administration, and 
student body substantially all of which being 
members of the white race.” 


The Carver College catalogue for 1960-1961 
(Exhibit A) states: “Arrangements have been 
made between Carver College and the Agricul- 
tural and Technical College of Greensboro, North 
Carolina, for a four-year co-operative program 
in engineering. The first two years of the pro- 
gram may be completed at Carver College and 
then the student may transfer to the Agricultural 
and Technical College to complete the final two 
years of the undergraduate work in the same 
branch of engineering provided the grades are 
satisfactory.” Agricultural and Technical Col- 
lege, supported by public funds and located in 
Greensboro, North Carolina, has “a faculty, ad- 
ministrative personnel, and students, all, or sub- 
stantially all, being members of the Negro race.” 
Exhibit A also states: “Should serious illness oc- 
cur during the school day, students are referred 
to the school physician or taken to Good Samari- 
tan Hospital.” Good Samaritan Hospital, one of 
four major general hospitals in Charlotte, “is the 
only one of said general hospitals operated ex- 
clusively for members of the Negro race regu- 
larly admitting only Negro patients.” 

Charlotte College and Carver College “are 
substantially similar with respect to general pur- 
pose and general curriculum, each being a sub- 
stantial duplication of the other with respect to 
the general type of courses offered, except that 
a greater number of courses are offered at 
Charlotte College than at Carver College.” 

- If both college units are constructed, Charlotte 
College, upon completion of its new campus, will 
continue to be operated by said trustees “as a 
segregated or largely segregated institution for 
members of the white race, with the faculty, 
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instructors, administrative personnel, and regu- 
larly enrolled students substantially all being 
members of the white race”; and Carver College, 
upon completion of its new campus, will con- 
tinue to be operated “as a segregated institution 
for members of the Negro race, with the faculty, 
instructors, administrative personnel, and stud- 
ents all being members of the Negro race.” 


A large majority of students attending these 
colleges will reside in Mecklenburg County, will 
have received their preparatory training from 
the Charlotte and Mecklenburg County public 
school system, which is to all intents and pur- 
poses “a racially segregated public school sys- 
tem.” If both proposed college units are 
constructed, “the graduates of the largely segre- 
gated public school system of Charlotte and 
Mecklenburg County will feed into a segregated 
Charlotte Community College System, the result 
of which will be an unlawful perpetuation of 
racial segregation of the Charlotte Community 
College System with the full support of the 
State of North Carolina.” 

The said trustees, in their official capacity 
under authority of and in behalf of the State 
of North Carolina, “have set upon a course of 
conduct to construct two separate colleges com- 
prising the Charlotte Community College System 
which will have the effect of maintaining and 
perpetuating completely or substantially racially 
segregated publicly supported colleges within 
the said System.” 

The said trustees “have set upon a course of 
conduct whereby a library, eating areas, class- 
room facilities, athletic areas and administrative 
areas will be constructed at Charlotte College 
to be used as facilities of said college, all costing 
hundreds of thousands of dollars of public 
funds”; and “whereby a library, eating areas, 
classroom facilities, athletic areas and adminis- 
trative areas will be constructed at Carver Col- 
lege to be used as facilities of said college, all 
costing hundreds of thousands of dollars of pub- 
lic funds.” 

The said trustees, “by reason of their aforesaid 
duplication or proposed duplication of facilities 
and services are acting in a manner which 
amounts to a manifest abuse of their discretion 
resulting in a greatly increased cost for such total 
facilities and therefore a needless waste of public 
funds and taxpayers’ money.” “. . . the construc- 
tion of only one college facility under the Char- 
lotte Community College System would be 
adequate and sufficient and would more effici- 
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ently discharge the purpose of the System.” The 
tract of land obtained for the construction of 
Charlotte College (267 acres) contains “adequate 
areas in which to construct needed facilities for 
all students enrolled in the Charlotte Community 
College System,” and “full utilization of said 
tract of land would more easily and efficiently 
discharge the purpose of the Community College 
System and save hundreds of thousands of dol- 
lars of public money.” 

Plaintiffs allege they “bring this action as tax- 
payers of Mecklenburg County, State of North 
Carolina, and in behalf of all other taxpayers of 
Mecklenburg County, North Carolina, similarly 
situated, for an order enjoining the spending of 
public funds for the construction and operation 
of Carver College, a part of the Charlotte Com- 
munity College System operating under the act 
hereinabove referred to, on the ground that such 
expenditure would be for the unconstitutional 
and thereby illegal purpose of continuing and 
operating a racially segregated public college 
facility in violation of the Fourteenth Amend- 
ment of the Constitution of the United States, 
and on the ground that North Carolina General 
Statutes 116-47 to 116-62, as administered by 
the defendant trustees in their official capacity 
is in violation of the Fourteenth Amendment of 
the Constitution of the United States, and on 
the ground that such expenditure of public funds 
would be a waste of taxpayers’ money brought 
about by a manifest abuse of discretion of the 
defendant trustees acting in their official capac- 
ity.” Plaintiffs allege they have no adequate 
remedy at law and that they, as taxpayers, will 
suffer irreparable injury if the injunctive relief 
they seek is not granted. 

Judgment, sustaining defendants’ said demur- 
rer and dismissing the action, was entered. 
Plaintiffs excepted and appealed. 


OPINION 


The demurrer tests the sufficiency of the com- 
plaint. The rules applicable have been often 
stated and are well settled. Pressly v. Walker, 
238 NC 732, 78 SE 2d 920, and cases cited; 
Glover v. Brotherhood, 250 NC 35, 108 SE2d. 78, 
and cases cited. Our task is to determine whether 
plaintiffs, upon the facts alleged, liberally con- 
strued in their favor, have a cause of action. 

The remedy of injunction is available to a 
taxpayer when a tax levy or assessment, or some 
part thereof, is challenged on the ground (1) 
the tax or assessment is itself illegal or invalid, 
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or (2) for an illegal or unauthorized purpose. 
Barbee v. Comrs. of Wake, 210 NC 717, 719, 188 
SE 314, and cases cited; GS 105-406. 

Plaintiffs allege ad valorem taxes levied by 
Mecklenburg County will be specifically in- 
creased in the amount required to pay the 
principal and interest on the “Charlotte Com- 
munity College Bonds.” They do not challenge 
the validity of the bonds or of the tax levied 
for the payment thereof. Indeed, they allege, 
clearly and positively, that the bonds and tax 
were duly authorized, “with the proceeds to be 
used by the Charlotte Community College Sys- 
tem for construction of new campuses for Char- 
lotte College and Carver College.” 


Plaintiffs allege they will suffer irreparable in- 
jury unless injunctive relief is granted. They 
base this allegation solely on their status as tax- 
payers of Mecklenburg County. Thus, the ques- 
tion presented is whether plaintiffs, as taxpayers, 
may enjoin the use of any portion of the bond 
proceeds for the construction of Carver College. 


“The Community College Act” of 1957 (S. L. 
1957, c. 1098) is now codified as GS Chapter 
116, Article 3, §§ 116-47 through 116-62. A “com- 
munity college,” as defined therein, is an edu- 
cational institution dedicated primarily to the 
particular needs of a community or an area, 
offering the freshman and sophomore courses of 
a college of arts and sciences and/or the first or 
first and second year courses of a two-year tech- 
nical institute of college grade, with authority 
to offer (in addition thereto) a variety of occu- 
pational, vocational, avocational and recreational 
training programs. “Such college may consist 
of one or more units operating within the bound- 
aries of one county.” GS 116-49. 


The body corporate, “The Trustees of the 
Charlotte Community College System,” as di- 
rected by its governing body, the board of trus- 
tees, established two units. The statute expressly 
authorized it to do so. 


Plaintiffs do not challenge the use of the bond 
proceeds for the construction of Charlotte Col- 
lege on the 267-acre tract. Indeed, by asserting 
the College System should be limited to one 
unit, namely, Charlotte College, they imply all 
proceeds from the sale of the duly authorized 
bonds should be used solely for the construction 
of Charlotte College. Clearly, it makes no dif- 
ference, in respect of the amount of taxes plain- 
tiffs will be required to pay, whether the bond 
proceeds are used in part for the construction of 
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Carver College or solely for the construction of 
Charlotte College. 

Whether the College System should consist of 
one or more units was for determination by the 
board of trustees. Its primary responsibility was 
to provide educational facilities, at junior college 
level, to serve the particular needs of the com- 
munity. It was well within the authority of the 
board of trustees, in the exercise of its discretion 
and judgment, to determine that a greater num- 
ber of prospective students would be afforded 
and take advantage of the educational oppor- 
tunities offered by the College System by estab- 
lishing Charlotte College and Carver College at 
different locations and as separate units. The 
board of trustees made its determination prior 
to the bond election; and, as plaintiffs allege, 
voters duly authorized (1) the issuance of the 
bonds, (2) the levy of the tax, and (3) the use 
of the bond proceeds “for construction of new 
camagrisee for Charlotte College and Carver Col- 
ege. 

Plaintiffs allege the construction of Carver 
College will result in a duplication of college 
facilities and services and that such duplication 
is wasteful. In view of our decision that the 
board of trustees had full authority to establish 
Charlotte College and Carver College in differ- 
ent locations and as separate units, it is sufficient 
to say that the expenditure of public funds to 
provide necessary facilities and services at each 
unit is not an expenditure for an illegal or un- 
authorized purpose. 


Plaintiffs, in their prayer for relief, sought to 
enjoin defendants “from proceeding with the 
construction of Carver College” and “from the 
payment of public money for such construction 
of Carver College.” For the reasons stated, plain- 
tiffs, on the facts alleged, are not entitled to such 
injunctive relief. 

True, plaintiffs allege the use of bond pro- 
ceeds for the construction of Carver College is 
for an illegal and unauthorized purpose on the 
ground Carver College will be operated as “a 
racially segregated public college facility in vio- 
lation of the Fourteenth Amendment of the Con- 
stitution of the United States.” They contend 
such operation would be in violation of the 1954 
and 1955 decisions of the Supreme Court of the 
United States in Brown v. Board of Education 
of Topeka, 347 U.S. 483, 98 L.Ed. 873, 74 S.Ct. 
686, 38 A.L.R.2d 1180, and 349 U.S. 294, 99 L.Ed. 
1083, 75 S. Ct. 753. The decisions in the Brown 
case were considered and discussed by this 
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Court in 1956 in Constantian v. Anson County, 
244 NC 221, 93 SE2d 163. On this appeal, no fur- 
ther discussion of the significance of the Brown 
decisions is deemed necessary or appropriate. 

Plaintiffs and all other property owners are 
subject to the ad valorem tax levied to provide 
funds for the payment of the bonds. No fact 
alleged indicates plaintiffs will be otherwise af- 
fected by the construction and operation of 
Carver College. Upon the facts alleged, no con- 
stitutional right of plaintiffs has been denied. “A 
constitutional question may not be raised by one 
whose rights are not directly and certainly af- 
fected.” 16 C.J.S., Constitutional Law § 76, 
p. 233. The numerous decisions cited fully sup- 
port this statement. 

It is noted that plaintiffs do not allege that 
any qualified prospective student has been or 
will be excluded from attending either Charlotte 


of race. Suffice to say, if and when the consti- 
tutional rights of any person, white or Negro, are 
denied, a remedy is available to such person 
for the vindication and enforcement of such 
rights. Neither Charlotte College nor Carver 
College may be operated in such manner as to 
deny to any person rights guaranteed to such 
person by the Fourteenth Amendment to the 
Constitution of the United States. 


Having reached the conclusion that, for the 
reasons stated, the facts alleged disclose plain- 
tiffs are not entitled to injunctive relief, it is un- 
necessary to discuss the additional and separate 
grounds of demurrer asserted (1) by J. N. Pease 
& Company, Inc., and Dickerson, Inc., and (2) 
by the individual defendants. Suffice to say, the 
judgment of the court below, as to all defend- 
ants, is affirmed. 





College or Carver College solely on the basis Affirmed. 
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Colleges and Universities—Tennessee 
Pauline E. KNIGHT, et al. v. STATE BOARD OF EDUCATION, et al. 


United States District Court, Middle District, Tennessee, Nashville Division, December 16, 1961, 
Civil No. 3129 F.Supp 


SUMMARY: Negro students, who had been suspended from Tennessee A & I State University 
after being convicted of breach of the peace and/or disorderly conduct in Jackson, Missis- 
sippi, for conduct during a “freedom ride,” brought an action in federal district court to 
compel their unconditional reinstatement to the university. Plaintiffs had been suspended 
under a rule of the state board of education requiring the dismissal of any student convicted 
on charges involving personal misconduct (5 Race Rel. L. Rep. 537). Plaintiffs argued that 
they had been dismissed from the university without notice or a hearing, in violation of the 
due process and equal protection clauses of the Fourteenth Amendment; and that the dis- 
missal was a retaliatory measure for their participation in freedom rides. The court found 
that the dismissal was not in retaliation for engaging in freedom rides. However, it decided 
that the state board of education rule was intended to provide for dismissal of “only those 
students convicted of offenses accompanied by personal misconduct of a kind which reflected 
dishonor and discredit upon the institution,” and held that requirements of procedural due 
process give plaintiffs the right to notice and a hearing as to whether the charge on which the 
conviction was based involved personal misconduct of that kind, since such misconduct was 
not clearly indicated by the type of crime charged. The court therefore ordered that plaintiffs 
be readmitted to the university, pending the holding of a hearing, after notice, to determine 
whether their convictions in Mississippi of breach of the peace and/or disorderly conduct 
were for offenses involving personal misconduct within the meaning of the board’s rule. 
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MILLER, Judge 


OPINION 


In this action the plaintiffs, thirteen negro 
students of Tennessee A & I State University, 
challenge upon constitutional grounds their sus- 
pension from the University at the end of the 
1960-1961 school year. They contend that the ac- 
tion taken by the University through its disci- 
pline committee violated the plaintiffs’ rights 
under the equal protection and due process 
clauses of the Fourteenth Amendment, in that 
such action was arbitrary, discriminatory, and 
without either notice to the plaintiffs of the 
charges against them or opportunity to be heard. 
It is further insisted that the suspension orders 
were issued as a punitive or retaliatory measure 
against the plaintiffs because of their having 
exercised their alleged constitutional rights by 
participating in the recent freedom rides in 
Mississippi to protest the segregation laws and 
practices of that state at interstate bus terminals 
and facilities. Such alleged punitive and retalia- 
tory action is said to violate the plaintiffs’ rights 
under the equal protection and due process 
clauses of the Fourteenth Amendment, independ- 
ently of the question of procedural due process, 
and in addition to constitute a prohibited bur- 
den on interstate commerce in violation of the 
commerce clause, thus entitling the plaintiffs to 
unconditional reinstatement to the University. 

Upon consideration of the facts developed by 
the evidence and the applicable authorities, the 
Court is persuaded that the plaintiffs’ claim to a 
deprivation of procedural due process is well 
taken, but that their claim that the disciplinary 
action taken against them by the University was 
dictated by a purpose or motive to punish the 
plaintiffs or as a retaliatory measure for engaging 
in the freedom rides is without merit and can- 
not be sustained. 

Pertinent and material facts in the contro- 
versy are as follows: Tennessee Agricultural and 
Industrial State University, located at Nashville, 
was organized as a college or university for 
negroes but presently is operated on an inte- 
grated basis. Its President, its operating and 
teaching personnel, and most of its students are 
members of the negro race. It is one of six tax- 
supported institutions of higher learning in the 
State under the general management, supervision 
and control of the State Board of Education. 
Prior to April 8, 1960, the State Board had not 
prescribed written or definite rules or regula- 
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tions for disciplining students at the institutions 
under its control. Matters of discipline were 
largely left to each institution, although there is 
some evidence to indicate that there was a tacit 
rule or general understanding on the part of the 
Board that each institution would have the right 
to dismiss a student summarily for personal 
misconduct or upon being convicted of a criminal 
offense involving personal misconduct. Whether 
or not there was such an unwritten rule, it is 
clear from the record that it did not receive 
uniform interpretation by the authorities in con- 
trol of the various colleges and universities under 
the jurisdiction of the Board, some schools acting 
on the assumption that the power to discipline 
students could be exercised without notice or 
any kind of hearing and other schools taking the 
contrary view. This was the posture on April 8, 
1960, when the Tennessee Commissioner of 
Education, in his capacity as Chairman of the 
State Board of Education, addressed a letter to 
each of the institutions of higher learning under 
the Board’s jurisdiction formulating a rule gov- 
erning the disciplining of students for misconduct 
which was later ratified and approved by the 
entire Board. The letter of April 8, 1960, reads 
as follows: 


“The necessity for maintaining the integ- 
rity and honor of the student body at each 
of the State colleges and universities under 
the jurisdiction of the State Board of Edu- 
cation has long been recognized. The mis- 
conduct of any student enrolled in an 
institution of higher learning reflects dis- 
honor and discredit upon the institution in 
which he is enrolled and upon higher edu- 
cation in general. 

“It is for this reason, therefore, that as 
Chairman of the State Board of Education 
and acting on behalf of the Board, I am 
instructing you to dismiss promptly any 
student enrolled in the institution of which 
you are president who shall, in the future, 
be arrested and convicted on charges in- 
volving personal misconduct. 

“This policy is to be placed into effect 
immediately.” 


The regulation so prescribed was construed by 
the President of Tennessee A & I as requiring 
prompt and mandatory suspension or dismissal 
of any student convicted of a criminal offense 
involving personal misconduct, regardless of 
whether such conviction may have been ap- 
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pealed to a higher court. This was also the con- 
struction placed upon the regulation by the 
authorities of other schools and by the Chairman 
of the State Board. The letter of April 8, 1960 
was written at the time of the lunch counter 
demonstrations in the City of Nashville, in which 
some of the plaintiffs and other Tennessee A & I 
students participated, protesting the prevailing 
practice in restaurants and at lunch counters 
in that city denying service to members of the 
negro race. As a result of such demonstrations, 
many students of Tennessee A & I were arrested 
and convicted for alleged disorderly conduct, but 
the proof shows that no disciplinary action was 
taken by the University against any of the stu- 
dent participants under the regulation of April 
8, 1960. 

In May and June, 1961, the plaintiffs, after 
completion of their school work for the year, 
in different groups and at different times, trav- 
eled by interstate bus to Jackson, Mississippi, 
where they entered the waiting rooms of the 
Greyhound and Trailways Bus Terminals. When 
they refused to leave the bus terminals in re- 
sponse to an order from a local police officer, 
they were arrested, charged with disorderly con- 
duct in violation of a Mississippi statute defining 
that offense, and later convicted in a Magistrate’s 
Court. Each plaintiff received a fine of $200.00 
and a 60-day suspended jail sentence. Each plain- 
tiff spent approximately 30 days in jail pending 
efforts to post an appeal bond. They were finally 
successful in perfecting appeals of their convic- 
tions to a higher court in Mississippi, which ap- 
peals are still pending. On June 1, 1961, a day 
or so after most of the convictions, but on the 
same day as one of the convictions and even 
before one of them, the discipline committee of 
Tennessee A & I University suspended the plain- 
tiffs from the University after an ex parte hear- 
ing, without notice to the plaintiffs, and at a 
time when they were still in jail in Mississippi 
pending attempts to post bonds for appeals. On 
the same date, the committee addressed to the 
plaintiffs at their local residences in Nashville 
a letter setting forth the action of the committee 
as follows: 


“In view of the fact that you have been 
arrested and convicted for violating a Mis- 
sissippi law and are now in litigation to 
prove or disprove the validity of that arrest 
and conviction, and in light of the policy 
of the State Board of Education that pro- 
vides for the dismissal of a student from a 
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college or university under its jurisdiction 
when such student is arrested and convicted 
of charges involving misconduct, you have 
been placed on probation and will be denied 
the privilege of continuing your education 
at the Tennessee A. & I. State University. 
If it is later indicated that you have not 
violated this policy of the State Board of 
Education, your case may be reconsidered. 


The plaintiffs did not learn of the action taken 
by the University until their return to Nash- 
ville some 30 or 40 days thereafter. They then 
attempted to protest their suspension to the 
University authorities and, after a series of dem- 
onstrations, obtained an audience with the Presi- 
dent of the University in which they were 
advised that the action taken by the committee 
was mandatory under the terms of the letter of 
April 8 by reason of the plaintiffs’ convictions in 
Mississippi and that their only recourse would be 
to the courts. 

The question whether due process requires 
notice and some opportunity to be heard before 
students at a state tax-supported college are 
expelled for misconduct was directly presented 
in the recent case of Dixon vs. Alabama State 
Board of Education, 294 F.2d 150 (5th Circuit), 
certiorari denied by the Supreme Court. The 
Court of Appeals for the Fifth Circuit in an 
elaborate and carefully reasoned opinion em- 
phatically answered the question in the affirma- 
tive. While there are factual differences between 
the Dixon case and the present one, and the 
principles enunciated so clearly therein are not 
necessarily determinative of this case, they are 
entitled to considerable weight insofar as the 
question of procedural due process is concerned. 
It was pointed out in the Dixon case that with 
respect to private colleges and universities the 
precedents had established the rule that dismis- 
sal of students could be effected at any time 
and for any reason without notice to the student 
concerned, and without opportunity for a hear- 
ing, but that the authorities involving suspension 
or expulsion from a public college or university 
all dealt with the question whether the hearing 
given to the student was adequate, in every in- 
stance the court upholding the sufficiency of the 
hearing. Finding the question not conclusively 

1. In the case of five of the plaintiffs an additional 
paragraph was added stating that their grades did 
not meet the minimum academic requirements to 
continue their work at the University, and that they 


would receive official notice to this effect from the 
admissions committee. 
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settled by the authorities, the court proceeded 
to apply to the facts of the particular case the 
criteria articulated by the Supreme Court in 
Joint Anti-Fascist Refugee Committee v. Mc- 
Grath, 341 U.S. 123: 


“Whether the ex parte procedure to which 
the petitioners were subjected duly observed 
‘the rudiments of fair play’, * * * cannot 
* * * © * be tested by mere generalities 
or sentiments abstractly appealing. The pre- 
cise nature of the interest that has been 
adversely affected, the manner in which this 
was done, the reasons for doing it, the 
available alternatives to the procedure that 
was followed, the protection implicit in the 
office of the functionary whose conduct is 
challenged, the balance of hurt complained 
of and good accomplished—these are some 
of the considerations that must enter into 
the judicial judgment.” 


As stated in the later Supreme Court opinion in 
Cafeteria Workers v. McElroy, 367 U.S. 886, 895, 
“consideration of what procedures due process 
may require under any given set of circumstances 
must begin with a determination of the precise 
nature of the government function involved as 
well as of the private interest that has been 
affected by governmental action.” It was there 
further stated: “The very nature of due process 
negates any concept of inflexible procedures uni- 
versally applicable to every imaginable situation. 
Due process, unlike some legal rules, is not a 
technical conception with a fixed content unre- 
lated to time, place and circumstances. It is com- 
pounded of history, reason, the past course of 
decisions....... ‘1 


In the light of these principles, the conclusion 
appears inescapable upon the present record that 
the rudiments of fair play and the requirements 
of due process vested in the plaintiffs the right to 
be forewarned or advised of the charges to be 
made against them and to be afforded an oppor- 
tunity to present their side of the case before 
such drastic disciplinary action was invoked by 
the university authorities. It is undeniable, in 
the first place, that the plaintiffs in being sus- 
pended, although they were given the condi- 
tional right to be reinstated if and when their 
Mississippi convictions should be reversed, were 
deprived of a valuable right or interest, i. e., the 
right or interest to continue their training at a 
university of their choice. As stated in the Dixon 
case, supra: “It requires no argument to demon- 
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strate that education is vital and, indeed, basic 
to civilized society. Without sufficient education 
the plaintiffs would not be able to earn an ade- 
quate livelihood, to enjoy life to the fullest, or to 
fulfill as completely as possible the duties and 
responsibilities of good citizens.” Indefinite sus- 
pension pending the appeals of the Mississippi 
convictions through the various higher courts 
with attendant delays and uncertainties might 
well be for practical purposes the equivalent of 
outright expulsion. 

The defendants’ argument that the interest 
which the plaintiffs have in attending a state 
university is a mere privilege and not a constitu- 
tional right was specifically rejected in the Dixon 
case, and the Court thinks rightfully so. Whether 
the interest involved be described as a right or 
a privilege, the fact remains that it is an interest 
of almost incalculable value, especially to those 
students who have already enrolled in the insti- 
tution and begun the pursuit of their college 
training. Private interests are to be evaluated 
under the due process clause of the Fourteenth 
Amendment, not in terms of labels or fictions, 
but in terms of their true significance and worth. 
The Court cannot resist the conclusion in the 
present case that to describe the interest of the 
plaintiffs in continuing their educations at Ten- 
nessee A & I University as a privilege rather than 
a right, although perhaps accurate for some pur- 
poses, is a mere play upon words insofar as the 
present case is concerned. 

Considering the nature of the governmental 
power involved, the conclusion that due process 
required in the present case notice to the plain- 
tiffs and an opportunity to be heard is not 
altered. It may be conceded that a state college 
or university must necessarily possess a very 
wide latitude in disciplining its students and 
that this power should not be encumbered with 
restrictions which would embarrass the insti- 
tution in maintaining good order and discipline 
among members of the student body and a 
proper relationship between the students and 
the school itself. It may be further conceded that 
it is a delicate matter for a court to interfere 
with the internal affairs and operations of a col- 
lege or university, whether private or public, and 
that such interference should not occur in the 
absence of the most compelling reasons. 

Nevertheless, the authorities uniformly recog- 
nize that the governmental power in respect to 
matters of student discipline in public schools is 
not unlimited and that disciplinary rules must not 
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only be fair and reasonable but that they must be 
applied in a fair and reasonable manner. Dixon 
vs. Alabama State Board of Education, supra, at 
page 157; State ex rel. v. Hyman, 180 Tenn. 99. 

If the regulation of April 8, 1960 means that 
a student convicted of any criminal offense re- 
gardless of its nature and seriousness should be 
automatically dismissed, and if the regulation so 
construed should be deemed a reasonable one, 
then there would be merit in the defendants’ 
argument that the discipline committee was 
vested with no discretion and that its sole func- 
tion was to determine whether or not the plain- 
tiffs had actually been convicted of a criminal 
violation. Since it is admitted that the plaintiffs 
were so convicted in Mississippi, notice to the 
plaintiffs and an opportunity to be heard before 
disciplinary action was taken would have served 
no useful purpose. But is this the correct con- 
struction of the regulation? The Court is satisfied 
that it is not. 

In the first place, the unreasonableness of such 
a construction argues strongly against it. There 
are countless convictions for violations of the 
criminal law which do not necessarily reflect 
seriously upon the person so convicted. For ex- 
ample, it is inconceivable that the State Board 
intended in promulgating the regulation of April 
8 that a minor traffic violation, such as overtime 
parking or running a traffic light, would subject 
a student to summary dismissal without any dis- 
cretion whatever being vested in the schools in- 
volved. Examples of similar technical infractions 
could be multiplied indefinitely, and the Court 
cannot escape the conclusion that the State Board 
of Education had in mind a different meaning 
when the rule of April 8 was adopted. This 
leads to the question: What is the true meaning 
of the regulation? 

In determining this question, it would appear 
that the answer is supplied by the letter of April 
8 when construed in its entirety. By the express 
language of the second paragraph, each institu- 
tion under the jurisdiction of the Board was 
directed to dismiss promptly, not any student 
convicted of a criminal charge, but any student 
convicted on charges “involving personal mis- 
conduct.” It thus appears that it is not enough 
for a school to determine the fact of conviction 
alone but it must go further and find that the 
charge on which the conviction is based is one 
which does in fact involve personal misconduct 
on the part of the student. It must be conceded 
that the term “personal misconduct” is, generally 
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speaking, a very broad one and, if without defi- 
nition for a special purpose could embrace any 
type of behavior in conflict with the criminal 
law or even with general practice and custom. 
However, the term as used in the letter of April 
8, 1960, is not without definition or limitation. 
The term “personal misconduct” as used in the 
second paragraph must be interpreted in the light 
of the first paragraph of the same letter wherein 
the purpose in promulgating the regulation is 
stated as follows: “The misconduct of any student 
enrolled in an institution of higher learning re- 
flects dishonor and discredit upon the institution 
in which he is enrolled and upon higher educa- 
tion in general.” In this view the intent of the 
regulation was not that the schools should sum- 
marily dismiss students upon convictions of crim- 
inal offenses but only those students convicted of 
offenses accompanied by personal misconduct of 
a kind which reflected dishonor and discredit 
upon the institution. Such a construction not 
only meets the test of reasonableness, as it 
appears to the Court, but it is required by the 
language of the letter itself. 


By accepting such interpretation of the letter 
of April 8, the Court does not mean to imply that 
an institution under the jurisdiction of the State 
Board would necessarily be required in all cases 
to serve notice upon the student concerned and 
afford him an opportunity to be heard with 
respect to his actual conduct. There may be 
cases where the fact of conviction alone would 
necessarily import personal misconduct reflect- 
ing dishonor and discredit upon the institution, 
such as convictions for murder, rape, house- 
breaking and larceny, and numerous other ex- 
amples which might be mentioned. But where 
the fact of conviction alone is not clearly indica- 
tive of personal misconduct in the sense used in 
the April 8 regulation, the Court is of the opinion 
that the due process clause of the Fourteenth 
Amendment, as construed by the Supreme Court, 
requires in the case of a state college or univer- 
sity notice to the student and an opportunity to 
be heard before the penalty of dismissal is in- 
flicted. Otherwise, the school authorities are not 
in position to exercise their discretion and judg- 
ment in a fair and reasonable manner either 
from the standpoint of the school or of the stu- 
dent. This is most certainly true as to the techni- 
cal violations which the Court has already 
mentioned, and the Court is convinced that it is 
true in the present case. 


In this connection, it is noteworthy that the 
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discipline committee wrote the letter of June 1, 
1961 suspending the plaintiffs from school on 
the basis of hearsay information which they had 


received that the plaintiffs had been convicted | 


in Mississippi for breach of the peace. Presum- 
ably the committee also knew that the plaintiffs 
had traveled to Mississippi by interstate bus in 
connection with the freedom rides, but when the 
severe penalty of suspension was imposed upon 
the plaintiffs, the committee did not know and 
had no way of knowing what the plaintiffs had 
actually done and what their conduct actually 
was in bringing about their supposed convictions 
upon such a general and uncertain charge as a 
breach of the peace. The committee did not 
know and had no way of knowing whether the 
specific conduct of each plaintiff was of such 
character that it reflected dishonor or discredit 
upon Tennessee A & I State University as re- 
quired by the regulation of April 8. In brief, the 
committee was not in possession of sufficient facts 
to enable it to exercise a fair or intelligent judg- 
ment. The necessity for a hearing in such a case 
is strongly emphasized by what actually oc- 
curred. As it turned out, the plaintiffs were not 
in fact convicted in Mississippi for a breach of 
the peace, as the committee has supposed, but 
were convicted under a Mississippi Statute, Sec- 
tion 2087.5 of the Mississippi Code of 1942, 
which defines the offense of “disorderly con- 
duct” as follows: 


< 


. Whoever with intent to provoke a 
breach of the peace or under circumstances 
such that a breach of the peace may be oc- 
casioned thereby: (1) Crowds or congre- 
gates with others in or upon . . . (naming 
certain public places) . . . and who fails or 
refuses to disperse and move on, or disperse 
or move on, when ordered to do so by any 
uniformed officer of any municipality or 
county in which such act or acts be com- 
mitted ..... shall be guilty of disorderly 
conduct.” (Emphasis added. ) 


Under the general terms of this statute the plain- 
tiffs were convicted on a charge that “with intent 
to provoke a breach of the peace” they congre- 
gated with others in or around a bus terminal 
in Jackson, Mississippi, and failed or refused 
to disperse and move on when ordered to do so 
by a law enforcement officer. The committee, in 
fact, did not even have before it the exact terms 
of this charge against the plaintiffs at the time 
they took disciplinary action. But even if the 
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charge itself had been before the committee it 
would have conveyed very little information as 
to what the plaintiffs had actually done and at 
best would have left a serious doubt as to 
whether the plaintiffs had been guilty of such 
misconduct as would reflect dishonor or discredit 
upon the University. It is entirely conceivable 
under the vague and indefinite terms of the 
Mississippi Statute and the equally vague charge 
upon which the plaintiffs were convicted that 
they were guilty at most of a technical viola- 
tion which the committee, if appraised of the 
true facts, could have decided did not call for 
the penalty of dismissal. 

Defendants’ argument that the discipline com- 
mittee should not be required to go behind the 
convictions of a court of competent jurisdiction 
fails to meet the real issue. In investigating the 
facts attending the commission of the offense, 
the committee would not go behind the convic- 
tions for the purpose of determining whether 
they were valid or whether the students were 
guilty or not guilty of the offense charged, but 
for the purpose of determining whether the 
convictions, conceding their existence and valid- 
ity, were for offenses actually involving the type 
of conduct which is aimed at by the regulation 
of April 8, 1960. The purpose of the investigation 
would be for the University to decide for itself 
whether there had been in fact a violation of its 
own disciplinary regulation. 

The defendants’ further insistence that the 
plaintiffs cannot complain because they did not 
request a hearing from the University is not ten- 
able, for the evidence makes it plain that when 
they did finally obtain an interview with the 
President of the University they were emphati- 
cally advised that the action already taken was 
mandatory and that the plaintiffs had no re- 
course except to appeal to the courts. It is clear 
that a request by the students for a hearing on 
the part of the University would have been 
promptly denied and consequently would have 
been an idle ceremony. The alternative sugges- 
tion that the plaintiffs had a right to a hearing 
by making application to the Circuit or Chancery 
Court under the Tennessee Statute, T.C.A., Sec. 
27-901, et seq., for statutory certiorari is fully 
answered by the Supreme Court of Tennessee in 
Stockton vs. Morris & Pierce, 172 Tenn. 197, 212, 
213. It was there held that the statute has no 
application where a state board or commission 
makes its determination without affording any 
hearing to the party affected. 
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The plaintiffs’ additional theory that the regu- 
lation of April 8 was enforced against them as a 
punitive measure by reason of their participation 
in the freedom rides into the State of Mississippi, 
and that the action of the discipline committee 
was, therefore, violative of the plaintiffs’ rights 
under the Fourteenth Amendment and under 
the Commerce Clause can be disposed of in a 
few words. The regulation on its face makes no 
mention of race or racial demonstrations or ac- 
tivities and appears to be a fair and reasonable 
rule having a uniform application to all institu- 
tions of higher learning of the State under the 
jurisdiction of the State Board. There is no evi- 
dence in the record from which the Court could 
conclude that application of the regulation to the 
plaintiffs was dictated by a desire to punish 
them or to intimidate them by reason of their 
activities in Mississippi. It will be recalled that 
the letter was written approximately one year 
before it was invoked against the plaintiffs. It 
is true that it was promulgated during the sit-in 
demonstrations in Nashville and that it was not 
invoked at that time against Tennessee A & I 
students who participated in the demonstrations. 
But this fact was explained by the President 
of the University upon the ground that the 
regulation at that time had just been adopted 
and that it was not deemed fair to the students 
to enforce it against them until there had been 
an opportunity to explain its meaning and pur- 
pose to the entire student body. After the sit-in 
demonstrations, the University held a series of 
student meetings, referred to as workshops, in 
which the April 8 regulation was fully dis- 
cussed and its provisions made known to the 
student body. The members of the Committee 
and the President of the University who enforced 
and applied the regulation were presumably 
sympathetic to the general aims and purposes of 
such movements and activities as the sit-in 
demonstrations and the freedom rides, and they 
deny any intent or purpose to penalize or punish 
the plaintiffs for their participation therein. The 
plaintiffs’ insistence in this connection has no 
evidentiary support and the Court is convinced 
that the State Board and its Chairman and the 
University acted in good faith both in adopting 
the regulation and in enforcing it against the 
plaintiffs. 

In accordance with the views herein expressed, 
the Court is of the opinion that the plaintiffs 
are entitled to injunctive relief to enforce their 
rights to procedural due process with respect to 
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any disciplinary action on the part of Tennessee 
A & I State University growing out of their 
Mississippi convictions and any alleged violations 
under the regulation of April 8, 1960. However, 
since some of the plaintiffs have been dropped 
from the University because of failure to meet 
academic standards, and because there are other 
practical problems concerning the type of notice 
and hearing to be provided, the timing thereof, 
and the question of reinstatement of the plain- 
tiffs pending such notice and hearing, the parties 
through their attorneys should endeavor to agree 
upon the exact terms of the injunctive order. 
With respect to the type of notice and hearing 
to be provided, consideration should be given 
to the observations made by the Court of Ap- 
peals for the Fifth Circuit in the Dixon case. 
There are also some valuable observations on 
these questions in the opinion of the Supreme 
Court of Tennessee in State ex rel. vs. Hyman, 
supra. If the parties are unable to agree upon 
the terms of the order, the Clerk will be notified 
accordingly and the parties will be advised of 
an early date for a hearing before the Court to 
determine and fix the terms of the injunction. 


Nothing in this opinion should be construed 
or taken as indicating any view on the part of 


- the Court upon the merits of any issues to be 


presented to the discipline committee of the 
University or any view as to whether the regula- 
tion of April 8, 1960, was or was not violated 
by the plaintiffs or any of them. 


ORDER OF INJUNCTION 


The above entered and numbered cause came 
to be heard on the 17th day of October 1961, and 
succeeding days, upon the plaintiffs’ application 
for a temporary injunction and/or restraining 
order to enjoin or restrain defendants from deny- 
ing plaintiffs the right of enrollment in Tennes- 
see Agricultural and Industrial State University, 
and all the parties thereto having appeared by 
counsel, and the Court having heard the plead- 
ings, the evidence, and arguments and briefs of 
counsel, and upon due consideration thereof it 
appearing to the Court that the plaintiffs should 
be granted the relief prayed for in the complaint 
except as hereinafter noted, for reasons more 
specifically set forth in the opinion of this Court 
entered December 16, 1961, which is incorpor- 
ated herein and made a part of the record in 
this cause, it is therefore on this the 2nd day of 
January A. D. 1962, 
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ORDERED, ADJUDGED and DECREED 
That: 

1. plaintiffs, with the exception of Charles But- 
ler, Larry Hunter, William Mitchell, Frances 
Wilson and Clarence Wright are readmitted to 
and reenrolled in Tennessee Agricultural and 
Industrial State University, upon compliance with 
the regular and normal admission requirements 
of said university, as of the commencement of 
the winter quarter of the 1961-62 school year, 
upon January 2, 1962, pending the holding of 
a hearing before the disciplinary committee of 
said university, after not less than five days 
notice in writing thereof to each of them, said 
hearing to determine whether their convictions 
upon charges of breach of the peace and/or dis- 
orderly conduct in the City Court of Jackson, 
Mississippi in the latter part of May, or the early 
part of June, 1961, were upon “charges involving 
personal misconduct” within the purpose or in- 
tention of the regulation of the State Board of 
Education of Tennessee promulgated April 8, 
1960; and that pending such hearing and the 
determination made therein said plaintiffs be 
permitted to continue their education without 
prejudice by reason of the subject matter of the 
disciplinary action comprising the basis of this 
suit. 


2. As to plaintiffs Charles Butler, Larry Hun- 
ter, William Mitchell, Frances Wilson and 
Clarence Wright, they be readmitted to and re- 
enrolled in said university in accordance with the 
regular policy and practice of the university, 
and upon compliance with the normal require- 
ments for readmission and reenrollment of stu- 
dents dropped for academic deficiency; and 
thereafter, upon not less than five days notice 
in writing, a hearing be held as described in the 
preceding paragraph for the purpose described 
therein. 


3. In the event said hearing or hearings here- 
tofore described should result in a determination 
that the charges upon which any plaintiff herein 
was tried and convicted in the City Court of 
Jackson, Mississippi, in the latter part of May 
or the early part of June, 1961, were not for 
personal misconduct of such nature as to reflect 
dishonor or discredit upon the university, then 
he or she will be fully restored to the academic 
rights, privileges and standing enjoyed prior to 
the disciplinary action heretofore undertaken 
against him or her on account of conviction as 
heretofore described in the City Court of Jack- 
son, Mississippi. 





EDUCATION 
Public School Property—Virginia 


Ralph HOWARD et al. v. COUNTY SCHOOL BOARD OF ALLEGHANY COUNTY. 
Supreme Court of Appeals of Virginia, November 27, 1961, 122 S.E.2d 891. 





SUMMARY: Individuals brought an action in a Virginia circuit court against a county 
school board seeking the order of an election by the people of Alleghany County to 
determine whether certain property, which the board had acquired as a site for a new high 
school, was needed for school purposes. The suit was brought under a 1959 statute, 
providing that, if 10% of the number of persons voting in the last election in a school dis- 
trict so petition a circuit court, the court shall order an election to determine whether the 
specified property is needed for public purposes. If the voters vote that the property is un- 
necessary, the property must be sold by the board within thirty days. The circuit court held 
that the statute was in conflict with the state constitution, and therefore dismissed plaintiffs’ 
petitions. On appeal, the Virginia Supreme Court of Appeals affirmed, holding that the stat- 
ute was void and unconstitutional since the Virginia constitution vests the power to supervise 
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the schools in the local school boards whereas the statute in question gives the electorate 
power to supervise the schools insofar as determining the use of property for school pur- 


poses is concerned. 
EGGLESTON, Chief Justice. 


Pursuant to the provisions of § 22-161.1 ff. of 
the Code of 1950 (1960 Cum. Supp.), Randolph 
Howard and others filed their petitions in the 
court below alleging that they were “not less 
than ten per centum of the number of qualified 
voters voting in the last preceding presidential 
election in Alleghany county,” that they were 
of opinion that certain real estate known as the 
“Talbott site” and recently deeded to the County 
School Board of Alleghany county was no longer 
needed for public purposes, and requesting that 
the court “order an election by the people of 
Alleghany county to determine whether or not” 
such property was so needed. 

The County School Board of Alleghany county, 
hereinafter referred to as the Board, filed its 
petition in the proceeding alleging that after 
“full and careful consideration” it had acquired 
the property as the site for a new county high 
school to be erected thereon; that the statute 
pursuant to which the petitioners, Howard and 
others, were seeking an election to determine 
whether the real estate was needed for public 
purposes was in conflict with certain sections of 
the Constitution of Virginia and therefore in- 
valid and void. The Board prayed that it be 
made a party defendant to the proceeding, that 
the statute be declared null and void, and that 
the court refuse to order the referendum prayed 
for in the original petitions. 

After hearing and considering the case on the 
pleadings, and without taking any evidence, the 
lower court entered an order adjudicating that 
the statute “in so far as it applied to the question 
here under consideration is unconstitutional,” 
and dismissing the original petitions. From that 
order Howard and the other petitioners have 
appealed. The questions presented by the as- 
signments of error are whether the court erred 
in holding unconstitutional the statute under 
which the original petitions were filed and in 
dismissing such petitions. 

The record contains no recital of facts other 
than is found in the pleadings and the exhibits. 
It appears from a copy of a resolution of the 
Board, filed as an exhibit with its petition, that 
the Talbott site, containing about 36 acres of 
land, was purchased by the Board in 1958, at 


a cost of $70,000, after the Board had decided 
and recorded its opinion that it was “most ap- 
propriate and suitable” for a school site. It also 
appears from the statements in the briefs and 
in the oral argument before us, that two pro- 
posed bond issues to provide funds for the con- 
struction of buildings on the site were defeated 
at successive elections in 1959. Still being of 
opinion that the construction of a new high 
school on the site was of paramount importance, 
the Board took steps to procure the necessary 
funds for that purpose from the Literary Fund 
and other sources. However, Howard, one of 
the appellants in the present suit, and other 
citizens instituted a suit in the Circuit Court of 
Alleghany county seeking to restrain the Board 
from proceeding further with this plan. That bill 
was dismissed on a demurrer and we denied an 
appeal in that case in February, 1961. The pres- 
ent proceeding is a further attempt of Howard 
and others to thwart the purpose of the Board 
to construct the high school building on the 
site and thus devote the property to the use for 
which it was acquired. 

The statute (Acts 1959, Ex. Sess., ch. 68, p. 
151) under consideration will be referred to as 
it is codified in the 1960 Cumulative Supplement 
to the Code of 1950. Section 22-161.1 reads: 

“In any county, city, or town, if the town 
constitutes a separate school district, where a 
number of qualified voters not less than ten 
per centum of the number of voters voting in 
the last preceding presidential election in that 
county, city, or town are of the opinion that any 
specific real or personal school property or prop- 
erties are no longer needed for public purposes 
and the school board has not initiated proceed- 
ings to sell or exchange that real or personal 
property or properties, then on petition of a 
number of qualified voters not less than ten per 
centum of the number of voters voting in the 
last preceding presidential election in the county, 
city, or town, requesting the same, the circuit 
court of the county or the corporation court of 
the city or the judge thereof in vacation shall 
order an election by the people of the county, 
city, or town to be held not less than twenty 
nor more than thirty days after entry of the 
order, to determine whether the real or personal 
school property or properties specified in the 
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petition are or are not needed for public pur- 
poses.” 
Section 22-161.2 provides for the printing and 
form of the ballot to be voted at such election. 
Section 22-161.3 provides for the marking of 
the ballot and the conduct of the election. Sec- 
tion 22-161.4 reads: 


“If it shall appear from the returns that a 
majority of the qualified voters voting there- 
on at such election shall vote that any spe- 
cific property is not needed for public 
purposes, an order shall be entered of record 
accordingly, a copy of which shall be forth- 
with certified by the clerk of such court to 
the school board, which shall within thirty 
days after the receipt of the copy of the 
order initiate proceedings to sell the spe- 
cific property pursuant to the applicable 
provisions of law, upon such terms and con- 
ditions as the court may deem necessary to 
protect the public interest and by order of 
record approve.” 


Section 22-161.5 states that the foregoing pro- 
visions “shall be in addition to all other provisions 
of law and shall not impair the right or authority 
granted by law to any board, commission, gov- 
erning body or court to sell, exchange, convey, 
or otherwise dispose of school property.” 

We agree with the position of the Board that 
this statute violates § 133 of the Constitution of 
Virginia and is invalid. That section reads as 
follows: 


“Sec. 133. School districts; school trustees. 
The supervision of schools in each county 
and city shall be vested in a school board, 
to be composed of trustees to be selected in 
the manner, for the term and to the number 
provided, by law. * * *” 


Section 129 of the Constitution imposes upon 
the General Assembly the obligation to establish 
and maintain an efficient system of public free 
school throughout the State. In plain language § 


133 vests in the local school board, as the agency 


of the State, the “supervision of schools.” Har- 
rison v. Day, 200 Va. 439, 452, 106 S.E.2d 636, 
646; Kellam v. School Board of City of Norfolk, 
202 Va. 252, 254, 117 S.E.2d 96, 97, 98. In such 
supervision it is an essential function of the local 
board to determine whether a particular property 
is needed for school purposes and the manner in 
which it shall be used. 


Yet the effect of the statute under review is to 
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divest the boara of the exercise of that function 
and lodge it in the electorate. Section 22-161.1 
provides that if a specified number of the quali- 
fied voters “are of the opinion that any specific 
real or personal school property or properties are 
no longer needed for public purposes and the 
school board has not initiated proceedings to 
sell or exchange” the same, then upon the peti- 
tion of such voters, the circuit court of the 
county or the corporation court of the city “shall 
order an election” to determine whether such 
property is needed for public purposes. Under 
§ 22-161.4, if the majority of voters at such elec- 
tion shall vote that any specific property is not 
needed for public purposes, an order to that 
effect shall be entered of record and a copy 
thereof served upon the school board. Where- 
upon the board “shall within thirty days after 
the receipt of the copy of the order initiate pro- 
ceedings to sell the specific property.” (Emphasis 
added.) The language is mandatory and thus the 
board is stripped of any or all authority to exer- 
cise its judgment in the matter. 

In Harrison vy. Day, supra, we held that a 
statute which divested the local school board of 
the power and control over the schools and 
lodged such authority in the Governor and State 
Board of Education was in violation of § 133 of 
the Constitution. (200 Va., at page 452, 106 
S.E.2d, at pages 646, 647.) The same is true of 
the statute now under consideration. 

It will be observed that the operation of the 
statute is not limited to property which the 
board deems unnecessary for school purposes 
and has been abandoned. On the contrary, the 
determination of whether the property is so 
needed or should be abandoned is taken from 
the board and lodged in the electorate. More- 
over, by virtue of the statute, the board may be 
divested of all school property, even though de- 
voted to a present use, by an electorate which 
may disagree with its policies. Clearly the board 
cannot properly exercise “supervision” of schools 
entrusted to it if it may thus be divested of 
property which in its judgment is being used or 
should be used for school purposes. 

“We have frequently said that the test of the 
constitutional validity of a law is not merely 
what has been done under it, but what may by 
its authority be done.” N.A.A.C.P. v. Harrison, 
202 Va. 142, 162, 116 S.E.2d 55, 70, 71, and cases 
there cited. Tested by that principle the statute 
is plainly invalid. 

In support of their contention that the statute 
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is free of constitutional defect, the appellants 
rely mainly upon two decisions of this court, 
DeFebio v. County School Board of Fairfax 
County, 199 Va. 511, 100 S.E.2d 760, and Com- 
monwealth vy. School Board of City of Norfolk, 
109 Va. 346, 63 S.E. 1081. Neither supports that 
contention. 

In the DeFebio case, supra, we held that the 
Pupil Placement Act (Acts 1956, Ex. Sess., ch. 
70, p. 74; Code, 1958 Cum. Supp. § 22-232.1 ff.), 
giving a central State Pupil Placement Board 
the authority to direct the enrollment of pupils 
in a particular school, did not violate § 133 of 
the Constitution which vests the supervision of 
public schools in the local boards. We there 
pointed out that, “The general power to super- 
vise does not necessarily include the right to 
designate the individuals over whom supervision 
is to be exercised. If the legislature deems it 
advisable to vest the power of enrollment or 
placement of pupils in-an authority other than 
the local school boards, it may do so without 
depriving such local school boards of any ex- 
press or implied constitutional power of super- 
vision.” (199 Va., at page 513, 100 S.E.2d, at 
page 762.) No such question is involved in the 
present case. 

The case of Commonwealth v. School Board 
of City of Norfolk, supra, did not involve an 
interpretation of § 133 of the Constitution. There 
the question was whether a city school board or 
the State Board of Education had the authority 
to purchase school furniture for local public 
schools. By the Act of March 15, 1906 (Acts 
1906, ch. 248, p. 432), § 1433 of the Code of 


1904, defining the powers and duties of the 
State Board of Education, was amended so as 
to declare that that board should “select” text- 
books, school furniture and educational appli- 
ances for the public schools of the State. Two 
days later, at the same session, § 1538 of the 
Code of 1904 was amended (Acts 1906, ch. 293, 
p. 513) to read that the school board of a city 
should have the power and duty to “provide” 
schoolhouses with proper furniture and appli- 
ances. The local school board contended that 
the later act superseded the former and thus 
gave to it the authority to supply these facilities 
to thé local schools. 

This court held that the two acts should be 
construed together, and that, when that was 
done, it appeared that it was the duty of the 
local board to “provide” such furniture as was 
“selected” by the State Board. Continuing, the 
opinion held that if the local board was correct 
in its position that the later act authorizing it to 
“provide” the furniture superseded the earlier 
act authorizing the State Board to “select” such 
furniture, then the later act would be in violation 
of § 132 of the Constitution which empowers the 
State Board to “select textbooks and educational 
appliances” for use in the schools. (109 Va., at 
pages 350, 351.) Clearly that opinion in no way 
relates to the question with which we are now 
concerned. 

For these reasons we hold that the statute 
under consideration is unconstitutional and void 
and that the lower court properly dismissed the 
original petitions filed pursuant thereto. 

Affirmed. 





EDUCATION 


Public School Superintendents—Louisiana 
Lloyd V. FUNCHESS v. Lloyd D. LINDSEY, et al. 
Court of Appeal of Louisiana, First Circuit, August 7, 1961, 133 So.2d 357. 





SUMMARY: The superintendent of schools of East Baton Rouge Parish, Louisiana, brought 
an action in a state district court to enjoin the parish school board from interfering with 
his performance of his official duties. In January, 1961, a new board, which included four 
additional members appointed by the state governor under statutory authority (6 Race Rel. 
L. Rep. 1181, infra), attempted to rescind the prior election and elect a new superintend- 
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ent. The state district court granted the injunction, holding that plaintiff had title to the office 
because the board which elected him had had the authority to do so at the time, and he could 
be removed only for cause and after a hearing. The court of appeal affirmed, adopting the 


reasoning of the district court. 
PER CURIAM. 


This is a devolutive appeal of the East Baton 
Rouge Parish School Board and Lloyd L. Lindsey 
from a judgment of the lower court granting to 
Dr. Lloyd V. Funchess a preliminary injunction 
against the said appellants, recognizing the 
validity of his title as Parish Superintendent of 
Schools for the term of four years beginning 
July 1, 1961, and enjoining and restraining said 
appellants from interfering with him in any way 
in exercising and enjoying the duties and func- 
tions of his office. 

We are not concerned with all the questions 
that the lower court had before it with regard 
to procedure or the nature of the remedy sought 
for relief in this case, but we have a definite 
stipulation as to the only question before this 
court, namely: 

“Because of the importance of this case to 
the people of the Parish of East Baton Rouge, 
Louisiana, and the necessity for a speedy de- 
termination of the issues involved, appellants, 
Lloyd L. Lindsey and the East Baton Rouge 
Parish School Board, have agreed to waive cer- 
tain of their objections and defenses on this 
appeal so as to narrow the issues involved to 
the question of title to the office of Superintend- 
ent of Schools of East Baton Rouge Parish. 

“It is agreed and stipulated by all parties in 
this cause that all of the issues of fact are cor- 
rectly set forth in the stipulations previously 
entered into by and between the parties and that 
said stipulation together with the present stipula- 
tion shall constitute the record on appeal insofar 
as questions of fact are concerned. It is further 
stipulated and agreed that appellants, Lloyd L. 
Lindsey and the East Baton Rouge Parish School 
Board, waive any rights or objections which 
they may have based upon the right of action 
of the plaintiff to proceed by injunction in this 
matter to have title to the office determined. 
It is the purpose of these stipulations to narrow 
the questions presented to the Court of Appeal. 
It is further stipulated: 


“(1) On January 5, 1961, the East Baton 
Rouge Parish School Board by a 4 to 3 vote 
elected Lloyd V. Funchess, plaintiff-appellee, 
Parish Superintendent of Schools for said Parish 


for the four-year term of office commencing July 
1, 1961. 


“(2) On June 8, 1961, the said School Board 
adopted a resolution by a vote of 6 to 5 rescind- 
ing its prior election of January 5, 1961. 


“(3) On June 13, 1961, by a vote of 6 to 5 
the East Baton Rouge Parish School Board 
elected defendant, Lloyd L. Lindsey, to the of- 
fice of Parish Superintendent of Schools of said 
Parish for the four year term of office com- 
mencing July 1, 1961. 


_“(4) It is admitted by the defendants that 
the action of the defendant School Board adopted 
June 8, 1961, rescinding the election of January 
5, 1961, was not based upon the authority of 
R.S. 17:54, pertaining to the removal of a Parish 
Superintendent for cause. 


“(5) The East Baton Rouge Parish School 
Board as constituted on January 5, 1961, was 
composed of seven members, including two 
members recently elected at the time of the 
congressional elections of 1960. 


“(6) The School Board as constituted on June 
8, 1961, and thereafter was composed of eleven 
members, including four appointees made by 
the Governor pursuant to the authority of Act 
No. 7 of the Second Extra Session of 1960 [Sic, 
1961], who qualified and attended their first 
meeting on February 23, 1961. 


“(7) On January 5, 1961, five of the seven 
members of the Board as fully constituted on 
that date had no knowledge of any plan to in- 
crease the membership of the East Baton Rouge 
Parish School Board by legislative action or 
otherwise, and the election and appointment of 
Parish Superintendent made on that day was in 
accordance with a practice which had prevailed 
in East Baton Rouge Parish since 1929, and 
which similarly was in accord with the customary 
practice prevailing generally throughout the 
State of Louisiana, as is shown by excerpts from 
the minutes of Louisiana Parish school boards 
appearing as Attachment ‘K’ in the record. 


“(8) The action of the School Board of date 
June 8, 1961, in attempting to rescind the action 
of January 5, 1961, and the action of June 13, 
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1961, in attempting to elect Lloyd L. Lindsey as 
Superintendent was by a vote of six to five. Four 
of the six votes cast in favor of the action in each 
case included the four recent appointees made 
under the authority of said Act No. 7 of the 
Second Extra Session of 1960. 


“(9) On the basis of this stipulation and the 
stipulations in the record the issue on appeal is 
as to whether Dr. Funchess is presently the duly 
elected and duly constituted Parish Superintend- 
ent of Schools of the Parish of East Baton Rouge, 
or whether Lloyd L. Lindsey is presently the 
duly elected and duly constituted Parish Super- 
intendent of Schools of the Parish of East Baton 
Rouge.” 

Thus it is apparent from the above stipulation 
that the only question presented to us is whether 
the defendant-appellant, Lindsey, is entitled to 
the office of Superintendent of the East Baton 
Rouge Parish Schools or whether Funchess, ap- 
pellee, is entitled to the office. 

Due to the emergency of the situation and the 
time involved and since we have been called into 
extra-special session during vacation to dispose 
of this case, we take the liberty and privilege 
of quoting the pertinent portions of the opinion 
of the lower court, which are as follows: 

“Lloyd V. Funchess, plaintiff herein, was re- 
appointed by the East Baton Rouge Parish 
School Board at its regular meeting on January 
5, 1961, to the office of Parish Superintendent 
of Schools for a term commencing July 1, 1961, 
and terminating June 30, 1965. The board at that 
time was composed of members who were 
elected to office by the citizens of this parish, 
and at the time of their reappointment of the 
plaintiff, this board was fully constituted and 
the members voting on plaintiff's appointment 
would have been the only members who would 
have normally been in office at the same time 
plaintiff commenced on his duties in the office 
of Parish Superintendent on July 1, 1961. 

“However, during the month of February, 
1961, an act was passed by the Legislature which 
called for the Governor to appoint four new 
members to the board. In accordance therewith, 
four new members were appointed to the board, 
and they duly qualified and assumed office on or 
about February 23, 1961. So, therefore, the mem- 
bership of the board after that date was not 
the same as the board that had originally reap- 
pointed plaintiff to the office of superintendent 
on January 5, 1961. At the regular meeting of 
the board as constituted on June 8, 1961, the 
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appointment of the plaintiff was rescinded, ad- 
mittedly not for cause as provided for by Lou- 
isiana Revised Statutes 17:54 and that at a 
special meeting held on June 13, 1961, the board 
elected the defendant, Lloyd L. Lindsey, to the 
office of Superintendent of Education of the 
Parish of East Baton Rouge for the same 
identical term. 

“The constitutionality of the act appointing 
four new members to the board was challenged 
in this Court, and this Court, through the Honor- 
able C. A. Barnett, Judge, upheld the constitu- 
tionality of the act. Further, plaintiff's suit here 
admits the constitutionality of the act. 

“The plaintiff contends that his election by the 
board on January 5 gave him title to the office 
of Parish Superintendent and that the board 
cannot rescind his election or appointment ex- 
cept for cause as provided for by Louisiana 
Revised Statutes 17:54. 


“In opposition to this, the defendants, East 
Baton Rouge Parish School Board and Lloyd L. 
Lindsey, contend that the board as constituted 
on July 1, 1961, is exclusively vested with the 
right to elect the Superintendent of Schools for 
July 1, 1961, through June 30, 1965; and the 
appointment of the plaintiff, Funchess, by the 
board as constituted on January 5, 1961, was void 
because the right to appoint a superintendent is 
exclusively vested in the School Board as con- 
stituted on the day the office begins, relying on 
the Supreme Court case of State ex rel. Wilson 
v. Hardin [123 La. 736], 49 So. 490, as authority 
in support thereof. 


“On these facts the plaintiff made applica- 
tion by rule to this Court to enjoin the de- 
fendant, Lindsey, from attempting to exercise 
or perform any of the duties of Parish Su- 
perintendent and to enjoin both defendants, 
Lindsey and the School Board from interfer- 
ing with the plaintiff in the peaceful pos- 
session of his office and from interfering with 
the performance and discharge of his duties as 
Parish Superintendent. In the alternative, he 
prayed for a declaratory judgment decreeing him 
to be entitled to the office of Parish Superin- 
tendent. To the rule filed by plaintiff, the de- 
fendant filed a peremptory exception of no cause 
and no right of action which came on for hearing 
on June 27, 1961. At that hearing the Court re- 
fused to grant plaintiff an injunction, but since 
then the plaintiff has amended his petition and 
is again before the Court on an application for 
an injunction, and the defendant has again filed 
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a peremptory exception of no cause and no right 
of action to the rule. 
* * * % 2D * od 


“Having found that the plaintiff is in possession 
of the office and that the defendants have inter- 
fered with his possession of the office, the 
Court will now consider whether the plaintiff has 
title to the office. If he is found to have title 
to the office superior to that of the defendant 
Lindsey the Court will grant the preliminary 
injunction. Conversely, if the Court finds that 
Mr. Lindsey has the superior title, it will refuse 
to grant the injunction. 

“As authority for the proposition that the 
School Board as constituted on the day the office 
of Parish Superintendent begins is exclusively 
vested with the right to elect the superintendent, 
the defendants rely on the decisions in State ex 
rel, Wilson v. Hardin, 123 La. 736, 49 So. 490 
(1909), and State ex rel. Russell v. Richardson, 
178 La. 1029, 152 So. 748 (1934), both of which 
are Supreme Court cases. In the Wilson case 
the District Attorney of Catahoula Parish brought 
an action on behalf of the Parish School Board 
and J. W. Carter, claiming that Carter was the 
Superintendent of Education and that the de- 
fendant, John C. Hardin, was unlawfully in 
possession of the office. 

“The Parish School Board of Catahoula Par- 
ish was organized on August 10, 1904, in accord- 
ance with the provisions of a 1902 act of the 
Legislature. Under the 1902 act the entire Parish 
School Board was appointed by the State Board 
of Education. When this board was organized, it 
elected J. W. Carter to serve for a four-year term 
commencing on August 10, 1904. After Carter’s 
appointment and in 1906, the State law govern- 
ing the creation of Parish School Board was 
changed, and this new act of the Legislature 
provided that the School Board members would 
be elected from the wards at the next congres- 
sional election to be held on November 3, 1908. 
The act also provided that the School Board 
members appointed under the provisions of the 
1902 act would hold over in office until their suc- 
cessors were elected in the general election to 
be held in November of 1908. Before the elec- 
tion of the School Board on November 3, 1908, 
the four-year term of the School Superintendent 
expired, and it became necessary for the board 
which was then holding over in office to elect 
a superintendent for another four-year term. This 
hold-over board then elected Mr. Hardin to the 
office of Parish Superintendent. After the No- 
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vember, 1908, election, the newly elected School 
Board organized on January 19, 1909, and elected 
Carter for a term of four years. Counsel for Car- 
ter then argued that the phraseology of a 1908 
act of the Legislature, which also governed the 
creation of the Parish School Board and the office 
of Parish Superintendent of Education, was 
different from the 1902 act and that this change 
in phraseology left no doubt that the newly 
elected members of the parish boards should 
have the right to elect the Parish Superintendent. 
The Court held: 


“The language of the act of 1908, therefore, 
somewhat more exactly expresses the idea that 
the board in each parish is to elect a superinten- 
dent for a term of four years, and it can have no 
application to the individuals composing such 
boards at any particular time, since the boards 
are corporations, and a corporation is a body 
which “continues always the same notwithstand- 
ing the change of the individuals who compose 
it.” Rev.Civ.Code, art. 427. Parish superintendents 
are not only public officers (State [ex rel. Smith] 
v. Theus, 114 La. 1097, 38 South. 870), but they 
are as much the creatures of the Constitution and 
the law as are the parish boards, and whatever 
the boards may do with respect to the superin- 
tendents they do by authority of the law, and 
not otherwise. They are required to appoint the 
superintendents for terms of four years, and they 
may remove them for cause; but they have no 
authority to appoint a superintendent for a 
shorter or a longer term then [sic] four years, or 
to remove a superintendent, once appointed, 
without cause. When, therefore, in August, 1908, 
the term for which the superintendent of the 
parish of Catahoula had been appointed expired, 
the parish board was not only authorized, but 
was required, to appoint his successor for a term 
of four years, and, so long as the board was le- 
gally constituted, it made no difference whether 
it was composed of members who, under the law, 
were holding over, or who, under the law, had 
recently been elected.’ (Emphasis the Court’s.) 


“This case does not stand for the proposition 
that the board as constituted on the day the office 
begins has the exclusive right to elect the Parish 
Superintendent. It stands for the proposition that 
the incoming newly elected board could not elect 
the’ superintendent for the simple reason that 
the office was already filled and that. when the 
office of superintendent had expired, it was the 
duty of the old board which was then holding 
over to elect a superintendent, and so long as 
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the board was legally constituted it made no 
difference as to what individuals composed the 
board at that time. 

“In the case of Russell v. Richardson relief 
[sic] on by defendants, the La Salle Parish 
School Board at its regular meeting in January, 
1929, elected the defendant, E. E. Richardson, to 
the office of Parish Superintendent of Schools 
for the four-year term beginning July 1, 1929. In 
July, 1932, approximately a year before the ex- 
piration of his term, the same board re-elected 
defendant Parish Superintendent for another 
four-year term beginning July 1, 1933. By Jan- 
uary of 1933 the composition of the board had 
changed, and on January 3, 1933, the board 
rescinded Richardson’s election and on that day 
elected the plaintiff, J. D. Russell. The de- 
fendant Richardson then announced that he 
would refuse to relinquish his office to the plain- 
tiff, and the School Board there adopted a 
resolution authorizing the District Attorney, as 
its legal adviser, to institute ouster proceedings 
against the defendant. 

“It is also interesting to note that notwith- 
standing the fact that the board had elected 
Russell to the office and the defendant Richard- 
son had refused to vacate the same, no physical 
struggle for possession of the office was con- 
templated by the board, and it should be further 
noted in this opinion the following quote: 

“Suits to prevent the usurpation, instrusion 
into and unlawful holding of office are required 
to be tried and disposed of in a summary man- 
ner. Code Prac. art. 871; Rev.St. Sec. 2595. 
(Emphasis the Court’s. ) 

“In deciding that the board was within its 
rights in rescinding the election of the defendant, 
the Court stated: 

“*Act No. 100 of 1922 provides for the admin- 
istration and supervision of the public schools 
of the state. Section 19 of the statute provides 
that each parish school board shall elect or ap- 
point a parish superintendent, but no time is 
fixed for such election or appointment. However, 
we are satisfied it was the legislative intent that 
a parish school superintendent should be 
elected or appointed at some reasonable time 
before the beginning of his term of office. 

“‘Here the board which assumed in July, 1932, 
to elect defendant as parish superintendent was 
not the same either in number or in personnel 
as the board which in January, 1933, elected 
plaintiff as parish superintendent and was in 
office on July 1, 1933, when the new term began. 
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“While it may be true that a school board is 
a continuous body because of the overlapping 
terms of its various ward members, that fact does 
not authorize the board to elect or appoint a 
parish superintendent so far in advance of his 
term, as was done in this case. If this were per- 
mitted, the board could elect or appoint a parish 
superintendent at any time the majority of its 
members saw fit to do so, and thereby perpetuate 
a favored person in office. We think the better 
practice would be, and one more in consonance 
with the purpose of the law, to impose the duty 
of timely electing or appointing a parish super- 
intendent upon the school board as constituted 
just prior to the beginning of the new term, 
(Emphasis the Court’s. ) 

“Therefore, this case does not stand for the 
proposition that the board as constituted on the 
day the office begins has the exclusive right to 
elect the Parish Superintendent. It stands for the 
proposition that the school superintendent should 
be elected or appointed at some reasonable time 
before the beginning of his term of office and 
that it would be better practice to impose the 
duty of timely electing or appointing the Parish 
Superintendent upon the School Board as con- 
stituted just prior to the beginning of the new 
term. The Court was not concerned with whether 
or not the defendant Richardson after having 
been validly elected could be removed for cause. 
The attack in that case was on the election, and 
the Court held that the election of Richardson 
was invalid, that it was conducted at an unrea- 
sonable time, that it was premature. 


“Certainly in this case it cannot be said that 
the election of Dr. Funchess was premature or 
that his election was at an unreasonable time 
when practically all of the parishes in the state 
conduct the election of Parish Superintendent in 
January of the year for the commencement of 
the new term of office beginning on July Ist and 
the East Baton Rouge Parish School Board has 
conducted its elections in January since 1929. 
There was no attempt by the board as consti- 
tuted on the date of plaintiff's election to perpet- 
uate him in office, as the majority of the 
membership of the board had no knowledge that 
the Governor was going to appoint four new 
members to the board before the term of his 
office began. The board’s election of the plain- 
tiff was consistent with their prior businesslike 
practice and was certainly at a reasonable time 
prior to the beginning of the term of office. 


“The Court agrees that under the facts of the 
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Russell case it was the better practice for the 
board as constituted on the day the office begins 
to elect the Superintendent of Education because 
the old board had tried to perpetuate the de- 
fendant in office some six months before the new 
board that had rescinded defendant’s election 
had come into existence. 

“However, in this case the board that was in 
existence at the time of plaintiff's election was 
fully constituted, and the members voting on 
plaintiffs election would have been the only 
members who would have normally been in 
office at the same time the office began. 

“The provisions of R.S. 17:54 express the pub- 
lic policy that the School Boards should obtain 
the best qualified man to fill this important office 
and gives the board the right to obtain such a 
man even if it has to go out of the state to get 
him. If the School Board elects a qualified super- 
intendent at a reasonable time prior to his tak- 
ing office, and the law then gives the board the 
right to rescind the election at any moment with- 
out cause before the office begins, it seems to the 
Court that the uncertainty as to the status of 
the nominee to the office would have a deterrent 
effect on the public policy of getting the best 
qualified superintendent for the job. 

“Under the provisions of R.S. 17:54, a super- 
intendent if validly elected can only be dismissed 
for cause, and in the case of Bourgeois v. Orleans 
Parish School Board [219 La. 512], 53 So.2d 251 
(1951), the Court held: 

““(1) The parish superintendent is therefore 
an officer, elected for a definite and fixed term, 
removable only for the causes set forth in the 
statute by a majority vote of the membership 
of the parish school board, and by the great 
weight of authority the inference is that the 
Legislature intended by these provisions that 
the existence of the cause for removal must be 
determined after notice has been given to the 
superintendent of the charges made against him 
and he has been given an opportunity to be 
heard. Mechem on Public Officers, Section 454, 
p. 287; Throop, Public Officers, Section 364, p. 
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359; Annotation, Power to remove public officers 
without notice and hearing, 99 A.L.R. 336; 67 
C.J.S., Officers, § 61, p. 255. 

“‘Mechem states the rule as follows: 


“*“TIn those cases in which the office is held 
at the pleasure of the appointing power, and 
where the power of removal is exercisable at its 
mere discretion, it is well settled that the officer 
may be removed without notice or hearing. 

“*“But on the other hand, where the appoint- 
ment or election is made for a definite term or 
during good behavior, and the removal is to be 
for cause, it is now clearly establishes [sic] by 
the great weight of authority that the power of 
removal can not, except by clear statutory au- 
thority, be exercised without notice and hearing, 
but that the existence of the cause, for which 
the power is to be exercised, must first be de- 
termined after notice has been given to the 
officer of the charges made against him, and he 
has been given an opportunity to be heard in 
his defense.” (Italics ours.)’ 

“Therefore, the plaintiff having proved to the 
Court possession of the office, interference by the 
defendants and a valid title to the office, the ex- 
ception of no cause of action filed by the de- 
fendants is accordingly overruled, and the Court 
grants unto plaintiff a preliminary injunction as 
prayed for.” 

We are of the firm opinion that the lower 
court’s reasons for judgment in granting the pre- 
liminary injunction were correct, and we are 
likewise of the opinion that the said reasons 
given for granting the injunction are applicable 
in holding that Dr. Funchess, the plaintiff herein, 
is the duly elected and constituted Superintend- 
ent of the Schools of the Parish of East Baton 
Rouge for the term of four years beginning 
July 1, 1961. 

On the question submitted to this Court, ap- 
pellee, Funchess, is entitled to the office of Su- 
perintendent of Schools of East Baton Rouge 
Parish, and accordingly the judgment of the 
District Court is affirmed. 
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SUMMARY: A Louisiana taxpayer brought an action in a state district court seeking to en- 
join the Orleans Parish school board and its members from holding themselves out to be 
the present legally constituted school board, The statute which authorized defendants to ad- 
minister the parish school system had been repealed by Act 4 of the Third Extra 1960 Ses- 
sion of the Louisiana legislature (6 Race Rel. L. Rep. 293), which had replaced defendants 
with a legislatively-appointed board. Act 4 was subsequently held by the federal courts to 
be unconstitutional. [See 6 Race Rel. L. Rep. 74, 408]. The state district court denied the 
injunction on the ground that to grant it would force all the parish schools to close, because 
“This is the only board that is functioning, ... all the others are out of business by virtue of 
Federal Court injunctions.” The state court of appeals affirmed on the ground that under 
state statutes a taxpayer, as such, has no right of action to challenge defendants’ authority. 
The Louisiana Supreme Court affirmed on the ground that plaintiffs’ request for relief is 





based upon a statute which has been declared unconstitutional and which therefore cannot 


be judicially enforced. 


This is an appeal by Plaintiff from a judg- 
ment denying him a preliminary and permanent 
injunction after a trial on the merits. Plaintiff 
appears alone and solely in his capacity of a 
taxpayer and citizen, not as a claimant to the 
office. Defendants, respectively, are the Orleans 
Parish School Board and the individual members 
thereof, who are presently holding office by 
virtue of an election under LSA-R.S. 17:121; pur- 
suant to La. Const. mandate under Art. 12, §10. 

Plaintiff seeks injunctive relief to restrain and 
prohibit Defendants, collectively and individ- 
ually, from holding themselves out and acting 
as the legally constituted Orleans Parish School 
Board for the current year 1961-1962. The basis 
for Plaintiff's relief is that Defendants are func- 
tus officio and unauthorized to act as the School 
Board by virtue of Act 4, Third Extra Session of 
1960 of the Louisiana Legislature, which re- 
pealed LSA-R.S. 17:121, creating it. At the con- 
clusion of the trial the district judge, while 
giving no formal written reasons for denying the 
injunction, made the following observation, viz: 

<e 2 © 

“You have a great many serious constitu- 
tional questions involved, but I do not see 
how it is necessary to pass on any of these 
questions, whether you are right or wrong 
in your contentions. All other Boards have 
been enjoined. There is nobody to run the 

schools except this Board. Whether it is a 

de jure board or a de facto board, it is the 


only one that can operate the schools. If I 
issue the injunction, all of the schools in 
Orleans Parish would have to close at once, 
those that are segregated as well as those 
that are integrated; and we would have 
nothing but chaos in this city. 

“If this Board doesn’t adopt the budget 
and pay the teachers and the cost of operat- 
ing schools, we won't have any schools. 
Since they are at least a de facto board, they 
are the only ones who can adopt the budget 
and pay the teachers. 

“I believe that this was the basis of the 
decisions in the cases in the other three 
divisions of this Court. This is the only 
Board that is functioning, and the only men 
who can do anything; all the others are out 
of business by virtue of the Federal Court 
injunctions. 

“<“e & © 


Defendants first challenge Plaintiffs right, 
solely as a taxpayer or citizen, to institute this 
suit, contending that the right to try title to 
public office is governed exclusively by LSA-R.S. 
42:76, par. (1), and LSA-R.S. 42:77, as follows: 
LSA-R.S. 42:76 


“An action shall be brought in the name 
of the state in any of the following cases: 
(1) When any person usurps, intrudes 
into, or unlawfully holds or exercises or 
attempts to remain in possession of any 
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public office or franchise within this state. 

*¢ 2 @ 

This action shall be brought by the attor- 
ney general of the state or by the parish 
district attorney of the parish in which the 
case arises against the offender, and the 
suit shall be filed in the district court of that 
parish. 

The action may also be brought by the 
governor appearing in proper person or 
through the attorney general of the state or 
other counsel he may select.” 


LSA-R.S, 42:77 


“In the cases provided in R.S. 42:76(1) 
and 42:76(2), the action may be brought by 
any person demanding possession of the 
office against any person claiming or exercis- 
ing the functions of the office.” 


On the other hand, counsel for Plaintiff urges 
that LSA-C.C.P. Art. 3901, Chapter 4, verbo 
“Quo Warranto,” which reads as follows, author- 
izes this proceeding: 


“Quo warranto is a writ directing an in- 
dividual to show by what authority he 
claims or holds public office, or office in a 
corporation, or directing a corporation to 
show by what authority it exercises certain 
powers. Its purpose is to prevent usurpation 
of office or of powers.” 


On the merits Defendants contend that Act 4 
is violative of the state Constitution in that, by 
the mere device of repealing a former statute 
creating the Board, and providing for the elec- 
tion of its members, it has sought to deprive 
Defendants of their duly elected public office, 
in violation of the impeachment, addressing out 
of office, and recall elections, as provided by 
La. Const., Art. 9, §§1 through 9. 

Defendants further contend that Act 4 has 
been declared unconstitutional by a three-judge 
federal court and approved by the Supreme 
Court of the United States, in the case of Bush 
v. Orleans Parish School Board, 191 F. Supp. 
871, in which suit a temporary injunction was 
granted, specifically declaring said Act to be 
unconstitutional and enjoining its enforcement. 
This decision was affirmed by the Supreme Court 
of the United States on June 19, 1961 (Nos. 868 
and 967, October Term, 1960). 

The Intrusion into Office Statute makes it 
clear that a taxpayer, as such, has no standing 
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to challenge the right of an incumbent to hold 
and perform the duties of such public office. 
LSA-C.C.P, Art. 3901, Chapter 4, under “Quo 
Warranto,” might appear to give such authority. 
While there is nothing in the text of Art. 3901 
to justify such conclusion, the editorial comment 
under the Article (par. b), explains that the 
provision referring to “public office” was incor- 
porated on the theory that the Intrusion into 
Office Act does not give an individual the right 
to file suit’except when he is claiming the office. 

In the case of Roberts v. Caddo Parish School 
Board, 213 La. 436, 34 So. 2d 916, our Supreme 
Court held that, under the Louisiana Constitu- 
tion (Art. 14, §14(n), resident property tax- 
payers of a school district where “persons in 
interest” entitled to bring suit to contest parish 
school board action and bond issue creating con- 
solidated School District No. 2, in Caddo Parish, 
embracing previously operative school districts 
and were not confined to their remedy under the 
Intrusion into Office Statute. 

That case is not decisive here. Plaintiff here 
is not seeking to enjoin Defendants from per- 
forming an unconstitutional act, but is seeking 
to declare that Defendants have no valid legal 
right to perform any act, whether constitutional 
or not. 

The Intrusion into Office Statute is a special 
substantive statute, limiting to those named the 
right to challenge incumbents of public office 
to hold and exercise the duties of such office. 
LSA-C.C.P. Art. 3901 is a general procedural 
statute defining the character of a writ of “Quo 
Warranto,” and establishes an immediate, direct, 
adequate and speedy remedy only for those who, 
by substantive law, have the right to challenge 
public and private corporate officers in their 
right to hold and perform the duties of such 
office. 

Where there is an apparent conflict between 
a general law and a special law on the same 
subject, the special law must prevail in the par- 
ticular matter to which it applies, and even 
though the general law has been enacted sub- 
sequent to the enactment of the special law, the 
special law is not thereby repealed by implica- 
tion; and is only affected if reference is made 
to it expressly. Hewitt v. Webster, 118 So. 2d 


- 688, and authorities therein cited. 


Plaintiff, then, appearing as a taxpayer only, 
without any claim to the office challenged, has 
no right to remedy; hence, has no right of action 
herein. As Plaintiff has no right of action herein, 
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the adjudication of the other issues would be 
mere obita dicta. 


For the reasons assigned, the judgment of 
the district court is affirmed, Plaintiff to pay 
the costs in both courts. 

AFFIRMED. 


REHEARING REFUSED, Nov. 10, 1961 
WRIT REFUSED, Nov. 29, 1961 


Concurring Opinion 


JANVIER, J., CONCURRING 


I have some slight fear that our new Code of 
Civil Procedure by Article 3901, in Chapter 4, 
“Quo Warranto,” intended to give to an individ- 
ual the right to challenge the authority of some- 
one purporting to hold public office. 

I base this fear to some extent on the fact 
that in the Code of Civil Procedure, following 
Article 3901, there is an editorial note to the 
effect that: 


“(b) The provision referring to public 
office was incorporated on the theory that 
the Intrusion into Office Act, R.S. 42:76 et 
seq., does not give an individual the right 
to file suit except when he is claiming the 
office.” 


Because of this fear, however slight it is, I 
would have preferred to decide this matter on 
the fundamental question which is presented, i. 
e., whether we of the State Courts are absolutely 
controlled by the decisions of the Federal Courts 
on a matter involving the constitutionality of a 
State statute, which statute is held by the Fed- 
eral Courts to be unconstitutional solely because 
of the alleged motive which prompted the State 
Legislature to enact it. 

The Federal Courts have held many times that 
they did not have this power until the decision 
in Bush v. Orleans Parish School Board, 191 F. 
Supp. 871, asserted it. However, in that case 
the United States District Court for the Fifth 
Circuit did assert such power, and this decision 
was approved by the Supreme Court of the 
United States on June 19, 1961, Nos. 868 and 
967, October Term, 1960. 

In that opinion there is not one word which 
mentions any Federal question and the entire 
opinion is based on the belief that the passage 
of the statute was the result of improper motives 
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on the part of the members of the Louisiana 
Legislature. 


Unhappily I feel that we are bound by that 
decision and that, since Act 4 of the Third Extra 
Session of 1960 has been declared by those 
courts to be violative of the Federal Constitu- 
tion because of the alleged motive which 
promped its enactment, we have not the power 
to breathe life into that statute. 

The Constitution of the United States in Ar- 
ticle VI provides in part: 


“This Constitution, and the Laws of the 
United States which shall be made in Pur- 
suance thereof; and all Treaties made, or 
which shall be made, under the Authority 
of the United States, shall be the supreme 
Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing 
in the Constitution or Laws of any State to 
the Contrary notwithstanding.” 


The remarkable fact is that if and when our 
schools are, unhappily, completely desegregated 
and the atmosphere which is charged to have 
prompted the enactment of the statute in ques- 
tion has been dissipated, there can be no doubt 
that the question which apparently the Federal 
Courts think was presented in the Bush case 
will no longer exist, the State Legislature could 
unquestionably adopt the identical statute again 
and it would then be held to be constitutional. 

My belief that the Federal Courts, until the 
decision in the Bush case, did not attempt to 
assert any such power and that until that deci- 
sion they had no such power is founded on many 
decisions which have been rendered in the past. 

In Newton v. Commissioners, 100 U. S. 548, 
559, the Supreme Court said: 


“The legislative power of a State, except 
so far as restrained by its own constitution, 
is at all times absolute with respect to all 
offices within its reach. It may at pleasure 
create or abolish them, or modify their du- 
ties. It may also shorten or lengthen the term 
of service. * * *” 


In Higginbotham v. City of Baton Rouge, 59 
S. Ct. 705, 306 U. S. 535, in an opinion unani- 
mously adopted, Mr. Chief Justice Hughes used 
this identical language. 

Judge Rives, author of the Bush opinion, in 
Shuttlesworth v. Birmingham Board of Educa- 
tion, 162 F. Supp. 372, said: 
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“In testing constitutionality ‘we cannot 
undertake a search for motive.’ ‘If the State 
has the power to do an act, its intention 
or the reason by which it is influenced in 
doing it cannot be inquired into.’ Doyle v. 
Continental Insurance Co., 94 U. S. 535, 
541, 24 L. Ed. 148. ° * *” 


See also Daniel v. Family Sec. Life Ins. Co., 
336 U. S, 220, 221, 224, 69 S. Ct. 550, 552, 93 
L. Ed. 632, and cases there cited. 

In Barenblatt v. United States, 360 U. S. 109, 
the Supreme Court said: 


“# ® * So long as Congress acts in pur- 
suance of its constitutional power, the Judi- 
ciary lacks authority to intervene on the 
basis of the motives which spurred the exer- 
cise of that power. State of Arizona v. State 
of California, 283 U.S. 423, 455, 51 S. Ct. 
522, 526, 75 L. Ed. 1154 and cases there 
uaa 


This basic constitutional principle is stated as 
follows in State of Arizona v. State of California, 
supra: 


“Into the motives which induced members 
of Congress to enact the Boulder Canyon 
Project Act, this court may not inquvire. 
McCray v. United States, 195 U. S. 27, 53-59, 
24.S. Ct. 769, 49 L. Ed. 78, 1 Ann. Cas. 561; 
Weber v. Freed, 239 U. S. 325, 329, 330, 
36 S. Ct. 131, 60 L. Ed. 308, Ann. Cas. 
1916C, 317; Wilson v. New, 243 U. S. 332, 
358, 359, 37 S. Ct. 298, 61 L. Ed. 755, L.R.A. 
1917E, 938, Ann. Cas. 1918A, 1024; United 
States v. Doremus, 249 U. S. 86, 93, 94, 39 
S. Ct. 214, 63 L. Ed. 493; Dakota Central 
Telephone v. South Dakota, 250 U. S. 163, 
187, 39 S. Ct. 507, 63 L. Ed. 910, 4 A.L.R. 
1623; Hamilton v. Kentucky Distilleries Co., 
251 U. S. 146, 161, 40 S. Ct. 106, 64 L. Ed. 
194; Smith v. Kansas City Title & Trust Co., 
255 U. S. 180, 210, 41 S. Ct. 243, 65 L. Ed. 
mit t. 


In a footnote to this case, which appears on 
page 455 of this decision, appears the following: 


“Similarly, no inquiry may be made con- 
cerning the motives or wisdom of a state 
Legislature acting within its proper powers. 
United States v. Des Moines Navigation & 
Railway Co., 142 U. S. 510, 544, 12 S. Ct. 
308, 35 L. Ed. 1099; Atchison, Topeka & 
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Santa Fe R. R. Co. v. Matthews, 174 U. S. 
96, 102, 19 S. Ct. 609, 43 L. Ed. 909; Calder 
v. Michigan, 218 U. S. 591, 598, 31 S. Ct. 
122, 54 L. Ed. 1163; Rast v. Van Deman & 
Lewis, 240 U. S. 342, 357, 366, 36 S. Ct. 370, 
60 L. Ed. 679, L. R. A. 1917A, 421, Ann. 
Cas. 1917B, 455. Compare O'Gorman & 
Young, Inc. v. Hartford Fire Insurance Co., 
282 U.S. 251, 258, 51 S. Ct. 130, 75 L. Ed. 
324.” 


In Calder v. The State of Michigan, 218 U. S. 
591, 598, is found in the following: 


“* * * But we do not inquire into the 
knowledge, negligence, methods or motives 
of the legislature if, as in this case, the re- 
peal was passed in due form. United States 
v. Des Moines Navigation & Railway Co., 
142 U. S. 510, 544. * * *” 


There are innumerable other similar deci- 
sions, 

In Hans v. Louisiana, 134 U. S. 1, the Supreme 
Court quotes the following words from the im- 
mortal John Marshall: 


“* * * T hope that no gentleman will 
think that a State will be called at the bar 
of the federal court . . . . It is not rational 
to suppose that the sovereign power should 
be dragged before a court. * * *” 


In spite of all of these decisions I am forced 
to the conclusion that, whether right or wrong, 
a decision of the Supreme Court of the United 
States which declares unconstitutional a statute 
of this State renders us powerless to reach a 
different conclusion and to resurrect that statute 
after its crucifixion by superior authority. 


I concur in the decree. 


Dissenting Opinion 


This is not an intrusion into office suit. The 
majority opinion has maintained the exception 
of no right of action filed by counsel for defend- 
ants. That opinion, as I understand it, considers 
this suit strictly and solely as one to try title 
to the office of school board membership as to 


-each individual defendant. A cursory reading of 


the prayer of plaintiff's petition will disclose 
that plaintiff seeks to enjoin defendants from 
performing any number of specified actions. 
Plaintiffs petition in its allegations and prayer 
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covers several grounds of complaint. While this 
petition and the prayer could have been ex- 
pressed in a different manner, it is the accepted 
practice with many attorneys to ask for every- 
thing they can think about in the hope that the 
Court will grant some phase of the relief sought. 
Therefore I believe that a reasonable interpreta- 
tion of the prayer is that the portion of the 
prayer asking the court to decree that defendants 
are not the School Board and they have no legal 
right to act as such is merely incidental, the 
gravamen of the demand being to enjoin specific 
actions. 

If the plaintiff were claiming title to the office 
as a member of the School Board there would 
be more merit to the majority ruling herein 
under the provisions of R.S. 42:76. The prime 
purpose of this suit being what it is, as indicated 
above, I think this plaintiff has the right to 
bring it by the authority of Article 3601 of the 
Louisiana Code of Civil Procedure. One of the 
paramount offices of the preemptory exception 
of no right of action is to bring into question the 
capacity of the plaintiff to sue. Formerly a quo 
warranto proceeding applied to private corpora- 
tions. Under the authority of the new Code of 
Civil Procedure the proceeding can now be 
directed to a public official, which provision was 
deliberately inserted, and the article also says 
that: “Its purpose is to prevent usurpation of 
office or of powers.” The comment under that 
article, made a part of the legislative act, in- 
cludes this statement: “(b) The provision refer- 
ring to public office was incorporated on the 
theory that the Intrusion Into Office Act RS. 
42:76 et seq., does not give an individual the 
right to file suit except when he is claiming the 
office.” There is no conflict between this article 
and R.S. 42:76, to render this article inoperative. 

In Roberts, et al v. Caddo Parish School 
Board, 34 So. 2d 916, individual taxpayers sought 
to enjoin the creation of a consolidated school 
district (a political subdivision) and the issuing 
of bonds in connection therewith. Our Supreme 
Court held that under our Constitution resident 
property taxpayers were “persons in interest” 
entitled to bring suit to contest the parish school 
board action. 

The concurring opinion herein by Judge Jan- 
vier discusses the law applicable to the merits 
of this controversy. I desire to carry that dis- 
cussion a little further. 

The oral observation of the lower court 
(quoted in the majority opinion above) in deny- 
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ing the injunction and dismissing this suit made 
it clear that the lower court’s ruling was not 
based upon any law or jurisprudence, but upon 
the fear of the trial judge that chaos in the school 
operations would result. As plausible as that 
approach may be, whenever a judicial tribunal 
renders its decisions based on considerations of 
what is the best policy at the moment, rather 
than upon the law, then confusion sooner or 
later surely will follow, as evidenced by the 
many policy decrees of the Federal Courts per- 
taining to Louisiana legislative enactments 
within the recent past. Often, a status of strength 
and clarity grow out of confusion. If any con- 
fusion resulted by granting the relief asked for 
by this plaintiff, then it would be the duty of the 
Legislature to correct it forthwith. 

The Louisiana Legislature at its third special 
session of 1960 adopted Act 4, amending R.S. 
17:121, et seq., to create and provide for the 
election of a new New Orleans Parish School 
Board. The Federal District Court in Bush v. Or- 
leans Parish School Board, 191 F. Supp. 871, 
issued a preliminary injunction against the en- 
forcement of that act. The Supreme Court of the 
United States affirmed that decision without a 
hearing. The concurring opinion herein says that 
this court must recognize that affirmation by the 
United States Supreme Court. There would be 
greater reason for that position if the Federal de- 
cree in the Bush case were final and rendered 
on a trial of that case on the merits. The present 
injunction in that case was issued on the trial 
of a rule nisi and the judgment making the 
rule absolute is interlocutory. If and when that 
case is heard on the merits the chances are that 
the decision will not be different but we can 
always hope and act as if it will be changed 
if we believe that it should be. This court is 
not bound by the interlocutory decree in the 
Bush case for the reason that the Supreme Court 
of the United States has said in any number of 
decisions that only a final decree on the merits 
of a case shall be accepted as the law and serve 
as a bar to another suit on a given subject by 
other parties. Rogers v. Hill, 53 S. Ct. 731; Public 
Service Commission v. Wisconsin Telephone Co., 
53 S. Ct. 514, and Costello v. U. S., 81 S. Ct. 534 
(quoting from Hughes v. U. S., 4 Wall 232). 

Another reason we may entertain a shred of 
hope that the Federal Courts could possibly 
render a correct decision in the Bush case on the 
merits is that the interlocutory decree referred 
to above is so patently wrong in the light of 
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Federal and State jurisprudence on the subject 
of supervisory jurisdiction of the Federal Courts 
over a state legislature where no Federal viola- 
tion is involved. There was no Federal question 
in the Bush case until the Federal District Court 
supplied it by presumption from outside the 
record which no court has a right to do. The 
matter of integration or segregation of schools 
had nothing to do with it, because the schools 
in New Orleans were already integrated and 
Act 4 said not one word about that subject or 
the court orders with respect thereto. Instead 
of assuming something foreign to the provisions 
and purposes of the act, the Federal District 
Court should, I think, assume that the new board 
created by that act would perform its duties 
lawfully. The new board did not qualify and 
therefore it performed no unlawful action to be 
enjoined. 

Another reason we can hope that correction 
in the final judgment in the Bush case is not 
outside the realm of possibility is found in such 
decisions as Newton v. Mahoning Co. Com., 100 
U. S. 548, 25 L. Ed. 710, where the United States 
Supreme Court said: 


“< 


The legislative power of a State, except 
so far as restrained by its own Constitution, 
is at all times absolute with respect to all 
offices withiu its reach. It may at pleasure 
create or abolish them or modify their du- 
ties. It may also shorten or lengthen the 
term of service. And it may increase or 
diminish the salary or change the mode of 
compensation.” 


See, also to the same effect, Higginbotham v. 
City of Baton Rouge, 306 U. S. 535 and other 
authorities cited therein. Judge Janvier’s con- 
curring opinion cites and quotes from other and 
stronger decrees to the same effect. 

Our own Supreme Court, through Mr. Justice 
Hamlin, less than a year ago, in Singlemann v. 
Davis, 125 So. 2d 414, where the constitutionality 
of an act of the Louisiana Legislature very simi- 
lar to said Act No. 4 was under consideration, 
said: 


“Where an act is constitutional on its face, 
courts cannot assume that it will be given 
an unconstitutional application or construc- 
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tion or be administered unconstitutionally.” 


The crux of this case is whether or not said 
Act No. 4 is in any way in violation of the 
State or Federal Constitution. I can find no part 
of the act to indicate any such violation. There- 
fore, the defendants should be enjoined from 
collecting and spending public money. 

I respectfully dissent. 

% 


o * 


ORDER 
Per Curiam: 


Pretermitting the question of the right of this 
plaintiff to institute and prosecute the instant 
action, it appears that we are powerless to grant 
any portion of the relief demanded by him herein 
inasmuch as the Louisiana statute on which the 
entire demand is based (Act No. 4 of the Third 
Extra Session of 1960) has been declared un- 
constitutional by the United States Supreme 
Court on the sole ground that assertedly the 
Legislature was prompted by a discriminatory 
motive in enacting it. See Bush et al. v. Orleans 
Parish School Board et al. (U.S. Dist. Ct., E. D. 
of La.), 188 Fed. Sup. 916 and 191 Fed. Sup. 
871, which decisions were approved and affirmed 
by the U. S. Supreme Court in causes Nos. 589, 
868 and 967 on the docket of such court. 

While we entertain serious doubt as to the 
soundness of that ruling, particularly in view 
of the uniform jurisprudence of the federal 
courts (established over a period of many years 
prior to the consideration of the Bush case) to 
the effect that such tribunals may not and do 
not inquire into the motives or wisdom of a 
legislative body acting within its proper power, 
the fact remains that the specific statute involved 
here has been stricken with nullity and rendered 
permanently ineffective by the highest court of 
the land. It, in other words, is now non-existent, 
whether made so rightly or wrongly; and no 
judicial action can recreate it. 

The writ is refused. 

* & * 

[McCaleb, J., while in agreement with the 
views set forth in this per curiam, is also of the 
view that the majority opinion of the Court of 
Appeal is correct.] 
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CIVIL RIGHTS 
Access to Courts—Federal Courts 


UNITED STATES ex rel. Dewey McDade THOMPSON, Jr., v. Edward M. FAY, ete. 
United States District Court, Southern District, New York, September 27, 1961, 197 F.Supp. 855. 


SUMMARY: An inmate in a state prison brought an action in a federal district court under 
the Civil Rights Act for equitable relief from the actions of prison authorities in withholding 
from the mails a letter written to a federal committee by him to seek advice in connection 
with a pending state proceeding for reduction of his sentence. The district court denied 
the petition, holding that plaintiff had no absolute right to use the mails, and that, since plain- 
tiff’s right of access to counsel or the courts had not been affected, plaintiff had been deprived 
of no federal constitutional right. : 





CIVIL RIGHTS 
Immunity—Federal Statutes 


Corinne C. WATERMAN v. Harry ANENBERG, et al. 
United States District Court, Eastern District, New York, August 14, 1961, 197 F.Supp. 11. 


SUMMARY: An individual brought an action in federal district court under the Civil Rights 
Act against New York City municipal court justices for damages caused by an alleged con- 
spiracy to prevent plaintiff from raising certain defenses and counterclaims in a state court 
case. The district court dismissed the complaint, holding that defendants’ alleged acts were 
“clothed with judicial immunity.” 





CIVIL RIGHTS 


Immunity—Federal Statutes 
Albert J. KOSTAL, et al. v. Christian D. STONER, Judge, et al. 
United States Court of Appeals, Tenth Circuit, July 5, 1961, 292 F.2d 492. 


SUMMARY: Individuals who had been convicted of murder by a Colorado district court, 
but whose convictions had been reversed by the Colorado Supreme Court, brought an ac- 
tion in a federal district court under the Civil Rights Act against the state district court judge 
and the prosecuting attorney for damages allegedly caused by a conspiracy between de- 
fendants to deprive plaintiffs of a fair trial. The federal district court dismissed the com- 
plaints against both defendants. On appeal, the dismissals were affirmed. The Tenth Circuit 
Court of Appeals held that the Civil Rights Act does not impair the common law immunity 
of judges from personal liability for their official acts, and that a prosecuting attorney is 
a quasi-judicial officer to the same immunity. 
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CIVIL RIGHTS 


Municipal Ordinances—lllinois 
Dr. Wright R. ADAMS, et al. v. CITY OF PARK RIDGE, et al. 
United States Court of Appeals, Seventh Circuit, August 21, 1961, 293 F.2d 585. 


SUMMARY: A charity brought an action in federal district court under the Civil Rights Act 
to enjoin the city of Park Ridge from enforcing an ordinance prohibiting the soliciting of 
funds for charitable purposes except under the direction of the city council. The ordinance 
specifically exempted a named charity from its provisions. The district court dismissed the 
complaint for want of jurisdiction. On appeal, the Seventh Circuit Court of Appeals held 
that a city is subject to suit under Section 1983 of the Act, in an action for injunctive and 
declaratory relief, even though, under the Supreme Court’s ruling in Monroe v. Pape [6 
Race Rel. L. Rep. 16 (1961) ] a city is not liable for damages under that statute. The court also 
found that the ordinance was unconstitutional in that it did not contain definite standards 
governing the action of the city council in granting or withholding permission to solicit funds 
for charities, and in that it denied equal protection in exempting the named charity. The 
judgment of the lower court was therefore reversed and remanded with directions that in- 
junctive and declaratory relief be granted to plaintiff. 





CIVIL RIGHTS 


Religious Freedom—New York 
James PIERCE, et al. v. J. E. LA VALLEE, Warden. 
United States Court of Appeals, Second Circuit, July 31, 1961, 293 F.2d 233. 


SUMMARY: Inmates in a New York state prison, professing to be adherents of the “Negro 
Muslims” brought actions in a federal district court under the Civil Rights Act against 
the prison warden for relief from religious persecution, alleging: (1) That they had not 
been allowed to purchase the Koran; (2) that they have been punished because of their be- 
liefs; and (3) that they had been denied contact with a spiritual advisor. The district court 
ruled that the sole issue raised by plaintiffs was the denial of the right to purchase the Koran, 
and held that issue moot because the state now permitted such purchases. On appeal, the 
Second Circuit Court of Appeals reversed and remanded, holding that plaintiffs had not 
abandoned the issue of punishment for their religious beliefs, that charges of religious 
persecution within a state prison constitute a claim under the Civil Rights Act, and that a 
state law providing ‘a state court remedy for such persecution is not a bar to federal relief. 


Before CLARK and SMITH, Circuit Judges, and DAWSON, District Judge. 











CLARK, Circuit Judge. 


In these three actions, plaintiffs seek relief un- 
der the Civil Rights Act, 28 U.S.C. § 1343, 42 
U.S.C, § 1983, for religious persecution alleged 
to have been practiced upon them while they 
were inmates of Clinton State Prison at Danne- 
mora, New York. In each complaint the plain- 
tiff alleges that he has been denied permission 


to purchase the Koran, has been subjected to 
solitary confinement because of his religious be- 
liefs and deprived of good time, and has been 
denied permission to establish contact with his 
spiritual advisor on the ground that such person 
was not on an approved correspondence list. All 
three complaints pray for the right to purchase 
the Koran, for an end to religious discrimination, 
and for other and further relief as justice re- 
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quires. The Pierce complaint, in addition, specif- 
ically requests the right to contact a spiritual 
advisor. The only defendant in all three actions 
is the warden of the prison at Dannemora, where 
all three plaintiffs were incarcerated at the time 
they commenced their actions. At the time of 
trial, plaintiffs Sostre and SaMarion had been 
transferred to the Attica State Prison, and Pierce 
alone remained at Dannemora. No assurance 
exists, however, that SaMarion and Sostre may 
not be returned to Dannemora; and we do not 
think the mere fact of their transfer to another 
prison renders their actions moot. 

At trial, the district court over protest limited 
the issues to the denial of the Koran, on the 
ground that any other problems raised by the 
complaint concerned matters of prison discipline 
to be reviewed only in the state courts. With 
respect to the right to contact a “spiritual ad- 
visor,” plaintiffs acquiesced in this decision; and 
we think that issue must be deemed to have been 
abandoned. Indeed, when the defense referred 
to this problem on a couple of occasions, plain- 
tiffs’ attorney protested on the ground that it was 
not one of the issues in the case.1 But no such 
abandonment may be found with respect to the 
issues of solitary confinement and good time. If 
plaintiffs ever acquiesced in the withdrawal of 
these issues, they did so only under pressure from 
the court and they withdrew their acquiescence 
almost immediately. Throughout the trial they 
sought to introduce evidence in support of this 
claim. Accordingly, unless the district court was 
correct in holding that this was a matter for the 
state court, we must reverse and remand for 
consideration of the issues thus raised. 

A considerable body of authority, particularly 
from the Seventh and Ninth Circuits, holds that 
a state prisoner complaining of improper prison 
treatment must seek his relief in the state court. 
See, e. g., State of Oregon ex rel. Sherwood v. 
Gladden, 9 Cir., 240 F.2d 910; United States ex 
rel. Atterbury v. Ragen 7 Cir., 237 F.2d 953, 
certiorari denied 353 U.S. 964, 77 S.Ct. 1049, 1 


1. Thus, when counsel for the defendant, in his 
opening, stated that prison rules prohibited cor- 
respondence with known criminals, plaintiffs’ coun- 
sel stated that he wished “to object strenuously 
* © © that counsel is going far afield of the issues in 
the case.” And when defendant sought to introduce 
evidence of these rules, plaintiffs objected on the 
ground that “the issues here relate in the plaintiffs’ 
cases now to the purchase of the Koran.” These and 
other remarks during the trial make clear that plain- 
tiffs, whether because they believed their claim un- 
tenable or for some other reason, abandoned the 
“spiritual advisor” issue. 
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L.Ed.2d 914; United States ex rel. Wagner v. 
Ragen, 7 Cir., 213 F.2d 294, certiorari denied 
348 U.S. 846, 75 S.Ct. 68, 99 L.Ed. 667; United 
States ex rel. Morris v. Radio Station WENR, 7 
Cir., 209 F.2d 105; Siegel v. Ragen, 7 Cir., 180 
F.2d 785, certiorari denied 339 U.S. 990, 70 S.Ct. 
1015, 94 L.Ed. 1391; Kelly v. Dowd, 7 Cir., 140 
F.2d 81, certiorari denied 321 U.S. 783, 64 S.Ct. 
639, 88 L.Ed. 1075; Nichols v. McGee, D.C.N. 
D.Cal., 169 F. Supp. 721, appeal dismissed 361 
U.S. 6, 80 S.Ct. 90, 4 L.Ed.2d 52; Curtis v. Jac- 
ques, D.C.W.D.Mich., 130 F.Supp. 920; Piccoli 
v. Board of Trustees and Warden of State Prison, 
D.C.N.H., 87 F. Supp. 672. Whatever may be 
the view with regard to ordinary problems of 
prison discipline, however, we think that a 
charge of religious persecution falls in quite a 
different category. See Marsh v. State of Ala- 
bama, 326 U.S. 501, 66 S.Ct. 276, 90 L.Ed. 265; 
Follett v. Town of McCormick, S.C., 321 US. 
573, 64 S.Ct. 717, 88 L.Ed. 938, 152 A.L.R. 317; 
Murdock v. Commonwealth of Pennsylvaia, 319 
U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292, 146 A.L.R. 
81. As the Supreme Court has there pointed out, 
freedom of religion and of conscience is one of 
the fundamental “preferred” freedoms guaran- 
teed by the Constitution. We must approach 
decision with that admonition in mind. 


Hence the present cases are quite distinguish- 
able from those presenting charges that prisoners 
were abused physically, or subjected to unrea- 
sonable restrictions on their personal liberty. 
United States ex rel, Atterbury v. Ragen, supra; 
United States ex rel. Wagner v. Ragen, supra; 
Siegel v. Ragen, supra; Curtis v. Jacques, supra. 
In part, these decisions may be explained on the 
ground that they do not involve any violation of 
a constitutional right. See particularly the con- 
curring opinion of Judge Finnegan in United 
States ex rel. Atterbury v. Ragen, supra, 7 Cir., 
237 F.2d 953, 957. True, not all of the cases 
cited above can be so distinguished. United 
States ex rel. Morris v. Radio Station WENR, 
supra, and Nichols v. McGee, supra, involved 
claims by Negro prisoners that they were denied 
the equal protection of the laws. Kelly v. Dowd, 
supra, moreover, involved the same problem 
presented here, namely, a claim of religious per- 
secution in the denial of a prisoner's right to 
secure Bible study helps circulated by the Watch 
Tower Society. On the other hand, a district 
court has granted relief to a state prisoner who 
claimed unreasonable interference with his ac- 
cess to law books. Bailleaux v. Holmes, D.C.Or., 
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177 F.Supp. 361. And in a case involving a fed- 
eral prison, the Fourth Circuit has recently held 
in a reasoned opinion by Chief Judge Sobeloff 
that the question of religious freedom will be 
considered by a federal court, as against the 
argument that prison discipline is an executive 
function with which the judicial branch ordi- 
narily will not. interfere. Sewell v. Pegelow, 4 
Cir., 291 F.2d 196. So we feel constrained to 
hold, notwithstanding the cited adverse rulings, 
that the present complaints, with their charges 
of religious persecution, state a claim under the 
Civil Rights Act which the district court should 
entertain. 


No bar to federal relief is presented by N.Y. 
Correction Law § 610, guaranteeing prisoners 
“free exercise and enjoyment of religious pro- 
fession and worship, without discrimination or 
preference.” In Railroad Commission of Texas 
v. Pullman Co., 312 U.S. 496, 61 S.Ct. 643, 85 
L.Ed. 971, the Supreme Court held that a fed- 
eral court should refrain from passing on the 
constitutionality of action by a state administra- 
tive agency, pending a determination by a state 
court as to whether or not the agency action 
was valid under state law. Unlike Pullman, how- 
ever, the present cases involve no unresolved 
question of state law, solution of which might 
render a decision on the constiutional issue un- 
necessary. Either the plaintiffs were punished 
solely because of their religious beliefs or they 
were not. If they were, the defendant’s conduct 
violates both the state statute and the United 
States Constitution. If the plaintiffs were 
punished for legitimate reasons, neither law is 
violated. 


We find, therefore, that this is not a case 
where federal courts should abstain from deci- 
sion because the issue is within state cognizance. 
We adhere to this view despite the provision in 
N.Y. Correction Law § 610 that prisoners may 
sue to secure their rights to religious liberty in 
the supreme court of the state district where the 
prisoner is incarcerated. This provision does not 
set up an administrative procedure which mus! 
be exhausted under the doctrine of Alabama 
Public Service Commission v. Southern Ry. Co., 
341 U.S. 341, 71 S.Ct. 762, 95 L.Ed. 1002,? but 
simply prescribes the venue for an ordinary court 
action. The defense here does not make any 
contention that an action in the state court would 


2. Neither is any such administrative proceeding pro- 
vided for in N.Y. Correction Law §§ 47-48, as the 
district court suggested. 
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be of any particular convenience. We are not 
told that the state court is significantly closer to 
the prison than the federal court, or that guards 
and other witnesses can testify in the state court 
with less disruption of prison routine than would 
result from testimony in the federal court. In- 
deed, the defense has failed to give any reason 
why a trial in the state court is more desirable 
than a consideration by the federal court on the 
merits. The judgments below must therefore be 
vacated, and the cases remanded for considera- 
tion of the claims that plaintiffs were disciplined 
solely because of their religious beliefs. 

The remand thus ordered will not, however, 
reach or apply to the remaining issue concerning 
the dismissal of the claim for the right to pur- 
chase Korans. On January 5, 1960, after the pre- 
sent actions were commenced, the Commissioner 
of Correction issued a directive to wardens of 
state prisons approving for purchase by inmates 
four different translations of the Koran published 
in the United States. On June 9, 1961, this 
memorandum was supplemented by the addition 
of an edition of the Koran published in Pakistan 
in 1951. This latter edition is the one sought by 
the plaintiffs, and the defendant represented in 
open court that this edition is available for pur- 
chase by plaintiffs in accord with the prison’s 
regular procedures. In these circumstances the 
district court could properly conclude that there 
was no reasonable probability of a continuance 
of a denial to the plaintiffs of their Korans in vio- 
lation of any constitutional rights. Cf. S. E. C. v. 
Culpepper, 2 Cir., 270 F.2d 241, 249-250. 

Reversed and remanded. 


Dissent 


DAWSON, District Judge (dissenting). 


As the majority opinion states, each plaintiff 
in his complaint presented three matters in 
which he claimed his civil rights had been vio- 
lated: (1) that he had been denied permission 
to purchase the Koran; (2) that he was subjected 
to solitary confinement, or other punishment, 
because of his religious beliefs; and(3) that he 
was denied permission to establish contact with 
a spiritual adviser on the ground that such per 
sori was not on the approved correspondence list. 
Plaintiffs claim to be adherents of an American 
Negro sect known as “Muslims.” 

A hearing was held. At the start of the hear- 
ing, Judge Brennan sought, by interrogating 
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counsel, to ascertain what issues actually were 
in dispute. This procedure was proper since the 
vague and discursive complaints did not define 
the issues with any precision. Counsel for plain- 
tiffs agreed that the sole issue raised by plain- 
tiffs was the right of access to the Koran. At 
pages 35-36 of the minutes of the hearing there 
is the following colloquy: 


“The Court: * * * you can only litigate 
those things that you set out in your com- 
plaint, and as I read these complaints the 
burden of the complaint is that the Qur’an, 
inability to obtain it or something about it, 
and that seems to be the burden of the com- 
plaint. That is the only cause of action you 
claim, isn’t it? 


“Mr. Jacko: Yes, your Honor.” And again, at 
page 37: 


“The Court: * * * My question is just as 
simple as can be and anyone can understand 
it, that the crux of this litigation here in each 
of these cases is each plaintiff claims that 
they were unconstitutionally deprived of the 
right to purchase or obtain or possess a holy 
book which they call the Qur'an isn’t that 
all there is to the case? 

“Mr. Jacko: That’s right. 

“The Court: Why all the speeches? 

“Mr. Jacko: I wanted to clear the atmos- 
phere about that.” 


When defendant sought to introduce evidence 
of prison rules, plaintiffs’ counsel objected on 
the ground that “the issues here relate in the 


plaintiffs’ cases now to the purchase of the 
Koran.” 

The majority opinion concludes that the con- 
cessions made by the plaintiffs resulted in an 
abandonment of the “spiritual adviser” issue. It 
is equally clear that they abandoned issue No. 
2, i. e., that they had been punished because of 
religious beliefs. Plaintiffs themselves restricted 
the issue to that of their right to acquire copies 
of the Koran. That issue was tried. 

As the majority opinion points out, evidence 
was received that on January 5, 1960, after the 
present actions were instituted, the Commission- 
er of Correction issued a directive to the wardens 
of state prisons approving for purchase by in- 
mates various translations of the Koran published 
in the United States, and later supplemented this 
directive by a memorandum of June 9, 1961, 
allowing inmates of the state prisons to acquire 
an edition of the Koran published in Pakistan, 
which is the edition that was sought by plaintiffs. 
Under the circumstances, the trial court properly 
concluded that there was no reasonable proba- 
bility of a denial to the plaintiffs of the Koran 
and dismissed the actions as moot. 

To now remand the action for trial on an 
issue which was abandoned by the plaintiffs 
when the matter was before the trial court, seems 
to me to involve a waste of judicial time. If 
future actions by the prison authorities appear 
to the plaintiffs to be punitive actions because 
of their religious beliefs, there is no reason why 
they cannot bring a new action. But to allow 
plaintiffs to abandon an issue at trial, and then 
to remand the action for trial, on the hitherto 
abandoned issue, does not seem to be good judi- 
cial administration. I would vote to affirm. 





CIVIL RIGHTS 
Scope—Federal Courts 


Ralph D. ABERNATHY, et al. v. John PATTERSON, etc., et al. 
United States Court of Appeals, Fifth Circuit, October 31, 1961, 295 F.2d 452. 





SUMMARY: Four Negro ministers whose names had appeared in an advertisement in the New 
York Times brought an action in federal district court under the Civil Rights Act for an 
injunction against further proceedings in libel suits filed in state courts by state and local 
government officials because of the advertisement, and for a declaration that the judgments 
already obtained in such suits are void. Plaintiffs claimed that the libel suits would deter 
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their use of a free press, that the levies thereunder would irreparably damage them, and 
that they have no adequate remedy at law because they could not receive a fair trial under 
the “segregated organization of the Alabama State Courts.” The district court denied a tem- 
porary injunction and dismissed the suit, finding that plaintiffs had failed to seek relief in 
the state courts, and holding that the federal court “would not presume” that the state 
courts would not uphold the plaintiffs’ constitutional rights. On appeal, the Fifth Circuit 
Court of Appeals found it unnecessary to decide the “questions of federalism” presented, 
holding that plaintiffs had not shown the irreparable damage and absence of an adequate 
remedy at law necessary to obtain equitable relief. The court held that libelous publications 
are not protected as free speech, and that plaintiffs have an adequate remedy at law against 
any denial of a fair trial through the usual appellate review of the libel suit judgments, in- 





cluding review by the United States Supreme Court. 
Before RIVES and WISDOM, Circuit Judges, and CARSWELL, District Judge. 


RIVES, Circuit Judge. 


The complaint filed by four Negro ministers 
describes this action as “a suit of a civil nature 
to redress the deprivation under color of state 
law, statutes, ordinances, regulations, custom or 
usage, of rights, privileges and immunities se- 
cured by the Constitution of the United States 
and by Acts of Congress providing for equal 
rights of citizens and all persons within the juris- 
diction of the United States.” It states that the 
action is brought under the Constitution of the 
United States, Article IV, Section 2, and the 
13th, 14th and 15th Amendments to the Consti- 
tution, and under 28 U.S.C.A. 1331 (a) and 
1343 (3) and (4), and under 42 U.S.C.A. § 1983 
and 1985 (3). The defendants, sued individually 
and as officers, are the Governor of Alabama, the 
Mayor of Montgomery, the Commissioner of 
Police of Montgomery, the Commissioner of Pub- 
lic Affairs of Montgomery, and the Sheriffs of 
four Alabama counties—Montgomery County, 
Mobile County, Jefferson County and Marengo 
County. 

The complaint alleges that each of the plain- 
tiffs, individually and through his association 
with various named organizations and in asso- 
ciation with other persons, “under the spirit- 
ual leadership of the Reverend Martin Luther 
King, Jr., has for some time sought to advance 
the equality of treatment of members of the 
Negro race through Christian and non-violent 
constitutional means. Accordingly, the purpose 
of the plaintiffs, individually, and the associations 
they have been identified with as leaders, has 
been to achieve for themselves individually and 
for the Negro citizens of this State and the 
country the full enjoyment of the privileges and 
immunities guaranteed to all citizens under the 
provisions of the Constitution of the United 


States.” The complaint then charges that, “in or 
about February 1960, several of the defendants 
and divers other co-conspirators, the names of 
whom are to the plaintiffs presently unknown, 
entered into a conspiracy, individually and under 
the authority of their offices, to prevent the 
plaintiffs and others from accomplishing their 
objectives as aforesaid and to deprive the plain- 
tiffs and others of the equal protection of the 
laws and of their equal privileges and immuni- 
ties under the laws and from exercising their 
rights and privileges as Citizens of the United 
States, and to deprive them of their rights, privi- 
leges and immunities secured by the Constitu- 
tion and laws of the United States and entered 
into a conspiracy to deprive the plaintiffs of 
their rights to access to a free press, free speech 
and peaceful assembly as well as the right to 
petition for redress of grievances guaranteed to 
them under the 1st Amendment of the Constitu- 
tion, as incorporated in the 14th Amendment 
thereto.” 

Proceeding, the complaint details a number of 
instances in which it is alleged that Negro stu- 
dents and Negro citizens of Montgomery have 
been denied rights guaranteed to them by the 
Constitution and laws of the United States. It 
then alleges that on or about March 29, 1960, 
“supporters of the plaintiffs and the movement 
for equality which they lead” inserted in the 
New York Times a paid advertisement purport- 
ing to be signed by eighty persons, many of 
them prominent Americans from various walks of 
life. A copy of the advertisement is attached as 
an Exhibit to the complaint. It is captioned 
“Heed Their Rising Voices,” and urges contribu- 
tions to a “Committee to Defend Martin Luther 
King and The Struggle for Freedom in the 
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South.” A part of the advertisement makes spe- 
cific reference to Montgomery, Alabama, as fol- 
lows: 


“In Montgomery, Alabama, after students 
sang ‘My Country, "Tis of Thee’ on the State 
Capitol steps, their leaders were expelled 
from school, and truckloads of police armed 
with shotguns and teargas ringed the Ala- 
bama State College Campus. When the 
entire student body protested to state auth- 
orities by refusing to re-register, their dining 
hall was padlocked in an attempt to starve 
them into submission.” 


Following the names of those sponsoring the 
advertisement is a line reading: “We in the south 
who are struggling daily for dignity and freedom 
warmly endorse this appeal,” which in turn pur- 
ports to be signed by twenty ministers including 
the four plaintiffs. The complaint then alleges: 


“The defendants herein at some time 
thereafter conspired and planned under the 
color of law and utilizing their official posi- 
tions, as well as the judicial machinery of the 
State, to deter and prohibit the plaintiffs 
and their supporters as set forth above, from 
utilizing their constitutional rights and in 
particular their right to access to a free 
press, by instituting fraudulent actions in 
libel against the plaintiffs, without any basis 
in law or fact, in the Alabama State courts, 
arising out of the aforesaid advertisement. 
Said libel actions were also against the New 
York Times.” 


According to the complaint, separate libel suits 
were instituted by Governor Patterson, Mayor 
James, and Commissioners Sullivan and Parks. 
Mayor James’ and Commissioner Sullivan's ac- 
tions have proceeded to judgment in the Circuit 
Court of Montgomery County, Alabama, dam- 
ages in the amount of $500,000.00 having been 
awarded to each of them against the four Negro 
ministers and The New York Times. It is alleged 
that to stay execution pending appeals in the 
two cases, the plaintiffs are required under 
Alabama law to post supersedeas bonds in the 
aggregate amount of $2,000,000.00, which they 
are financially unable to do. Plaintiffs are, in 
addition, “subjected to preparation for further 
trials in the Parks and Patterson cases, which 
are still pending... .”? 


1. In their briefs both the appellants and the appellees 
go beyond the record. We are informed that since 
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Irreparable damage is alleged as follows: 


“Accordingly, plaintiffs are subjected to 
immediate and irreparable injury and loss: 

“(a) They are subjected to the immediate 
loss and damage as a result of levies and 
attachments of all of their property, both 
real and personal, which they own, individ- 
ually as well as jointly, and 

“(b) Unless this Honorable Court gives 
relief, the plaintiffs herein and the Negro 
citizens of the State of Alabama will be de- 
terred from using the media of a free press 
and all other rights guaranteed under the 
1st Amendment, as incorporated in the 14th 
Amendment, to present the injustices to 
which they have been submitted.” 


The averment as to lack of an adequate 
remedy at law is: 


“The plaintiffs have no plain, adequate 
and complete remedy at law which can pro- 
tect the plaintiff's rights of freedom of ex- 
pression, of press and assembly, and unless 
this Court gives relief, plaintiffs will be 
further relegated to a segregated Court sys- 
tem. The plantiffs have not and cannot, 
under the present segregated organization of 
the Alabama State Courts,-receive a fair 
and impartial trial Therefore, recourse to 
such a system would be no remedy at all 
consistent with the guarantees of the Con- 
stitution.” 


The relief prayed for is as follows: 
“Wherefore, plaintiffs respectfully pray: 
“1. That this Learned Court enter a 


permanent injunction: 


the dismissal of this action, the judgment in the 
Sullivan case has been appealed to the Supreme 
Court of Alabama; the James case is pending in 
the State trial court on a motion for new trial; and 
the Parks and Patterson cases have been removed 
to the United States District Court for the Middle 
District of Alabama; that that court has denied 
motion to remand, holding that Parks and Patter- 
son had fraudulently joined as defendants the four 
resident Negro ministers who are plaintiffs in this 
action; and that this Court has allowed appeals 
from those interlocutory orders under 28 U.S. C. A. 
§ 1292(b). 

2. The facts alleged in the complaint and its exhibits 
to sustain this conclusion are confined to the State 
trial court. It is charged that the Sullivan and Jones 
cases were tried in a courtroom in which segrega- 
tion of Negro and white citizens was enforced 
pursuant to order of the presiding judge and over 
the objections of counsel for the plaintiffs herei 
who were unable to obtain a fair and impartial tria 

use of the highly prejudicial atmosphere in 
the community. 
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“(a) Enjoining defendants, their agents, 
servants, employees and attorneys, from 
levying upon plaintiffs’ property both real 
and personal, which has already been at- 
tached, as well as all future levies. 

“(b) Enjoining defendant from proceed- 
ing with trials presently pending and which 
are instituted by the defendants, John Pat- 
terson and Frank Parks. 

“(c) Restraining each of the defendants 
named herein, their agents, employees or at- 
torneys, from engaging in the aforesaid con- 
spiracy designed to deter and prohibit the 
plaintiffs from exercising rights guaranteed 
by the Ist and 14th Amendments with res- 
pect to freedom of speech, press, assembly, 
the right to petition for redress of griev- 
ances, and the right to free worship. 

“2. That this Learned Court make, de- 
clare and enter a declaratory judgment, 
declaring the judgments awarded to the de- 
fendants Sullivan and James to be null and 
void. 

“3. That this Learned Court, in the mean- 
time, enter an Order Pendente Lite, enjoin- 
ing the defendants herein, their agents, 
servants, employees and attorneys:— 

“(a) From proceeding with all sales of 
automobiles and other personal property 
which has been attached and is about to be 
sold pursuant to present levys, including gar- 
nishments, and from proceeding to the sell- 
ing of or the otherwise encumbering of or 
disposing of property of the plaintiffs in 
satisfaction of judgments entered in cases 
No. 27416 and 27417, which are pending 
before the Circuit Court of Montgomery 
County, Alabama, pending disposition of this 
action; and 


“(b) From proceeding in any manner 
whatsoever with the libel actions in the Cir- 
cuit Court of Montgomery County, Ala- 
bama, entitled ‘Frank Parks v. New York 
Times Company, a corporation, et al.’ and 
‘John Patterson v. New York Times Com- 
pany, a corporation, et al.’” 
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“It appearing to the Court that the plain- 
tiffs have wholly failed to seek any relief 
from the Circuit Court of Montgomery 
County or from any of the named defen- 
ants, it is the opinion of this Court that said 
request for a preliminary injunction is not 
well taken. 

“It further appears that the plaintiffs here- 
in have had sufficient notice of the judicial 
sale of plaintiffs’ real and personal property 
and have wholly failed to make a prayer for 
relief in the Courts of the State, with the 
ultimate right to request relief in the Su- 
preme Court of the United States. It is the 
further opinion of the Court that this re- 
quest for relief, being filed herein within 
twenty-four hours of the date of the alleged 
public sale, comes too late. It is the opinion 
of the Court, therefore, that plaintiffs’ re- 
quest for relief should be denied.” 


Some ten days later the plaintiffs, renewed 
their motion for a preliminary injunction, and 
the district court again denied that motion. 

Thereafter, the defendants filed motions to 
dismiss the action. Those motions to dismiss 
were sustained by the district court without a 
formal opinion, but with the following state- 
ments: 


“While this Court is not without the au- 
thority to grant the relief prayed for if the 
circustances are found to so justify it, the 
Court is of the opinion that although vested 
with the authority to redress the depriva- 
tions of rights guaranteed to all citizens 
under the Constitution and laws of the 
United States, the circumstances of this case 
do not require or justify this court’s interven- 
GOR. s.- 

“As this Court has repeatedly held, the 
State Courts, as well as the federal judiciary, 
are under a sworn duty to uphold the Con- 
stitution of the United States and the cit- 
izens’ rights thereunder, and this Court will 
not presume that the Courts of the State 
will not uphold this sworn obligation. 
Browder v. City of Montgomery, 1956, 146 


Concurrently with the filing of the complaint, 
the plaintiffs moved for a preliminary injunction 
to prevent the levy upon and sale of their prop- 
erty in satisfaction of the two $500,000.00 judg- 


F, Supp. 127; N.A.A.C.P. v. Gallion, et al., 
1960, [190] F. Supp. [583]; Cherry Invest- 
ment Co. v. Emergency Aid Insurance Co., 
1961, M.D. Ala., Civil Action No. 707-S.” 





ments. On the same date, the district court This appeal is from the judgment dismissing the 
denied the motion for preliminary injunction, complaint. The test by which we review such 
stating: a dismissal is indeed strict: 
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“In appraising the sufficiency of the com- 
plaint we follow, of course, the accepted 
rule that a complaint should not be dis- 
missed for failure to state a claim unless 
it appears beyond doubt that the plaintiff 
can prove no set of facts in support of his 
claim which would entitle him to relief.” 


Conley v. Gibson, 1957, 355 U.S. 41, 45, 46. This 
court has held that test applicable to a complaint 
drawn under 42 U.S.C.A. § 1983. Lewis v. Brauti- 
gam, 5 Cir., 1955, 227 F. 2d 124, 127. In the pres- 
ent case, however, that test must be applied in 
the light of the facts that the only relief possibly 
appropriate, and the only relief for which the 
plaintiffs pray is the equitable remedy of in- 
junction; and, before dismissing the complaint, 
the district court had twice denied the plain- 
tiffs’ motion for preliminary injunction. 

Upon this appeal, we consider first whether, 
under the ordinary principles of equity, the 
plaintiffs have shown irreparable damage and 
the absence of a plain, adequate and complete 
remedy at law.* Unless and until the plaintiffs 
have stated a claim entitling them to injunctive 
relief on the basis of regular equitable principles, 
it is both unnecessary and inappropriate for us 
to decide such delicate and important questions 
of federalism as might then be presented by the 
application of the anti-injunction statute, 28 
U.S.C.A. § 2283, and its related judicial rule of 
comity. 

As has been noted (ante p. 4), the plaintiffs’ 
claim of irreparable injury and loss is based (1) 
upon the claim that “the plaintiffs and the Negro 
citizens of the State of Alabama will be deterred 
from using the media of a free press and all other 
rights guaranteed under the lst Amendement, 
as incorporated in the 14th Amendment, to pre- 
vent the injustices to which they have been 
submitted”; and (2) upon the claim that the 
plaintiffs “are subjected to the immediate loss 
and damage as a result of levies and attachments 
of all their property, both real and personal, 
which they own, individually as well as jointly.” 

As to (1), the plaintiffs’ claim must be con- 
fined to themselves to the exclusion of other 
Negro citizens for, as was conceded upon the 
oral argument, this is not a class action. Libelous 
utterances or publications are not within the 
area of constitutionally protected speech and 
press. The plaintiffs’ claim that they will be 


8. See Terrace v. Thompson, 1923, 268 U.S. 197, 214; 
I Moore's Federal Practice, pp. 2689, 2640. 
4. Near v. Minnesota, 1931, 283 U.S. 697, 715; Chap- 
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deterred from using the media of a free press 
must therefore be predicated upon their claims 
of denial of a fair and impartial trial of the libel 
actions and the absence of a plain, adequate and 
complete remedy at law. 

As to (2), the claim that plaintiffs are sub- 
jected to the immediate loss of their property as 
a result of levies and attachments, that claim 
can best be considered in connection with the 
plaintiffs’ further claim that they have no plain, 
adequate and complete remedy at law. As has 
been noted (ante p. 5), the latter claim is predi- 
cated upon the conclusion that, “The plaintiffs 
have not and cannot, under the present segre- 
gated organization of the Alabama State Courts, 
receive a fair and impartial trial.” Of course 
that sweeping conclusion cannot be accepted 
unless it is well supported by specific factual 
averments. As has been further noted (ante 
footnote 2), the supporting allegations of fact 
are confined to the State trial court. We pass 
by the fact that the only thing now pending 
in the State trial court is a motion for new trial 
in the James case (see footnote 1, supra). We 
pretermit also consideration of whether extra- 
ordinary remedies are available to the plaintiffs 
under the laws of Alabama. For we are of the 
opinion that the ordinary methods of review by 
the Supreme Court of Alabama and, ultimately, 
by the Supreme Court of the United States pro- 
vide the plaintiffs with a plain, adequate and 
complete remedy at law. 

Under the laws of Alabama, when a litigant 
considers that a judgment is contrary to the law 
or the evidence, or that the damages awarded 
are excessive, he may, without furnishing any 
supersedeas bond, file a motion for new trial 
within thirty (30) days from the entry of judg- 
ment. Alabama Code of 1940, Title 7, Section 
276. If the trial court refuses to grant a new 
trial, an appeal lies to the Supreme Court of 
Alabama. Alabama Code of 1940, Title 7, Sec- 
tions 764, 811. True, in Alabama an appeal from 
a judgment for the payment of money does not 
operate as a supersedeas, or to stay or suspend 
execution of the judgment, unless the appellant 
gives bond with sufficient sureties in double the 
amount of the judgment. Alabama Code of 1940, 
Title 7, Section 793. Under the averments of 
the complaint, the required supersedeas bond 

linsky v. New Hampshire, 1942, 815 U.S. 568, 571, 
572; Beauharnais v. Illinois, 1952, 843 U.S. 250, 
256: Roth v. United States, 1957, 854 U.S. 476, 


483; Konigsberg v. State Bar of California, 1961, 
366 U.S. 36, 50. 
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in each of the two cases which have proceeded 
to judgment is $1,000,000.00, or an aggregate of 
$2,000,000.00. We may well accept the plaintiffs’ 
averment that they are unable financially to post 
supersedeas bonds in the amount of $2,000,000.- 
00. If, however, the judgments are reversed on 
appeal, the plaintiffs herein will be entitled to 
restitution of any money paid or property taken.® 


5. “It must be regarded as the settled law of this state 


that a party who pays money, or is dispossessed of 
property by process on a ju gment or decree after- 
wards reversed on os is in —e — as of 
right to restitution o ‘ay money paid or the prop- 
erty taken, so as to be ingot in nite quo with 
Eespect to his ete an 2 ey revious to 
the erroneous ju ent. Marks v. Cowles, 61 Ala. 
299; Ex parte Walter Bros., 89 Ala. 237, "7 South. 
400, 18 Am. St. Rep. 108; Florence C. & I. Co. v. 
Louisville Banking Co., 138 Ala. 588, 36 South. 456, 
100 Am. St. Rep. 50; Lehman-Durr Co. v. Folmar, 
166 Ala. 825, 5. South, 954. 

“The right may be enforced by the incorporation 


Finally, if the plaintiffs herein should not be 
satisfied that their constitutional rights are ade- 
quately recognized and protected by the Su- 
preme Court of Alabama, they may then seek 
review in the Supreme Court of the United 
States. 


We conclude that the plaintiffs will suffer 
no such irreparable damage as would justify 
injunctive relief, and that they have a plain, 
adequate and complete remedy at law. The 
judgment is therefore 


AFFIRMED. 


Co. v. Folmar, supra); or summarily by motion in 
the trial court (Ex parte ge Bros., supra; Cow- 
dery v. London, etc., Bank, 96 Am. St. Rep. 142, 
note); or by a peta roel g bill of review, if in 
equity (McCall v. McCurdy, 69 Ala. 71); or by a 
distinct, independent action (Haebler v. Myers, 182 

N.Y. 368, 80 N.E. 968, 15 L.R.A. 588, 28 Am. St. 
i 589: Cowdery v. London, etc., Bank, supra, 96 





of an appropriate order in the judgment or decree Am, St. Rep. note p. 143).” 
of reversal (Marks v. Cowles, supra; Lehman-Durr Carroll v. Draughon, Ala., 1911, 56 So. 209, 210. 





CIVIL RIGHTS 
Scope, Immunity—Federal Statutes 


Wm. NIKLAUS v. Robert G. SIMMONS, et al. 
United States District Court, District of Nebraska, April 21, 1961, 196 F.Supp. 691. 


SUMMARY: An individual who had been disbarred from practicing law in Nebraska brought 
an action in federal district court under the Civil Rights Act against justices of the state su- 
preme court and other state officials for damages sustained by his disbarment. The complaint 
was dismissed for want of jurisdiction, the court holding that the doctrine of judicial immu- 
nity applied to suits under the Civil Rights Act, and that the right to practice law in state 
courts is not a right arising under the Constitution and laws of the United States or a right 
or privilege of a citizen of the United States, so as to be within the protection of the Civil 
Rights Acts. 





CIVIL RIGHTS 
Scope, Immunity—Federal Statutes 


Herbert E. SAIER v. STATE BAR OF MICHIGAN, et al. 
United States Court of Appeals, Sixth Circuit, August 4, 1961, 293 F.2d 756. 


SUMMARY: An individual who had filed charges before the state bar against four Michigan 
attorneys brought an action in federal district court against the state bar and members of 
that state’s supreme court for damages due to its failure to investigate the charges. The dis- 
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trict court dismissed the complaint for failing to state a cause of action under section 1983 
of the Civil Rights Act. On appeal, the Sixth Circuit Court of Appeals affirmed, holding that 
plaintiff had no federal constitutional right to require the state bar to process his complaint 
because the regulation of the practice of law is a function of state government, and that the 
members of the state supreme court were immune from suits arising out of their judicial acts, 





CIVIL RIGHTS 
State Action—Federal Statutes 


L. V. ROWE v. Dane HARRIS, et al. 


United States District Court, Western District, Arkansas, Hot Springs Division, June 29, 1961, 195 
F.Supp. 310. 


SUMMARY: An individual who had been ejected from a gambling house by its employees 
brought an action in federal district court under the Civil Rights Act for damages resulting 
from alleged beatings and false imprisonment sustained during his ejection. Plaintiff alleged 
that defendants had held themselves out to be peace officers of the city of Hot Springs, but 
the court found that their actions had not been done under color of any state law, because 
defendants were not in fact law enforcement officers, and were violating state statutes by op- 
erating a gambling house. The court therefore dismissed the complaint for want of juris- 
diction. 





CIVIL RIGHTS 
Sufficiency of Complaint—Federal Statutes 


Lewis HUGHES v. Chester C. NOBLE. 
United States Court of Appeals, Fifth Circuit, November 3, 1961, F.2d 


SUMMARY: A man who had been arrested after an automobile accident brought an action 
in federal district court under section 1983 of the Civil Rights Act against the sheriff who 
had arrested him, for damages caused by an alleged deprivation of his civil rights by being 
put in jail and mistreated while confined there. The district court dismissed the suit for fail- 
ing to state a claim. On appeal, the Fifth Circuit Court of Appeals reversed and remanded 
for a trial upon the merits, because it did “not appear beyond doubt that the plaintiff can 
prove no set of facts . . . which would entitle him to relief.” 
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CIVIL RIGHTS 
Voter Intimidation—Federal Courts 


UNITED STATES v. John Q. WOOD, et al. 


United States District Court, Southern District, Mississippi, Hattiesburg Division, September 21, 1961, 
Civil Action No. 1670, F.Supp. 
United States Court of Appeals, Fifth Circuit, October 27, 1961, 295 F.2d 772. 


SUMMARY: The federal government brought an action in federal district court under the 
Civil Rights Act to enjoin state and local government officials in Walthall County, Missis- 
sippi, from prosecuting a Negro in state court for breach of the peace, on the ground that the 
prosecution would intimidate the Negro residents of the county from registering to vote. The 
accused had set up a voter registration school in the county, and had been arrested after 
entering the courthouse in an attempt to help two other Negroes to register. The district 
court denied plaintiff's motion for a temporary restraining order, and also denied plaintiff’s 
request for an interlocutory appeal to the court of appeals. Plaintiff then requested a federal 
circuit judge to stay the state prosecution pending appeal, but this issue became moot when 
the state agreed to stay the state prosecution pending the federal appeal. 

On appeal, The Fifth Circuit Court of Appeals remanded the case for a full hearing upon 
the merits, and held that the district court should grant a temporary restraining order unless 
the state agreed to stay the case until such a hearing. The court found that it had jurisdiction 








- to hear the appeal, because due to the proximity of the state prosecution, the denial of the 


temporary restraining order would amount to a final decision in this case. The statute pro- 
hibiting federal injunctions against state criminal proceedings was held not to apply to suits 
brought by the federal government to protect federal interests. The court then held that the 
complaint, in alleging that the prosecution of the accused was being carried out for the 
purpose of deterring Negroes from registering to vote, stated a valid claim for equitable re- 
lief under the Civil Rights Act, and that the district court had a statutory duty to take jurisdic- 
tion and grant injunctive relief, as this was the only means by which the government could 
be afforded an opportunity for a hearing on the merits of its claim. One judge dissented. 

The orders of the district court, and the opinion of the court of appeals, and the dissent- 
ing opinion are printed below. 


District Court Orders 


This cause coming on for hearing this 2lst | Hardy in a Justice of the Peace Court, Walt- 
day of September, 1961, on plaintiffs motion for hall County, Mississippi, commencing at 9:00 





a temporary restraining order, service of process 
on all defendants, appearance in open court of 
counsel for plaintiff and for all defendants and 
oral argument, and the Court having considered 
the pleadings and affidavits in the cause and 
the oral arguments of counsel and being of the 
opinion that the motion for a temporary re- 
straining order should be denied, 

IT IS ORDERED that plaintiff's motion for 
a temporary restraining order be and the same 
is hereby denied and overruled. 

ORDERED AND ADJUDGED this the 21st 
day of September, A.D., 1961. 

= com = 

The application of the Plaintiff for a restrain- 
ing order against the prosecution of a criminal 
action by the State of Mississippi against John 





A. M. on September 22, 1961, having been de- 
nied by the Court by formal order to such effect 
on this date, the Plaintiff thereupon orally re- 
quested an interlocutory appeal to the United 
States Court of Appeals for the Fifth Circuit 
under 28 U.S.C.A. 81292 and the Court being 
of the opinion that such question before the 
Court does not involve a controlling question of 
law as to which there is substantial ground for 
difference of opinion and that an immediate 
appeal from the order would not materially 
advance the ultimate determination of the litiga- 
tion and that such an appeal would be improvi- 
dent and result in an unnecessary delay and 
expense which would not in anywise be fruitful 


in the ultimate disposition of this case and that 


such appeal should be denied; 
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IT IS, THEREFORE, SO ORDERED AND 
ADJUDGED by the Court that such order of 
this Court of even date denying a restraining 
order against the prosecution of said criminal 
case in the State Court does not involve a con- 
trolling principle of law as to which there is 
substantial ground for difference of opinion 
and that an immediate appeal from said order 
would not in anywise or to any extent advance 
the ultimate determination of this litigation but 
would result in an unnecessary delay and ex- 


pense which would not be in anywise beneficial 
to an ultimate trial and disposition of this case 
and that such an appeal would be and is im- 
provident and is therefore denied; that if and 
when any pleadings or other part of the record 
in this case is certified by the Clerk of this 
Court for use in any attempted appeal from such 
denial of said restraining order that a copy of 
this order shall accompany such pleadings and 
orders as a part of the record to be considered 
by the Court in any such case. 


Court of Appeals Opinion 


Before RIVES, CAMERON and BROWN, Circuit Judges. 


RIVES, Circuit Judge: 


The United States appeals from the denial of 
a temporary restraining order pending a hear- 
ing for a preliminary injunction.1 The Govern- 
ment seeks to restrain the defendants from 
prosecuting one John Hardy, a Negro, before 
a Justice of the Peace in Walthall County, Mis- 
sissippi. The case was filed in the Southern Dis- 
trict of Mississippi under the Civil Rights Act 
of 1957, 42 US.C.A. § 1971 (1958), on the 
theory that the continued prosecution of John 
Hardy was designed to, and would, intimidate 
the qualified Negroes of Walthall County from 
attempting to register to vote.2 The defendants 
are John Q. Wood, Registrar of Walthall County; 
Edd Craft, Sheriff of Walthall County; Breed O. 
Mounger, City Attorney of Tylertown, county 
seat of Walthall; and Michael Carr, District 
Attorney of that judicial district of Mississippi. 
The suit was filed on September 20, 1961, just 
two days before the scheduled date of Hardy’s 
trial, which was set for 9:00 a.m., September 22; 
service was made on the evening of September 


1. In the alternative, if the order is not appealable, 
the Government insists that this Court has jurisdic- 
tion of its petition for injunction under the all-writs 
statute, 28 U.S.C.A. § 1651. 

2. The district court, in announcing the reasons for 
its decision, said; “We are not concerned in this 
hearing with anything outside the very sharp ques- 
tion as to whether or not that criminal proceeding 
should be enjoined.” The complaint was framed in 
two counts, called “First Claim” and “Second 
Claim.” The “First Claim” was limited to an at- 
tempt to enjoin the continued prosecution of John 
Hardy. The “Second Claim” charged a conspiracy 
to deprive Negro citizens of Walthall County, 
Mississippi, of the right secured by 42 U.S.C.A. 
1971(b), of which the prosecution of John Hardy 
was alleged to form a part, and prayed for very 
broad relief. 


20; the hearing on the temporary restraining 
order was set for September 21, when the 
Government submitted its case on affidavits. 
These affidavits were not disputed, the defend- 
ants claiming insufficient notice or time for ob- 
taining counter-affidavits. At 5:00 p.m. on the 
21st, the district court entered its decision deny- 
ing the order. The district judge refused to sign a 
certificate under 28 U.S.C.A. § 1292 (b) allowing 
the Government to seek appeal of an inter- 
locutory order. On the evening of the 2lst, an 
attorney for the Government, accompanied by 
a Mississippi Assistant Attorney General repre- 
senting the defendants, flew to Montgomery, 
Alabama, to submit to Judge Rives a petition 
for stay of the state prosecution pending appeal 
of the district court’s decision. There, decision 
on whether the stay should issue became 
unnecessary when the Mississippi Assistant 
Attorney General commendably agreed to con- 
tinue the prosecution of Hardy pending dispo- 
sition of the Government’s appeal. Judge Rives 
then entered an order expediting the appeal and 
setting argument for 9:00 a.m., October 3, 1961. 
Over the Government’s objection, Judge Rives 
further ordered that the defendants, because of 
the minimum of time allowed them before the 
hearing in the district court, would be permitted 
to obtain counter-affidavits, provided they served 
them on the Government by September 29, and 
that the Government could then obtain rebuttal 
affidavits up until the argument on October 3. 
He stated that any such affidavits would be 
considered by this Court if that proved legally 
permissible.* 


8. Counter-affidavits have been attached to the brief 
for appellees. Those affidavits might properly be 
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The facts as stated in the complaint and affi- 
davits of the Government are as follows: 

There are at the present time some 2,490 Ne- 
groes of voting age in Walthall County, Missis- 
sippi, none of whom are registered to vote. There 
are some 4,530 white persons of voting age in 
Walthall County, a substantial majority of whom 
are registered. In July 1961, John Hardy, a Ne- 
gro citizen, resident of Nashville, Tennessee, 
having completed two years at the Tennessee 
Agricultural and Industrial State College, came 
to Mississippi as a member of the “Student Non- 
Violent Coordinating Committee” for the purpose 
of encouraging Negroes to register and vote. 
This organization is currently sponsoring a voter 
registration project in Walthall, Amite, and Pike 
Counties, Mississippi. In early August, John 
Hardy and several other Negro students came 
to Walthall County to set up a voting registra- 
tion school to teach the qualified local Negroes 
how to register and to encourage them to make 
application to the Voting Registrar. From August 
18 to September 9, they conducted classes for 
several hours a day. In these classes, Hardy and 
his helpers would issue facsimiles of the neces- 
sary registration forms and a copy of the Consti- 
tution of Mississippi. Those attending the classes 
would practice filling out the forms, copying 
sections of the Mississippi Constitution, and ex- 
plaining their meaning. Attendance varied from 
25 to 50 each evening. 

The first attempt of participants in the school 
to register took place on August 30, when Hardy 
accompanied five Negroes to the Registrar’s 
office, where at least two completed the registra- 
tion forms. Outside the Registrar’s office, Hardy 
encountered the Sheriff of Walthall County, Edd 
Craft (a defendant), in the company of the 
editor of the Tylertown Times. The Sheriff asked 
Hardy a number of questions about the registra- 
tion school and whether he had a driver’s license. 
The Sheriff soon left, but the editor of the Tyler- 
town Times interviewed Hardy more extensively 


considered in connection with the alternative relief 
pn in this Court under tthe all-writs statute 
(see n. 1, Ta). we are not, however, permitted 
to consider ym if the appeal is allowed. Henne- 
ford v. Northern Pac. Ry. Co., 1938, 303 U.S. 17; 
Hovland v. Smith, 9 Cir., 1927, 92 F. 2d 769; New 
Albany Waterworks v. Louisville Banking Co., 7 
Cir., 1903, 122 Fed. 776; American Bemberg Corp. 
v. United States, 3 Cir., 1958, 253 F. 2d 691; 
conn v. South Florida Securities, 5 Cir., 1938, 96 
2d 964; United States v. Sinor, 5 Cir., 1956, 
338 F. 2d 271; cf. Board of Supervisors of La. 
seat A & M Col. v. Ludley, 5 Cir., 1958, 252 F. Sti 
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for an article which appeared on the front page 
of the Tylertown Times the next day. On Sep- 
tember 5, 1961, three more Negroes went to 
register; on September 6, one Negro; on Sep- 
tember 7, two Negroes. The incident giving rise 
to this action took place on September 7, and 
since then no Negroes have attempted to apply 
for registration in Walthall County. 

On September 4, Mrs. Edith Simmons Peters, 
a Negro, aged 63, owner of an 80-acre farm in 
Walthall County, having had an eighth-grade 
education, attended her first registration class. 
On about the same day, Lucius Wilson, a Ne- 
gro, aged 62, owner of a 70-acre farm in Walthall 
County, also started attendance. By September 
6, they thought they were ready to apply and 
agreed to accompany Hardy to the Registrar’s 
office the next morning. They arrived in Tyler- 
town in Mrs. Peters’ pickup truck at about 9:30 
on the morning of September 7 and went to the 
Registrar’s office in the Courthouse. The Regis- 
trar, John Q. Wood, a defendant, was in an inner 
office; Mrs. Peters and Wilson went in and 
Hardy remained just outside the door. When 
Registrar Wood looked up, Mrs. Peters told him 
that they desired to register. Wood then replied 
that, “I am not registering anyone now. You all 
have got me in court and I refuse to register 
anyone else until this court is cleared up.” John 
Hardy heard this from his position outside the 
door of the office some 5 or 6 feet away and 
came in. According to the affidavits of the Gov- 
ernment, Hardy had given Wood only his name 
when Wood got up and said, “I want to see 
you John.” He then brushed past Hardy into 
the main room and from the drawer of a desk 
took out a revolver. Holding the gun down by 
his right side he pointed to the door going out- 
side and said, “Do you see that door, John?” 
Hardy replied, “Yes.” Wood then told him, “You 
get out of it.” Hardy said OK, and turned to go. 
Wood followed him, and just as Hardy got to 
the door, Wood struck him on the back of the 
head, saying, “Get out of here you damn son-of- 
a-bitch and don’t come back in here.” Mrs. 
Peters and Wilson rushed on out, held Hardy up, 
and helped him out of the building. Hardy went 
first to the newspaper office, where he told the 
editor what had happened. The editor instructed 
him to get medical attention. Meanwhile, Wil- 
son went to get the pickup truck, and Mrs. Peters 
helped Hardy eventually to a little cafe. Wilson 
returned and they headed out to the street. 
When asked what he was going to do, Hardy 
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then told several people that he had better find 
the sheriff. Going up the street, they met the 
sheriff and, according to the affidavit of Mrs. 
Peters, 


“They met right where I was standing and 
the sheriff asked, “What happened to you, 
boy.’ John told the sheriff what had hap- 
pened. The sheriff told him he didn’t have 
no business in that courthouse. Wilson 
walked up at this time. The sheriff then 
said to John, ‘If that boy (pointing to Wil- 
son) wants to register he know (sic) how 
to go down to that courthouse and he don’t 
need you to escort him. You didn’t have 
a bit of business in the world down there. 
You is from Tennessee, you was in Tennes- 
see and you ought to have stayed there.’ 
The sheriff told him to “Come on.’ John 
asked him, ‘Are you arresting me?’ The 
sheriff said ‘Yes. John asked ‘On what 
charges’ and the sheriff said for disturbing 
the peace and bringing an uprising among 
the people. John said, “Will you allow me 
to tell my side of the story.’ The sheriff said, 
‘Don't give me none of your head boy, or I 
will beat you within an inch of your life.’ 
After the sheriff took John, I went home.” 


At the Tylertown jail, Hardy was interviewed 
twice during the day of the 7th—first, by the 
defendants Sheriff Ed Craft and City Attorney 
Breed Mounger, and later by the same two plus 
defendant Michael Carr, the local District At- 
torney for the State of Mississippi. That evening, 
because the feeling about the incident was evi- 
dently running high in the community, Hardy 
was transferred by the defendants to the jail 
in Magnolia, Mississippi. Hardy was released on 
bond the next morning and his trial for disturb- 
ing the peace was set for the 22nd of September. 

Hardy claims in his affidavit that, about the 
time the formal charge was entered, the District 
Attorney took him into a room “and several 
white people whom I can’t identify told me that 
I was in a lot of trouble and that I was asking 
for a lot of trouble to come down there; that 
they had good Negroes here and that they 
treated their darkies good but that I was caus- 
ing a lot of trouble. The Justice of the Peace 
was present but the sheriff was out.” There are 
no allegations that Hardy was otherwise mis- 
treated in any way during his confinement. 

The appellees move this Court to dismiss the 
appeal, and, at the very outset, this Court is 





faced with the question of its jurisdiction. The 
appeal is from the denial of a temporary re- 
straining order. The Government admits that 
ordinarily the denial of a temporary restraining 
order is not an interlocutory order refusing an 
injunction within the meaning of 28 U.S.C.A. § 
1292 (a), and is not otherwise appealable.* The 
Government claims that, under the special cir- 
cumstances of this case, the denial of the tempor- 
ary restraining order is in the nature of a final 
decision from which an appeal may be taken 
under 28 U.S.C.A. § 1291. 

The substance of the Government’s case under 
the “First Claim” of its complaint is that the 
prosecution of Hardy, regardless of outcome, 
will effectively intimidate Negroes in the exercise 
of their right to vote in violation of 42 U.S.C.A. 
§ 1971. This, it insists, is a claim entitling it to 
injunctive relief. As a practical matter, the time 
between the arrest and prosecution of a person 
for breach of the peace is usually very short— 
in this case, 15 days. If the Government states 
a claim entitling it to injunctive relief, then the 
effect of denying the temporary restraining or- 
der is to moot its case. The denial of the restrain- 
ing order is thus equivalent to the dismissal of 
the First Claim of the complaint on the ground 
that it does not state a claim upon which the 
requested injunctive relief can be granted. To 
then call this de facto dismissal a nonappealable 
interlocutory order is to preclude review alto- 
gether. As a practical matter, then, it is clear 
that the denial of the restraining order is a final 
disposition of the Government's claimed right 
to prevent the prosecution of Hardy.® The ques- 
tion is whether such a practical construction may 
be put on the meaning of a final decision as 
used in § 1291. 


4. See Connell v. Dulien Steel Products, 5 Cir., 1957, 
240 F, 2d 414; St. Helen v. Wyman, 9 Cir., 1955 
222 F. 2d 890; Mesabi Iron Co. v. Reserve Mining 
Co., 8 Cir., 1959, 270 F. 2d 567; Pennsylvania 
Motor Truck Assn. v. Port of Philadelphia Marine 
Terminal Assn., 3 Cir., 1960, 276 F. 2d 981. 

5. One of the questions posed by the appellees is 
how the denial of an order can be final when, 
admittedly, granting it would only be interlocu- 
tory and nonappealable. A very similar issue was 
presented in Swift & Co. v. Compania Caribe, 1950 
839 U.S. 684. There, the collateral order involved 
was the vacating of an attachment on a ship under 
an admiralty libel. The Court pointed out that 
only the vacating of the attachment would have the 
practical effect of finally and irreparably determin- 
ing the rights of the appellant to the ship, and 
the denial of the motion to vacate would have been 
only interlocutory since the rights of all the parties 
could have been protected pending the final deter- 

mination of the primary claim. 339 U.S. at 689. 
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It does not appear that the Supreme Court or 
any of the Circuits has directly considered 
whether the denial of a temporary restraining 
order may under certain circumstances be con- 
sidered a final decision within the meaning of 
28 U.S.C.A. § 1291. However, the Supreme Court 
has given a number of guides to be used for the 
construction of section 1291 and the meaning 
of “final” in cases concerning the appealability of 
orders deciding collateral issues, separable from 
the main claim. In Cohen v. Beneficial Loan 
Corp., 1949, 337 U.S. 541, it was said that the 
purpose of § 1291 is to “disallow appeal from 
any decision which is tentative, informal or in- 
complete,” or from a consummated decision 
which is a mere step towards a final judgment 
with which it will merge. The Court found, 
however, that the collateral issue involved in 
that case was not of such a nature. “When the 
time comes [to appeal the final disposition of the 
case], it will be too late effectively to review 
the present order, and the rights conferred by 
the statute, if it is applicable, will have been 
lost, probably irreparably.” The Court then held 
the order to be appealable within the meaning of 
section 1291, and concluded, “This Court has 
long given this provision of the statute this prac- 
tical rather than technical construction.” The rule 
was later summarized by Mr. Justice Frank- 
furter in his concurring opinion in Sears Roe- 


buck & Co. v. Mackey, 1956, 351 U.S. 427, 441: 


“Thus the Court has permitted appeal be- 
fore completion of the whole litigation when 
failure to do so would preclude any effec- 
tive review or would result in irreparable 
injury. See Forgay v. Conrad, 6 How. 201; 
Cohen v. Beneficial Loan Corp., 337 U.S. 
541, 545-47; Swift & Co. v. Compania 
Caribe, 339 U.S. 684, 688-89.” 


On the basis of these cases, we feel that the 
Supreme Court has approved a practical con- 
struction of section 1291 and that an order, 
otherwise nonappealable, determining substan- 
tial rights of the parties which will be irrepar- 
ably lost if review is delayed until final judgment 
may be appealed immediately under section 
1291. We, therefore, determine the denial of 
the temporary restraining order to be a final 
decision, appealable under 28 U.S.C.A. § 1291.° 


6. It is significant to note that Courts of Appeals have 
considered the merits of denials of temporary re- 
straining orders in deportation cases, evidently on 
the theory that unless review is had the entire 
controversy would be mooted by the deportation of 
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Turning to the merits of the appeal, the Gov- 
ernment asks the court to enjoin a state criminal 
court proceeding. We are immediately met with 
the strictures of 28 U.S.C.A. §2283 which pro- 
vides: 


“A court of the United States may not 
grant an injunction to stay proceedings in 
a State court except as expressly authorized 
by Act of Congress, or where necessary in 
aid of its jurisdiction, or to protect or effec- 
tuate its judgments.” 


It is the contention of the Government that this 
statute does not apply where the suit is brought 
by the United States.? This question was before 
the Supreme Court in the case of Leiter Minerals 
v. United States, 1957, 352 U.S. 220, where the 
United States brought suit in the federal court 
to protect its title to certain public lands. The 
issue of title was already before a state court 
for determination. The United States asked the 
Court to enjoin the state proceedings, which re- 
quest was upheld on appeal. Mr. Justice Frank- 
furter, the architect of the strict interpretation of 
section 2283, and its predecessor in Toucey v. 
New York Life Ins. Co., 1941, 314 U.S. 118, and 
Amalgamated Clothing Workers v. Richman 
Bros., 1955, 348 U.S. 511, wrote for the Court,. 
stating: 


“There is, however, a persuasive reason why 
the federal court’s power to stay state court 
proceedings might have been restricted 
when a private party was seeking the stay 
but not when the United States was seeking 
similar relief. The statute is designed to pre- 
vent conflict between federal and _ state 
courts. This policy is much more compelling 
when it is the litigation of private parties 
which threatens to draw the two judicial 
systems into conflict than when it is the 
United States which seeks a stay to prevent 
threatened irreparable injury to a national 
interest. The frustration of superior federal 
interests that would ensue from precluding 
the Federal Government from obtaining a 
stay of state court proceedings except under 


the appellant. See Shih v. Kennedy, No. 16272: 
(D.C. Cir., March 23, 1961); Marcello v. Brownell, 
No. 12838 (D.C. Cir., August 31, 1955). 

“7. The Government contends also that the Civil Rights 
Act of 1957, in effect, expressly authorized the 
stay of the proceedings in the State court, and 
further that such stay was necessary in aid of the 
jurisdiction of the federal court. We find it unneces- 
sary to decide those questions. 
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the severe restrictions of 28 U.S.C. §2283 
would be so great that we cannot reasonably 
impute such a purpose to Congress from the 
general language of 28 U.S.C. § 2283...” 
352 U.S. at pp. 225, 226. 


The Court then expressly construed section 2283 
as inapplicable to a suit brought by the United 
States. 

The appellant attempts to distinguish the 
Leiter Minerals case on the ground that the 
‘Court there dealt with the protection of federal 
‘property rights and the enjoining of state civil 
proceedings, and here the United States sues 
-on behalf of a class of private citizens and seeks 
to enjoin state criminal proceedings. As far as 
the type of proceeding is concerned, the statute 
must be read as applicable to all state proceed- 
ings. Admittedly, the policy against interference 
with state criminal proceedings is stronger than 
that with respect to state civil proceedings, 
but this policy is not one of statutory deriva- 
tion. It applies even where section 2283 does 
not. Thus, the type of state court proceedings 
may not be used as a ground for distinguishing 
the Leiter Minerals construction of section 
2283. It is also difficult to see how the nature 
of the interests of the United States asserts can 
make a difference so long as the United States 
asserts them. The method of construction used in 
Leiter Minerals is that the statute will not be 
imputed to apply to the United States in the 
absence of some congressional indication to the 
contrary. We are unaware that Congress even 
considered the applicability of section 2283 to 
the United States, much less that it distinguished 
between the type of rights the United States may 
happen to assert. 

Following further, however, the appellees’ 
contention, they claim that the rights the United 
States asserts here are private rights such that 
applying section 2283 could not lead to the 
“frustration of superior federal interest” within 
the meaning of Leiter Minerals. In fact, they 
further contend that the lack of a federal interest 
precludes the Attorney General from bringing 
the suit under any circumstances. We are unable 
to agree. In United States v. Raines, 362 U.S. 17 
(1960), the Supreme Court said with respect to 
a claim based on the same Civil Rights Act as 
this case, 42 U.S.C. § 1971: 


“It is urged that it is beyond the power of 


8. See Ex parte Young, 1908, 209 U.S. 123, 162; Beal 
v. Missouri Pacific RR Co., 1941, $12 U.S. 45, 50. 
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Congress to authorize the United States to 
bring this action in support of private con- 
stitutional rights. But there is the highest 
public interest in the due observance of all 
the constitutional guarantees, including 
those that bear the most directly on private 
rights, and we think it perfectly competent 
for Congress to authorize the United States 
to be the guardian of that public interest 
in a suit for injunctive relief.” 362 U.S. at 
27. 


Thus, whatever doubt there may have been as 
to the right of the United States to bring the suit 
or as to the extent of the federal interest involved 
has been put to rest. 

The determination that section 2283 is inap- 
plicable to the present suit does not, however, 
dispose of this appeal. For, as the Court went 
on to say in the Leiter Minerals case, “The ques- 
tion still remains whether the granting of an in- 
junction was proper in the circumstances of 
this case.” 352 U.S. at 226. 

The district court in this case did not deny 
the restraining order on the ground that it had 
no jurisdiction or could not in a proper case 
enjoin a state criminal proceeding. Rather, it 
denied the motion on the ground that it was 
within its discretion to refuse to extend its 
equitable powers to interfere with a state crim- 
inal proceeding. It pointed out that, as to Hardy 
himself, the Government does not even contend 
that the state proceeding will result in irrepar- 
able injury to Hardy’s constitutional rights. As 
for the Government's contention that the prose- 
cution will intimidate other Negroes in Walthall 
County and lead to the irreparable injury of 
their constitutional right to vote, which injury 
the United States may assert under section 1971 
of the Civil Rights Act, Judge Cox states: 


“In argument it is asserted that the trial of 
that case tomorrow will irreparably damage 
the United States in deterring colored peo- 
ple in Walthall County from registering. 
That statement is without any substantial 
support in the record before the Court and 
appears as a non sequitur. 


“It is difficult to find any satisfactory defini- 
tion of irreparable, but it is equally difficult 
to conceive how the United States can pos- 
sibly be irreparably damaged by this crim- 
inal case down in Walthall County, Missis- 
sippi, regardless of its outcome.” 
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He then goes on to base his decision on the hold- 
ing of the Supreme Court in Douglas v. Jean- 
nette, 1943, 319 U.S. 157, 163, where it said: 


“It is a familiar rule that courts of equity 
do not ordinarily restrain criminal prosecu- 
tions. No person is immune from prosecut- 
ion in good faith for his alleged criminal 
acts. Its imminence, even though alleged to 
be in violation of constitutional guaranties, 
is not a ground for equity relief since the 
lawfulness or constitutionality of the statute 
or ordinance on which the prosecution is 
based may be determined as readily in the 
criminal case as in a suit for an injunction.” 


This same rationale is the substance of the appel- 
lees’ case on appeal. 

It is necessary at this point to clearly state 
what right the Government claims, and the facts 
it believes sufficient to entitle it to injunctive re- 
lief. 

The Civil Rights Act of 1957, 42 U.S.C. § 1971 
(b), provides: “No person, whether acting under 
color of law or otherwise, shall intimidate, 
threaten, or coerce . . . any other person for the 
purpose of interfering with the right of such 
other person to vote or to vote as he may choose 
. . . Section 1971 (c) provides: “Whenever any 
person has engaged or there are reasonable 
grounds to believe that any person is about to en- 
gage in any act or practice which would deprive 
any other person of any right or privilege secured 
by subsection ... (b), the Attorney General may 
institute for the United States . . . a civil action 
. . . for preventive relief, including an applica- 
tion for a permanent or temporary injunction 
...” The Government states that under Missis- 
sippi law registration is prerequisite for voting 
in any election, such that intimidation to prevent 
registration is a primary means for preventing 
the Negro citizens of Mississippi from exercising 
their right to vote. The complaint sets out the 
acts of the defendants calculated to intimidate, 
which include: the Registrar striking Hardy with 
gun; Hardy’s subsequent arrest for breach of 
the peace; the numerous comments indicating 
that the purpose of acts of the Registrar, the 
Sheriff and the other defendants are in part to 
punish Hardy for his registration activities; the 
interviews in jail with respect to these activities; 
the placing of charges known to be unjustified; 
and finally the scheduled prosecution for Sep- 
tember 22. The crux of the action is then stated 
in paragraph XV of the complaint: 
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“The continued prosecution of any partici- 
pation in the criminal proceedings by the 
defendants is without justification and was 
and is being continued solely to attempt to 
intimidate, threaten and coerce Negro citi- 
zens of Walthall County for the purpose of 
interfering with the right of such Negro citi- 
zens to register and vote... .” 


In the affidavit supporting the request for an 
order restraining Hardy’s prosecution, the Gov- 
ernment alleges the belief of its counsel “that, 
unless restrained by this Court, the act of John 
Q. Wood in physically striking a Negro citizen 
in the presence of other Negroes who were 
attempting to register, the act of Edd Craft in 
arresting and molesting a Negro citizen and the 
acts of all the defendants in continuing and 
participating in the prosecution of a Negro citi- 
zen who encouraged registration, have caused, 
and will continue to cause, irreparable injury, 
loss and damage to plaintiff, the United States 
of America, in that the inevitable effect of such 
acts on the part of defendants is to deter Negro 
citizens in Walthall County, Mississippi, who are 
eligible, from exercising their right to become 
registered voters and to vote for federal candi- 
dates.” In the argument here, and in the court 
below, the Government makes very clear that 
the rights the Government asserts are not the 
rights of Hardy; it assumes that Hardy will ob- 
tain a fair trial and that the existence of ade- 
quate state remedies will protect all of Hardy’s 
constitutional rights. Hardy is not qualified to 
register or vote in Walthall County and the 
Government does not seek to assert Hardy's 
rights under section 1971. Rather, the Govern- 
ment here asserts the rights of all those Negro 
citizens in Walthall County who are qualified to 
register and vote. The rights of these citizens 
are not at issue in Hardy’s prosecution, and 
remedies available to Hardy in his trial are in no 
way available to them. Thus, if the prosecution 
of Hardy does injure them, they have no ade- 
quate relief in his trial. 


The question then arises how the arrest and 
prosecution of Hardy can irreparably injure 
these other citizens, especially if we must assume 
that Hardy will receive a fair trial and that his 
acquittal is a possible result. It is the contention 
of the Government that, under the circustances 
of this case, the alleged acts of unlawfully strik- 
ing Hardy, arresting him without cause, and 
proceeding with his prosecution constitute suffi- 
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cient facts to establish an equitable claim under 
the Civil Rights Act, even if Hardy were ac- 
quitted at the trial.® 

The legislative history of section 1971 would 
indicate that Congress contemplated just such 
activity as is here alleged—where the state crim- 
inal processes are used as instruments for the 
deprivation of constitutional rights. The attorney 
General testified before a Subcommittee of the 
House Judiciary Committee that the purpose of 
the Act was to supplement the criminal statutes 
already on the books. He stated that “with these 
new civil powers, we could reach only the same 
situations which are now susceptible to action 
under the Sections 242 and 241. But, of course, 
we think we could do it much more effectively 
through the use of civil proceedings” (sources: 
Gov. Br. p. 11). The advantage of civil proceed- 
ings is that they may be brought into play 
immediately to prevent the completion or con- 


9. The Government’s brief-sets out at length why these 
acts alone will cause such injury as to warrant 
injunctive relief. 

“In spite of the fact that Negroes constitute a 
large percentage of the county’s population, there 
are presently no Negro voters in Walthall County. 
John Hardy and others, members of the Student 
Non-Violent Coordinating Committee, came to 
Walthall County this summer to sponsor a voter 
registration drive. After the registration school was 
set up, eleven Negroes went to the registrar’s office 
to seek to register for voting, on four different 
occasions, in spite of the fact that the registrar, 
under one pretext or another, simply refused to take 
any action. Since the incident of September 7, 1961, 
however, when John Hardy was struck by the 
registrar and then arrested, no Negroes have made 
any attempt to be registered. On the basis of the 
record in this Court and in view of the conditions 
and circumstances prevailing in Mississippi, it is 
most unlikely that, if the appellees are allowed to 
proceed with Mr. Hardy’s trial, further Negro regis- 
tration will take place. The blunt truth is that it 
can really not be expected that Negroes who have 
lived all their lives under the white supremacy 
conditions which exist in that area of Mississippi 
will continue their efforts to register and otherwise 
to exercise their rights and privileges of citizenship 
if, in addition to being threatened and beaten, they 
will also be prosecuted in state court with all that 
such a prosecution entails. Such prosecutions, ex- 
perience has shown, not only are expensive, but it 
is becoming increasingly difficult for Negroes ac- 
cused of offenses in the civil rights context even 
to secure competent legal assistance. There are no 
Negro attorneys in Walthall County and scarcely 
a half-dozen Negro attorneys in the entire State of 
Mississippi. Because of the tremendous political and 
economic pressures brought to bear by the State 
of Mississippi, it is difficult, if not impossible, to 
secure competent white counsel for Negroes in cases 
such as this. Certainly this will be so if, upon suc- 
cess in this case, some officials of the State of Mis- 
sissippi will be further emboldened to use harrass- 
ment by prosecution to an even greater extent than 
heretofore.” 
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tinuation of a violation of the Act, while crimi- 
nal proceedings are cumbersome and are invoked 
only after the violation is completed. It would 
appear that Congress already had before it the 
types of activities the criminal sections reached 
and could thus foresee the scope of the new civil 
powers. In Culp v. United States, 8 Cir., 1942, 
131 F. 2d 93, a criminal conviction under 18 
U.S.C.A. § 242 was upheld where the defend- 
ants, sheriff, policeman, and magistrates, had in- 
stigated false charges, arrests and prosecutions 
in state courts for the purpose of extorting 
money from their victims. See also, Brown v. 
United States, 6 Cir., 1953, 204 F. 2d 247 (the 
criminal sections protect an individual from 
being “arrested by an officer acting arbitrarily 
without cause and for an ulterior purpose”). 
Similarly, in Screws v. United States, 1945, 325 
U. S. 91, 126, Mr. Justice Rutledge, concurring, 
stated with respect to the criminal sections that 
they “have safeguarded many rights and privi- 
leges apart from political ones. Among those 
buttressed either by direct application or 
through the general conspiracy statute ... are 
the rights to a fair trial, including freedom from 
sham trials.” Further, in the legislative history 
remarks of Southern Congressmen clearly indi- 
cate that they foresaw the intended reach of 
these civil sections and foresaw that injunctive 
proceedings in the federal court might supplant 
state court proceedings. We quote from the 
Government's brief: 


“Thus, Senator Johnston of South Carolina, 
an opponent of the bill which became the 
Civil Rights Act stated that (103 Cong. Rec. 
11342), “We have complete flouting of state 
law, complete ouster of state jurisdiction, 
even where it may have attached in a crim- 
inal case.’ Again he said (103 Cong. Rec. 
11343) that the bill “would give the Attorney 
General the right to take enforcement out of 
the hands of the states into his own hands, 
to take it away from state courts, and put 
it in federal courts.’ Senator Stennis of Mis- 
sissippi reiterated this thought. He indicated 
(Hearings Before the Subcommittee on 
Constitutional Rights of the Committee on 
the Judiciary, United States Senate, 85th 
Cong., Ist Sess., p. 94) that ‘This proposed 
law clothes all these officials with complete 
power to bypass the state courts and state 
and federal administrative bodies. Now that 
is one of the most far-reaching provisions in 
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this entire statute; is a complete bypassing 
of all state courts... .’” 


Based on the allegations of the complaint, the 
supporting affidavits, the statutory language of 
section 1971 (b) - (c), and its legislative history, 
we are convinced that the Government states a 
claim for which relief is warranted. 

This brings us to the district court’s reliance 
upon Douglas v. Jeannette, supra, for the points 
that injunctive relief was not available against 
a state court criminal action, and that the denial 
of the temporary restraining order was within 
the court’s discretion. 

For a number of reasons we cannot agree 
with the district court’s conclusion of its reliance 
on Douglas v. Jeannette. First, this suit is 
brought by the United States under an obligation 
charged to it by the Civil Rights Act for the 
protection of constitutional rights in which, ac- 
cording to the Supreme Court in United States 
v. Raines, supra, there is the “highest public 
interest.” As was also pointed out by the Su- 
preme Court in the Leiter Minerals case, where 
the United States does seek to stay irreparable 
injury to a national interest, the normal equit- 
able doctrines of comity between the court sys- 
tems, doctrines which are the basis of the Douglas 
v. Jeanette rationale, have little or no bearing. 
Further, where the United States has instituted 
the suit, we must assume that the considered 
judgment of the Attorney General has concluded 
that a violation of a national interest has taken 
place, a judgment unbiased by the subjective 
opinion of the private individuals who have in 
fact been injured. This judgment should not 
be lightly put aside by the courts on a prelimin- 
ary motion as in this case. Thus, the presence 
of the United States seriously tests the strictures 
of Douglas v. Jeannette. 

Second, the court in this action is not opera- 
ting under common-law equitable and discre- 
tionary doctrines, but under a mandatory 
jurisdictional statute. As already pointed out, 
the district court considered that it had jurisdic- 
tion over this action but that such jurisdiction 
should not be exercised to the extent of issuing 
the temporary restraining order. Under the ap- 
plicable jurisdictional section, we do not be- 
lieve the court had that choice. Section 1971 
(d) states: 


“The district courts of the United States 
shall have jurisdiction of proceedings insti- 
tuted pursuant to this section and shall 
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exercise the same without regard to whether 
the party aggrieved shall have exhausted 
any administrative or other remedies that 
may be provided by law.” 


Since the United States has, in our opinion, 
stated a valid claim under the section, we read 
this section as directing the district court to 
exercise its jurisdiction. It might be argued that 
this is not a direction to exercise “equitable” 
jurisdiction, but both the rationale of the sec- 
tion and the legislative history refute this in- 
terpretation. For having established a claim, 
the only “preventive relief” available to the 
United States is injunctive relief through the 
federal courts. If the United States may not 
act until after the process of intimidation is 
complete, the United States no longer has 
available a worthwhile civil remedy for pre- 
ventive relief. And, as was pointed out by 
the Supreme Court in the Leiter Minerals case, 
the fact that the United States has no available 
remedy other than action through the federal 
courts weighs heavily towards the conclusion that 
the court must grant the relief to which it is 
entitled. As if to support this point, subsection 
(d) specifically states that other remedies avail- 
able to the persons on whose behalf the United 
States sues may not be considered as grounds 
for denying relief to the Government. In addi- 
tion, the legislative history of section 1971 (d) 
indicates that when Congress said that the dis- 
trict courts “shall” exercise jurisdiction, it meant 
they shall exercise equitable jurisdiction. On the 
floor of the Senate, Senator Case of South Dakota 
offered an amendment to subsection (d) which 
would have substituted the term “may exercise” 
for “shall exercise.” The purpose of this amend- 
ment, he explained (103 Cong. Rec. 13451), was 
to “make actions of the court permissive . . . the 
court would be relieved from the mandate that 
it must consider an injunction regardless of the 
fact that there might be a simpler and better 
way to achieve the relief desired.” (Emphasis 
added.) After strong objection to the amend- 
ment, it was defeated. 


The mandatory duty of the district courts to 
exercise jurisdiction of proceedings under sec- 
tion 1971 does not, of course, indicate in any 
way whether such exercises shall culminate in 
granting or in denying the relief prayed, or in 
any relief. It does, however, include some oppor- 
tunity for the hearing of the merits of a properly 
asserted claim, and precludes the district court 
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from, in effect, dismissing the claim upon the 
hearing of a motion for a temporary restraining 
order. 

Finally, there is in Douglas v. Jeannette con- 
siderable emphasis on the nature of the jury. 
The allegation in that case was that members 
of Jehovah’s Witnesses were being arrested and 
prosecuted under an unconstitutional ordinance 
because of the method of proselyting they were 
using in private homes. See 319 U. S. at 166 
(dissenting opinion of Mr. Justice Jackson). 
They also claimed that the city officials threat- 
ened to continue the arrests. The nature of the 
injury was, that in the absence of injunctive 
relief, the threatened arrests and prosecutions 
would deter Jehovah’s Witnesses in the exercise 
of their constitutional rights. This is precisely 
the nature of the injury in this case, although 
the activity to be enjoined is different. Here, 
the Government claims that if Hardy’s trial con- 
tinues other Negroes in Walthall County will be 
afraid to apply for registration for fear they 
will be subjected to unjustified official acts, in 
cluding arrest and prosecution. At this point, 
it should be noticed what the Supreme Court 
did in Douglas v. Jeannette. The import of the 
decision is not to deny as a question of fact that 
Jehovah’s Witnesses were deterred in the exer- 
cise of their constitutional rights. Rather, it 
stated that, “No person is immune from prose- 
cution in good faith for his alleged criminal 
acts. Its imminence, even though alleged to be 
in violation of constitutional guaranties, is not 
a ground for equity relief . . .,” except in the 
rare instance where it can be shown that the 
irreparable injury is “both great and immediate.” 
The effect of this is to say that even where an 
actual deterrent is found to exist by the trier of 
fact, it will not be judicially recognized to fulfill 
the equitable element of “irreparable injury.” 
The primary reason given by the Court being 
one of comity—that interference with the state 
criminal system is not warranted when ade- 
quate safeguards exist in the state proceedings. 
For several reasons, we hold that this theory is 
not applicable to the present case. 

First, section 1971 creates a cause of action 
in the United States for “preventive relief” where 
a person has intimidated or has attempted to 
intimidate another in the exercise of his right 
to vote. Where a federal statute has specifically 
created a cause of action for preventive relief 
for intimidation, it may no longer be said that 
this intimidation will not be judicially recog- 
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nized for the purpose of establishing an equit- 
able cause of action. 

Second, we believe that the affirmative defense 
of adequate state remedies has been specifically 
removed by statute, for subsection (d) expressly 
states that the district court is to exercise juris- 
diction without regard to whether the aggrieved 
party shall have exhausted other remedies pro- 
vided by law. With this defense removed, there 
are no longer any grounds for judicially ignor- 
ing that intimidation may exist in fact or that 
irreparable injury is not present. 

Third, this interpretation of the statute is in 
line with the doctrine in other federal cases in 
this Circuit dealing with the deprivation of con- 
stitutional rights on the basis of race or color. 
In an action to enjoin the enforcement of a crimi- 
nal segregation statute, this Court stated in 
Morrison v. Davis, 5 Cir., 1958, 252 F. 2d 102, 
103, cert. denied, 356 U. S. 968 (1958): 


“This is not such a case as requires the with- 
holding of federal court action for reasons 
of comity, since for the protection of civil 
rights of the kind asserted Congress has 
created a separate and distinct federal cause 
of action . . . . Whatever may be the rule 
as to other threatened prosecutions, the Su- 
preme Court in a case presenting an identi- 
cal factual issue affirmed the judgment of 
the trial court in the Browder case [Gayle 
v. Browder, 142 F. Supp. 707 (M. D., Ala.), 
aff'd, 352 U. S. 903 (1956)] in which the 
same contention was advanced. To the ex- 
tent that this is inconsistent with Douglas 
v. City of Jeannette, Pa., 319 U. S. 157... 
we must consider the earlier case modified.” 


The foundation of our form of government is 
the consent of the governed. Whenever any per- 
son interferes with the-right of any other person 
to vote or to vote as he may choose, he acts 
like a political termite to destroy a part of 
that foundation. A single termite or many ter- 
mites may pass unnoticed, but each damages 
the foundation, and if that process is allowed to 
continue the whole structure may crumble and 
fall even before the occupants become aware of 
their peril. Eradication of political termites, or 
at least checking their activities, is necessary 
to prevent irreparable damage to our Govern- 
ment. On the other hand, the temporary post- 
ponement of trial of a misdemeanor case before 
a justice of the peace causes either no injury or 
very slight injury. The public interest demanded 
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the granting of temporary relief by the district 
court. 

Nothing said in this opinion is intended to 
pass upon, or intimate any views as to the merits 
of the claim asserted by the United States. The 
importance of the case is such as to require a 
full hearing, either upon the motion for a pre- 
liminary injunction or upon a final hearing, 
including an opportunity to examine and 
cross-examine the witnesses. The claim should 
not be allowed to become moot before some 
such hearing can be had. To that end, unless 
there is a further agreement to continue the 
prosecution of Hardy at least until determination 
of the motion for preliminary injunction, the 
district court should grant the Government’s 
request for a temporary restraining order. 


REVERSED AND REMANDED. 


Dissent 


CAMERON, Circuit Judge, Dissenting: 


I respectfully dissent from the majority opin- 
ion in this case. The exigencies of time! arising 
from the desirability of returning to State hands 
the enforcement of its laws make it impossible 
for me to set down, point by point, the reasons 
for my dissent. This opinion will, therefore, be 
confined to a detailed discussion of one or two 
points whose decision seem to me so glaringly 
wrong in the majority opinion and so distress- 
ingly destructive of the cooperative relationship 
which should exist between state and federal 
sovereignties. 

I do not think that the order by the district 
court denying the motion for a temporary re- 
straining order was appealable, and I do not, 
therefore, think that the case decided by the 


1. An urgency springing from the self-imposed delay 
of the government in beginning this action. The 
prosecution was instituted against Hardy in the 
state courts of Walthall County, Mississippi on 
September 7, 1961. The United States chose not 
to file its complaint in the present action until 
September 20, 1961, when it prayed for an immedi- 
ate restraining order. The court below required 
notice to the defendants and heard and denied the 
motion at 5:00 P.M. September 21, 1961. As stated 
in the majority opinion, its author was importuned 
in his home at 10:30 P.M. on September 21st, 

1961, for a stay of the proceedings before us. The 
clerk of the District Court was required to rush 
the filing of the record and appellee was called 
upon to file a brief, all in the course of twelve 
days. The whole procedure was in keeping with 
the government’s practice of demanding, and most 
often receiving, special treatment. 
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majority was properly before us. The majority 
admits that the question has never been decided 
by the Supreme Court or any Court of Appeals, 
but accepts the government’s argument that the 
denial of the temporary restraining order was a 
final decision because of the special circum- 
stances existing in this case. 

Nor do I agree that the federal government, 
making this vicarious effort to protect Hardy 
from the criminal charges brought by the State 
of Mississippi against him, is immunized from 
the direct prohibitions of 28 U.S.C.A. § 2283. The 
statute states categorically that “A court of the 
United States may not grant an injunction to 
stay proceedings in a State court” except in 
those instances carefully spelled out in the resi- 
due of the statute. What the government seeks 
to do here does not come within the purview of 
any of those exceptions, and the attenuated argu- 
ment of the majority to the contrary is to me 
wholly unconvincing. Without pausing to follow 
this portion of the majority opinion further, I 
refer to the discussion of a like question which 
Judge Mize, United States District Judge, 
Southern District of Mississippi, so ably made in 
his decision in the case of the Application of 
Elizabeth Porter Wyckoff for a Writ of Habeas 
Corpus, Civil Action No. 3140, Jackson Division 
of the U. S. D. C. for the Southern District of 
Mississippi, 196 F. Supp. 515, 518, et seq. I 
further adopt the reasoning of that decision and 
the authorities there cited to supplement what 
is here written. 

I cannot refrain from saying a word in de- 
fense of Mr. Chief Justice Stone’s landmark 
opinion on federal-state relationships in Douglas 
et al v. City of Jeannette et al, 1943, 319 U. S. 
157. The attitude of the majority would, it seems 
to me, if followed, deal a crippling blow to this 
most important aspect of those vital relationships 
which constitute the bedrock of the Constitu- 
tion of the United States. The majority devotes 
nearly ten pages of its opinion to a discussion of 
“the strictures of Douglas v. Jeannette.” Its ef- 
forts to water down Jeannette and the manifold 
application of its teachings to the basic relation- 
ships of our dual sovereignty, conclude with a 
firm reliance upon the decision of this Court in 
Morrison v. Davis, 1958, 252 F. 2d 102, 103, 
certiorari denied, 356 U. S. 968, wherein this 
Court said: “To the extent that this [Browder v. 
Gayle] is inconsistent with Douglas v. City of 
Jeannette, Pa., 319 U. S. 157, . . . we must con- 
sider the earlier case modified.” 
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I think the position that Jeannette has been 
modified is wholly without authoritative support. 
Shepard’s Citations show that the case has been 
cited one hundred forty times and, until the 
majority opinion here, its binding force had 
been questioned only in Morrison v. Davis, supra. 
What has happened since Morrison v. Davis re- 
jects totally, in my opinion, the conclusion that 
Jeannette has been modified. 

Until the present, Morrison v. Davis had been 
cited only once by an appellate federal court. 
A month after its rendition, it was referred to 
without approval by the Sixth Circuit in its 
decision of Fuqua et al v. United Steel Workers, 
etc., March 28, 1958, 253 F. 2d 594, 598, in an 
opinion written by Judge (now Mr. Justice) 
Stewart, where it was said (page 597): 


“A thorough discussion of these standards 
and of the important policy considerations 
which underlie them is found in Douglas v. 
Jeannette, 1943, 319 U.S. 157.... 

“As there pointed out, federal courts of 
equity should conform to clearly defined 
Congressional policy, “. . . by refusing to in- 
terfere with or embarrass threatened pro- 
ceedings in state courts save in those 
exceptional cases which call for the inter- 
position of a court of equity to prevent 
irreparable injury which is clear and im- 
minent. .. . 

“It is a familiar rule that courts of equity 
do not ordinarily restrain criminal prosecu- 
tions. No person is immune from prosecution 
in good faith for his alleged criminal acts. 
Its imminence, even though alleged to be in 
violation of constitutional guaranties, is not 
a ground for equity relief since the lawful- 
ness or constitutionality of the statute or 
ordinance on which the prosecution is based 
may be determined as readily in the crimi- 
nal case as in a suit for an injunction... . 
Where the threatened prosecution is by state 
officers for alleged violation of a state law, 
the courts are the final arbiters of its mean- 
ing and application, subject only to review 
by [the Supreme] Court on federal grounds 


appropriately asserted. . . ..”2 [Emphasis 
added. ] 


2. The quoted language is of interest also in con- 
nection with what was said in Morrison v. Davis 
(P. 103): “Moreover we think the trial court here 
properly held: ‘It is not the Court’s view that in 
our civilization it is necessary to have incidents 
requiring arrests to have the rights of people de- 
clared. 
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As Judge Mize pointed out in his decision of 
In Re Elizabeth Porter Wyckoff, 196 F. Supp. 515, 
518, et seq., supra, it appears that the Supreme 
Court itself has cited Jeannette three times since 
Morrison v. Davis. In Speiser v. Randall, 357 
U. S. 513, Jeannette was cited in a concurring 
opinion by Mr. Justice Black, in support of a 
point different from that here under considera- 
tion. It was used to sustain another point by the 
majority opinion of the Supreme Court in Mon- 
roe v. Pape, 1961, 365 U. S. 167, 171, and by 
the dissent-opinion of Mr. Justice Frankfurter, 
ib. at page 206. 

In Wilson v. Schnettler, 1961, 365 U. S. 381, 
385, Jeannette was cited with approval in the 
opinion of the court and also by the concurring 
opinion of Mr. Justice Stewart (page 388). The 
court there affirmed the action of the Court of 
Appeals of the Seventh Circuit, 1960, 275 F. 2d 
932, which had followed Jeannette as controlling 
authority. In that case, concurred in by all of 
the Justices save three, the Supreme Court para- 
phrases the language of Jeannette, adhering, as 
of February 27, 1961, to principles which the 
majority here reject (365 U. S. at p. 385): 


“There is still another cardinal reason 
why it was proper for the District Court 
to dismiss the complaint We live in the juris- 
diction of two sovereignties. Each has its 
own system of courts to interpret and en- 
force its laws, although in common territory. 
These courts could not perform their re- 
spective functions without embarrassing con- 
flicts unless rules were adopted to avoid 
them. Such rules have been adopted. One 
of them is that an accused ‘should not be 
permitted to use the machinery of one 
sovereignty to obstruct his trial in the courts 
of the other, unless the necessary operation 
of such machinery prevents his having a fair 
trial.’ Ponzi v. Fessenden, 258 U. S. 254, 
260. Another is that federal courts should 
not exercise their discretionary power ‘to 
interfere with or embarrass threatened pro- 
ceedings in state courts save in those excep- 
tional cases which call for the interposition 
of a court of equity to prevent irreparable 
injury which is clear and imminent. . ’ 
Douglas v. City of Jeannette, supra, at 163.” 
[Emphasis added. ] 


The language emphasized in the above quota- 
tion, as well as in the last quotation from Jean- 
nette (in Fuqua, supra) is extremely hard for the 














1961-62] 


Judges who are bent upon the exaltation of 
federal sovereignty, the debasement of state 
sovereignty, to accept. 

In Pugach v. Dollinger, 277 F. 2d 739, the 
Court of Appeals for the Second Circuit affirmed 
the action of a district judge who had refused 
to grant injunctive relief against a state crimi- 
nal prosecution. The Court of Appeals based 
its affirmance on Jeannette. The Supreme Court 
affirmed in a per curiam opinion in Pugach v. 
Dollinger, 1961, 365 U. S. 458, basing its affirm- 
ance, however, upon the authority of Schwartz 
v. Texas, 344 U.S. 199, and Stefanelli v. Minard, 
342 U. S. 117, two decisions in the long line 
which have upheld without deviation the prin- 
ciples of Jeannette which the majority declines 
to follow here. 

The majority opinion makes a detailed recital 
of actions by the public officials of the State of 
Mississippi and Walthall County, which depicts 
these officials as wholly unworthy of trust, al- 
though they had been elected to their positions 
by the people of their counties or districts. This 
detailed recital goes, in my opinion, beyond 
what was necessary to a decision of the legal 
points presented by this appeal. The “strictures” 
were based largely upon statements made by a 
person of palpable irresponsibility who had 
come from a distant point into the State of 
Mississippi to stir up distrust between the races. 

In the public press (The Tylertown Times of 
September 7, 1961) the editor of a newspaper 
stated: 


“In our interview, Hardy expressed skepti- 
cism to me about the existence of God. He 
said ‘Why should I believe in a God that I 
can't see?’ He told me he did not believe 
in service in the armed forces. “Why should 
I go to defend a lie?’, he said.” 


The same statement appears in a number of 
affidavits the originals of which are attached to 
the brief of appellees. Appellee’s brief states: “It 
was agreed at this time, [that is, when the appli- 
cation of appellant for injunction pending appeal 
was presented to Judge Rives] that the appellees 
may file and make parts of their briefs as part 
of the record any affidavits which they so de- 
sired.” 

Appellee’s brief further showed that all of the 
original affidavits filed had been served on the 
appellant within the time fixed by Judge Rives 
at that hearing. As far as I am advised, the 
appellant has never moved to strike the affidavits, 
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or taken any other step to take them out of the 
record. Such an attitude would appear to be 
requisite in view of the fact that the government 
had not given the county and state officers an 
opportunity to file affidavits prior to the hearing 
before the court below. 

It is to me a saddening spectacle to witness 
the publishing of decisions such as that of the 
majority here, which can have no other effect 
than to cause the people of the southland to 
look upon federal functionaries pursuing the 
course here presented to us, as “alien intruders.” ® 
I am constrained to repeat here words which 
I used in my recent dissenting opinion in Boman 
v. Birmingham Transit Co., 292 F. 2d (advance 
sheets) 28-29: 


“It is the universal conviction of the people 
of the [South] also that the judges who func- 
tion in this circuit should render justice in 
individual cases against a background of, 
and as interpreters of, the ethos of the peo- 
ple whose servants they are. This is the 
genius of the judicial system established by 
Congress and as traditionally adminstered 
by those who select the judges—a process, 
incidentally, which all know follows normal 
political lines. The statutes creating the 
United States Courts of Appeal require that 
only citizens who are residents of the re- 
spective circuits at the time shall be eligible 
for appointment, and that they shall continue 
to reside in the circuit during their term of 
office (28 U.S.C.A. § 44 (c)). For decades, 
in this circuit, Judges have been selected 
so that each state in the circuit shall be 
fairly represented on the court. 

“It is the firm conviction of the [people 
of the South] also that decisions such as this 
one, in cases brought by or on behalf of 
Negroes and involving the equal protection 
clause of the Fourteenth Amendment, have 
not been in harmony with the spirit, thought 
and desires of the people, the vast majority 
of whom, in both races, know that their 
common problems can best be worked out if 
they are left alone to continue the unbroken 
improvement in relationships which has 
taken place in the last eight decades. They 
are keenly conscious of the fact that since 

_ the end of the tragic era following the War 
Between the States and in spite of the 
handicaps born of it, there has been a con- 


8. The language is that of the Supreme Court in Hecht 
v. Bowles, 1944, 821 U. S. 821, 329-3380. 


1082 


tinuing growth in mutual understanding, 
respect and brotherhood between the mem- 
bers of the two races; and that the progress 
made by the Negroes in advancement edu- 
cationally, socially, economically and in all 
other phases of their lives has exceeded that 
achieved by them anywhere else in any 
country at any time. That a breach in these 
relationships, achieved in the close and com- 
passionate contacts which have taken place 
under such trying conditions should be per- 
mitted to occur is unthinkable to practically 
all of the people of good will of both races. 

“The rank and file of Negroes, realizing 
the hardship under which they labor by 
reason of the headstart of several centuries 
enjoyed by white people, and proud of their 
race and its accomplishments, resent the 
efforts of the agitators who do not under- 
stand, to [throw into the courts matters of 
status and relationships which can best be 
worked out in the friendly atmosphere of 
close community contacts]. They feel, in 
common with their white neighbors, that the 
judges should perform their duties with a 
sympathetic understanding of the true facts; 
and further that such an understanding has 
been tragically lacking in many of the deci- 
sions of many of the Judges in the Fifth 
Circuit whose actions have gone so far to 
the other extreme that Time Magazine gave 
six of the Judges an enthusiastic write-up 
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with photographs in its issue of December 
5, 1960, page 14. The article, encircled in 
red for emphasis, was headed “Trail-Blazers 
on the Bench—South’s U. S. Judges Lead a 
Civil Rights Offensive.’ It stated that the 
Judges extolled constituted ‘an honor roll 
without precedent in United States legal an- 
nals’ and that they had ‘collectively .. . 
launched one of the great, orderly offensives 
of legal history.’” 


This is not the time, in my opinion, for out- 
siders, unfamiliar with the intricate problems 
involved, to set neighbor against neighbor—to 
adopt a course which will ultimately lead to the 
destruction of the tolerance and understanding 
so necessary to the continued advancement of 
the interests of both races. At a time when the 
daily press is filled with stories of racial strife 
from every quarter of the globe, men of good 
will in this nation ought, in my judgement, to 
be thankful that the two races in the South 
have, for more than a half century, avoided 
such strife and have advanced together in a 
spirit of brotherhood with a speed which those 
who take the trouble to learn the facts think 
is phenomenal. It is unthinkable that a handful 
of agitators, however sincere their motives may 
be, would be permitted to interrupt that advance 
and set the stage for another “Tragic Era.” 


I respectfully dissent. 





CRIMINAL LAW 
Disorderly Conduct—Alabama 


Arthur Lee WHITE v. CITY OF BIRMINGHAM. 


Court of Appeals of Alabama, December 13, 1960, 130 So.2d 231. 
Supreme Court of Alabama, March 2, 1961, 130 So.2d 234. 


SUMMARY: An individual who had participated in bus segregation demonstrations was 
convicted in an Alabama circuit court of violating a Birmingham disorderly conduct 
ordinance. Defendant appealed to a state court of appeals, but did not file his transcript of 
evidence until 63 days after the appeal was taken. The court of appeals ruled that prosecutions 
for violations of city ordinances were governed by the rules for civil appeals, which required 
filing of the transcript within 60 days, and therefore granted the state’s motion to strike the 
transcript. Since the transcript was stricken, the court held that it could look only at the 
“record proper” of the trial; and since that record was regular, the conviction was affirmed. 
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Defendant appealed to the state supreme court, contending that the ordinance, as applied in 
this case, was unconstitutionally vague and denied him equal protection of the laws, and that 
the court of appeals had erred in failing to rule upon that point. The supreme court affirmed 
the conviction, holding that stricken parts of the record could be examined for constitutional 
defects only in capital cases. [Prosecutions by the City of Birmingham against F. L. 
Shuttlesworth, J. S. Phifer, Alfred Thomas, James C. Suttles, C. F. Jackson, Joe Hendricks, 
Jim Hendricks, Johnny C. Collins, Willie Butler, Doris Burrell, Annie Buckley, Roberta 
Brinson, and Lillie Bowman produced a like result. The United States Supreme Court denied 
certiorari in two of these cases (supra, p. 969).] 


Court of Appeals Opinion 


HARWOOD, Presiding Judge. 


Having been found guilty in the recorder’s 
court of disorderly conduct, in violation of Sec. 
311 of the General City Code of Birmingham of 
1944, this appellant took an appeal from said 
judgment to the Circuit Court of Jefferson 
‘County, where he was again adjudged guilty. 
From this judgment of the Circuit Court, the 
appellant perfected his appeal to this court. 

Sec. 311, supra, reads: 


“Any person who disturbs the peace of 
others by violent or offensive conduct, or 
carriage, or by loud or unusual noises, or by 
profane or obscene or offensive language, or 
any person who shall commit any act or 
diversion causing or tending to a breach of 
the peace, or any person who shall be guilty 
of lewd, immoral or indecent conduct, or 
any person who shall use any obscene or 
filthy language in a public place, or any 
person who shall commit any act or diversion 
tending to or calculated to debauch the 
morals of any person, shall be deemed guilty 
of disorderly conduct, and, upon conviction, 
shall be punished as provided in section 4 
of this code.” 


The complaint upon which this appellant was 
tried was as follows: 


“Comes City of Birmingham, Alabama, a 
municipal corporation, and complains that 
Arthur Lee White within twelve months 
before the beginning of this prosecution, and 
within the City of Birmingham, Alabama, 
did disturb the peace of others by violent or 
offensive conduct, or carriage, or by loud 
or unusual noises, or by profane or obscene 
language, or did commit an act or diversion 
causing or tending to a breach of the peace, 
or was guilty of lewd, immoral or indecent 





conduct, or did use obscene or filthy lan- 
guage in a public place, or did commit an 
act or diversion tending to or calculated 
to debauch the morals of a person, contrary 
to and in violation of Section 311 of the 
General City Code of Birmingham of 1944.” 


The case was submitted in this court upon a 
motion of the appellee (City of Birmingham) to 
strike the transcript of the evidence, and upon 
the merits. 

The motion to strike the transcript of evidence 
is upon the ground that such transcript was not 
timely filed with the clerk of the court below. 

Sec. 827(4), Tit. 7, Code of Alabama 1940, as 
amended by Act No. 97, First Extra Session of 
1956, approved 9 February 1956, provides that 
the transcript of evidence must be filed with the 
clerk below within 60 days from the date of the 
taking of the appeal or within 60 days from 
the court’s ruling on the motion for a new trial, 
whichever date is later. 

This appeal was taken on 5 January 1959. The 
motion for a new trial was filed 14 January 1959, 
and overruled on 20 January 1959. 

It has long been the settled doctrine of this 
State that prosecutions for violation of municipal 
ordinances are statutory and quasi criminal 
in nature. Such appeals are not governed by the 
statutes regulating criminal appeals, but are gov- 
erned by the rules applicable to civil appeals. 
Parks v. City of Montgomery, 38 Ala.App. 681, 
92 So.2d 683, and the large number of cases cited 
therein. 

After an appeal has been taken, a trial court 
has no power to entertain a motion for a new 
trial or rehearing under either the 30 day statute 
(Sec. 119, Tit. 13, Code of Alabama 1940) or the 
4 month statute (Sec. 279, Tit. 7, Code of Ala- 
bama 1940), except as a trial court’s jurisdiction 
may be continued by statutes in criminal cases 
for the purpose of hearing and determining a 
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motion for a new trial seasonably made. Lindsey 
v. Barton, 260 Ala. 419, 70 So.2d 633; Secs. 368 
and 382, Tit. 15, Code of Alabama 1940. 

An appeal having been taken prior to the 
filing of the motion for a new trial, the lower 
court was without jurisdiction to consider the 
motion, and any order made in connection there- 
with was void. Gandy v. City of Birmingham, 31 
Ala.App. 313, 17 So.2d 421; Lindsey v. Barton, 
supra; MacMahon v. Dozier, 237 Ala. 574, 187 
So. 710. 

This being so, a transcript of the evidence 
should have been filed with the clerk below with- 
in 60 days from 5 January 1959, or on or before 
6 March 1959. The transcript was not filed with 
the clerk below until 9 March 1959, It is there- 
fore obvious that the transcript of evidence was 
not filed within the time required by law, nor 
was any extension of time for filing the transcript 
sought under the provisions of Sec. 827(la), Tit. 
7, Code of Alabama 1940. 

Under such circumstances the timely motion 
of the City of Birmingham is well taken, and 
the statutes, rules, and decisional law appertain- 
ing necessitate the granting of the motion to 
strike the transcript of evidence, Aaron v. State, 
39 Ala.App. 84, 94 So.2d 415; McDaniel v. State, 
39 Ala.App. 157, 96 So.2d 319; Clark v. State, 38 
Ala.App. 305, 82 So.2d 805; Eidson v. State, 38 
Ala.App. 321, 82 So.2d 814; Relf v. State, 267 
Ala. 3, 99 So.2d 216. 

The judgment entry recites: 


“@ @ ® and the defendant files motion to 


quash, and said motion being considered by 
the Court, it is ordered and adjudged by the 
Court that said motion be and the same is 
hereby overruled; and the defendant files 
demurrer to the City’s Complaint, and said 
demurrer being considered by the Court, it 
is ordered and adjudged by the Court that 
said demurrer be and the same is hereby 
overruled; and said defendant being duly 
arraigned upon the Complaint filed by the 


City of Birmingham, for his plea thereto 
says that he is not guilty.” 


The action of the court in overruling appel- 
lant’s motion to quash the complaint was as- 
signed as error by the appellant. 

As stated by De Graffenried, J., in Mosely v. 
State, 1 Ala.App. 108, 56 So. 35, 36: 


“While our courts have, at times, treated 
a motion to quash an indictment for defects 
apparent on the face of the indictment, or 
for irregularities in the formation or in the 
conduct of the grand jury which preferred 
the indictment, as the equivalent of a de- 
murrer or plea in abatement, nevertheless it 
is the true rule in Alabama, as declared by 
McClellan, C. J., in Johnson v. State, 134 
Ala. 54, 32 South 724, that the refusal of a 
trial court to quash an indictment is in the 
unrevisable discretion of the trial court.” 


Even though the facts be such as would justify 
the quashing of the indictment, it is in the un- 
revisable discretion of the trial court to overrule 
the motion to quash and put a defendant to his 
demurrer or plea in abatement, and an appellant 
can take nothing from the overruling of his mo- 
tion to quash an indictment. Johnson v. State, 
134 Ala. 54, 32 So, 724. By analogy this appellant 
can take nothing from the overruling of his mo- 
tion to quash the complaint filed against him. 

To the same effect that the action of the trial 
court on a motion to quash an indictment is 
discretionary and cannot be reviewed, see also 
Clark v. State, 14 Ala.App. 633, 72 So. 291; Fealy 
v. City of Birmingham, 15 Ala.App. 367, 73 So. 
296; Smith v. State, 15 Ala.App. 478, 73 So. 824; 
Canto v. State, 15 Ala.App. 480, 73 So. 826. 

The transcript of the evidence being stricken, 
our review is limited to the record proper. The 
record proper is in all things regular. This judg- 
ment is therefore due to be affirmed and it is so 
ordered. 


Transcript of evidence stricken; affirmed. 


Alabama Supreme Court Opinion 


GOODWYN, Justice. 


Petition of Arthur Lee White for certiorari to 
the Court of Appeals to review and revise the 
judgment and decision of that court in White v. 
City of Birmingham, 130 So.2d 231. 


The only questions dealt with in the Court of 
Appeals’ opinion were the city’s motion to strike 
the transcript of the evidence, which was granted, 
and the action of the trial court in overruling 
petitioner’s motion to quash the complaint, which 
was held to be without error. The petition does 
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not charge error in either of those respects. In- 
stead, it states the following as a basis for award 
of the writ: 


“7. The Proposition of Law involved 
which petitioner claims should be reviewed 
and revised by this Court is as follows: 

“A. That the Ordinance and complaint, 
the basis of the prosecution, as applied to 
petitioner, is unconstitutional on its face, in 
that it is so vague as to constitute a depriva- 
tion of liberty, without due process of law, 
in violation of the Fourteenth Amendment 
to the United States Constitution. 


“B. That the Ordinance, as applied to 
petitioner, constitutes an abridgement of the 
privileges and immunities, and a denial of 
the equal protection of the laws, in viola- 
tion of the equal protection of the laws, 
all in violation of the Fourteenth Amend- 
ment to the United States Constitution. 
The Court of Appeals erred in failing to 
rule that the arrest and conviction of pe- 
titioner was a violation of due process 
of law, an abridgement of privileges and 
immunities; equal protection of the law, and 
a violation of the Fourteenth Amendment to 
the Constitution of the United States.” 


It is to be noted that the grounds of the demur- 
rer, like the grounds of the petition for certiorari, 
assert that the ordinance is unconstitutional “as 
applied” to petitioner. It is not charged that the 
ordinance is unconstitutional on its face. Accord- 
ingly, there could be no basis for determining 
the constitutionality of the ordinance when ap- 
plied to petitioner in the absence of facts show- 
ing such unconstitutional application. Since there 
was no pleading showing such facts, and the 
transcript of the evidence being stricken, there 
was no basis for the Court of Appeals to deter- 
mine such constitutional question. Undoubtedly, 
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that is the reason the Court of Appeals made no 
mention in its opinion of the trial court’s ruling 
on the demurrer. 

The Court of Appeals held, and we think 
without error, that “the record proper is in all 
things regular.” Therefore, unless the transcript 
of the evidence, even though stricken, should 
have been examined by the Court of Appeals, 
and the constitutionality of the ordinance “as 
applied” to petitioner determined from such ex- 
amination, the Court of Appeals did not err in 
pretermitting determination of the constitutional 
question. In Pate v. State, 244 Ala. 396, 14 So.2d 
251, 255, it was held that the examination of a 
bill of exceptions which had been stricken, in 
order to determine whether there had been com- 
pliance with the Fourteenth Amendment to the 
United States Constitution, would be limited to 
capital cases. As there said: 


“# ® ® Tn order to clarify the utterances 
referred to, we now state that when on ap- 
peal from a judgment of conviction in a 
capital case it appears from the record as 
presented, that the judgment of conviction 
has been entered without due process of 
law, as secured by the Fourteenth Amend- 
ment to the Constitution of the United 
States, the record, with the bill of excep- 
tions though not timely presented, will be 
examined in determining that question.” 
[Emphasis supplied. ] 


See Michel v. State of Louisiana, 350 U.S. 91, 
76 S.Ct. 158, 100 L.Ed. 83. 

We think the Pate case is of controlling in- 
fluence here and that the Court of Appeals acted 
properly in not examining the transcript of the 
evidence. 

Writ denied. 


LIVINGSTON, C. J., and SIMPSON and 
COLEMAN, J]J., concur. 





CRIMINAL LAW 


Trespass—Alabama 





James GOBER v. CITY OF BIRMINGHAM. 
Court of Appeals of Alabama, May 30, 1961, 133 So. 2d 697. 


SUMMARY: A Negro sit-in demonstrator, who had remained in a department store cafeteria 
“after being warned not to do so,” was convicted in a municipal recorder’s court of violating 
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a city ordinance prohibiting such conduct. On appeal, defendant argued that the due process 
and equal protection clauses demand that a Negro be allowed to sit at the restaurant facilities 
of a privately-owned business if he has been a customer in other parts of the store. The 
court of appeals affirmed the conviction, holding that the store could constitutionally limit 
the use of all or of only a part of its premises; that defendant’s status as a licensee under 
an implied invitation to shop in the store was destroyed when defendant refused to leave 
after being requested to do so, making him a trespasser thereafter; and that he could be pun- 
ished for such conduct. The Alabama Supreme Court denied certiorari. 133 So.2d 702 





(1961). 


HARWOOD, Presiding Judge. 


This appellant was first convicted in the Re- 
corder’s Court of the City of Birmingham for 
violating Section 1436 of the City Code of Bir- 
mingham, Alabama, 1944. 


Section 1436, supra, is as follows: 


“Sec. 1436. After Warning. Any person 
who enters into the- dwelling house, or goes 
or remains on the premises of another, after 
being warned not to do so, shall, on convic- 
tion, be punished as provided in Section 4, 
provided, that this Section shall not apply to 
police officers in the discharge of official du- 
ties.” 

On his conviction in the Recorder’s Court, the 
appellant perfected an appeal to the Circuit 
Court of Jefferson County, where he was again 
adjudged guilty, and punishment was imposed. 

The complaint filed in the Circuit Court reads: 


“Comes the City of Birmingham, Alabama, 
a municipal corporation, and complains that 
James Gober, within twelve months before 
the beginning of this prosecution and within 
the City of Birmingham or the police juris- 
diction thereof, did go or remain on the 
premises of another, said premises being the 
area used for eating, drinking, and dining 
purposes and located within the building 
commonly and customarily known as Pizitz 
Department Store, located at 1821 2nd Ave- 
nue, North, Birmingham, Alabama, after be- 
ing warned not to do so, contrary to and in 
violation of Section 1436 of the General City 
Code of Birmingham of 1944.” 


The evidence presented by the city in the trial 
below tends to show that this appellant, together 
with one James Davis, went to the cafeteria or 
lunch room in the Pizitz store and seated them- 
selves at a table. According to the appellant, 
they could not obtain service from the waitresses. 

Shortly, Dick Pizitz, assistant to the President 


of Pizitz, arrived and asked the appellant and 
Davis to leave, and told them they could be 
served downstairs. The appellant and Davis 
refused to leave. Either the appellent or Davis, 
upon refusing to leave, suggested that the police 
be called. 

In response to instructions from a superior 
officer, a police officer of the City of Birming- 
ham went to the restaurant. He found the appel- 
lant and Davis still seated at a table, and placed 
both under arrest. 

This being an appeal from a conviction for 
violating a city ordinance, it is quasi criminal in 
nature, and subject to rules governing civil ap- 
peals. Accordingly we will limit our review to 
errors assigned and argued in appellant’s brief. 
Fiorella v. City of Birmingham, 35 Ala.App. 384, 
48 So.2d 761; certiorari denied 254 Ala. 515, 48 
So.2d 768; certiorari denied 340 U.S. 942, 71 S.Ct. 
506, 95 L.Ed. 680; Ellis v. City of Sylacauga, 36 
Ala.App. 687, 63 So.2d 33; Parks v. City of Mont- 
gomery, 38 Ala.App. 681, 92 So.2d 683. 

In the proceedings below the appellant filed 
a motion to strike the complaint, which motion 
was overruled. This ruling is asserted as error 
in Assignment of Error No. 1. 

A motion to strike is not the proper method 
of testing the sufficiency of a complaint. Taylor 
v. City of Birmingham, 35 Ala.App. 133, 45 So.2d. 
53; Byrum v. Pharo, 240 Ala. 564, 200 So. 622. 
Assignment of Error No. 1 is therefore without 
merit. 

Appellant’s Assignment of Error No. 2 avers 
that the court erred in overruling his demurrer 
to the complaint. 

Ground 1 of the demurrer asserts that the 
complaint does not charge the defendant with 
any offense under the laws or Constitution of 
the State of Alabama; Ground 2, that the com- 
plaint is insufficient to support a prosecution in 
that no offense is charged cognizable by the 
court; Ground 3, that the complaint is so vague 
and uncertain as to not apprise the defendant 
of what he is called upon to defend. 
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Pretermitting other possible defects, it is clear 
that all of the grounds are general in nature, 
and in no wise point out any specific defect in 
the complaint. 

For this reason alone the lower court was justi- 
fied in refusing to examine the complaint for 
defects therein, and could properly overrule the 
demurrer, Oliveri v. State, 13 Ala.App. 348, 69 
So. 359, and a trial court will not be put in error 
for overruling a demurrer based on general 
grounds which are not sufficiently specific to 
point out an alleged defect in the pleading. Cabi- 
ness v. City of Tuscaloosa, 39 Ala.App. 538, 104 
S0.2d 778; Sarber v. Hollon, 265 Ala. 323, 91 
So.2d 229. 

In brief counsel for appellant argues that the 
complaint is insufficient in not setting forth by 
whom the appellant was warned to leave the 
premises. 

No ground of the demurrer raised this point 
in the court below. Even if the complaint be 
defective in this regard, a prernise we do not 
accept, the defect was amendable. Sec. 238, Tit. 
7, Code of Alabama 1940, provises: 


“Either before or after judgment on de- 
murrer, the court must permit an amend- 
ment of the pleadings; * * *” 


This section is broad and comprehends all 
pleadings except indictments, and authorizes 
amendment of complaints in prosecutions for 
violation of city ordinances, as though it were a 
complaint in a civil action. Thomas v. State, 58 
Ala. 365. 

The alleged defect not having been in any 
wise raised in the court below, and not pointed 
out by demurrer, is not available on appeal, and 
will not be considered. McElhaney v. Singleton, 
270 Ala. 162, 117 So.2d 375; Campbell v. Jack- 
son, 257 Ala. 618, 60 So.2d 252. 

Grounds 4, 5, 6, 7 and 8 assert the invalidity of 
the ordinance (Sec. 1436, supra) on various 
constitutional grounds, as applied to this defend- 
ant. (Italics ours.) No unconstitutional applica- 
tion of the ordinance to this defendant appears 
from any of the pleadings. Such unconstitutional 
application would be a matter of evidence. These 
grounds, setting up a speaking demurrer, neces- 
sitated an overruling of the demurrer in this 
aspect. Brown v. City of Fairhope, 265 Ala. 596, 
93 So.2d 419; Kalas v. McMahon, 36 Ala.App. 
238, 54 So.2d 322; United States Fidelity & Guar- 
“od Co. v. Town of Dothan, 174 Ala. 480, 56 So. 


Appellant’s Assignments of Error numbers 3 
and 4, respectively, are to the effect that the 
lower court erred in overruling appellant’s mo- 
tion to exclude the evidence, and in overruling 
appellant’s motion for a new trial. Counsel has 
made no attempt to separate these assignments 
for argument in brief and we will treat them 
jointly, though we wish to observe that the 
grounds supporting the motion to exclude the 
evidence are faulty in several aspects, partic- 
ularly in setting forth erroneous legal principles 
as their bases. All grounds specified in support 
of the motion were defective, and the court 
properly overruled the motion. 


Counsel has argued among other matters, va- 
rious phases of constitutional law, particularly as 
affected by the Fourteenth Amendment of the 
Federal Constitution, such as freedom of speech, 
in regard to which counsel state: “What has be- 
come known as a ‘sit-in’ is a different, but well 
understood symbol, meaningful method of com- 
munication.” Counsel has also referred to cases 
pertaining to restrictive covenants. We consider 
such principles entirely inapplicable to the pres- 
ent case. 

Counsel also state in brief that “* * * The 
prosecution adduced no evidence to prove that 
they had no such constitutional right * * *” 
that is, to remain in the restaurant after having 
been requested to leave. In this, counsel are 
under a misapprehension as to the burden to be 
carried by the defense. The city having presented 
evidence tending to show that the appellant 
remained upon private premises after having 
been warned by an officer of the company 
owner to leave, it was under no burden to go 
further and offer evidence that the appellant’s 
act was done without lawful excuse. This was 
defensive matter, the proof of which rested upon 
the appellant unless the evidence which proved 
the act also proved the excuse. Owens v. State, 
74 Ala. 401. 


As we interpret the argument of counsel for 
appellant, its tenor may well be illustrated by 
the following quotations from the brief: 


“Due process and equal protection de- 
mand that a Negro be accorded the right to 
sit at eating counters of privately owned 

- businesses, if he has been a customer in 
other departments of the store. 


* c * * o co 


“That the premises were privately owned 
should not detract from the high constitu- 
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tional position which such free expression 
deserves.” 


We know of no warrant in law validating the 
principles asserted by counsel. 

As aptly stated in Browder v. Gayle, D.C., 142 
F.Supp. 707, 714: 


“In their private affairs, in the conduct of 
their private businesses, it is clear that the 
people themselves have the liberty to select 
their own associates and the persons with 
whom they will do business, unimpaired by 
the Fourteenth Amendment. The Civil 
Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 
835. Indeed we think that such liberty is 
guaranteed by the due process of that 
Amendment.” 


Even so, there is no question presented in the 
record before us, by the pleading, of any statute 
or ordinance requiring the separation of the 
races in restaurants. The prosecution was for a 
criminal trespass on private property. 


The Pizitz Department Store is a private © 


business—a private enterprise. It has no connec- 
tion with any governmental agency, federal, 
State, County, or city. 

The appellant entered upon the privately 
owned and operated premises of the store as a 
licensee by implied invitation. He had no interest 
in the premises. While a distinction exists be- 
tween a licensee and an invitee in so far as lia- 
bility for negligence on the part of the owner 
of the premises is concerned, the principle gov- 
erning appellant’s conduct in the present 
consideration must be governed by the rules per- 
taining to licensees, for in general, that is the 
position he occupied even though on the prem- 
ises by an implied invitation. 

The Pizitz store, being the owner of its 
premises, had a full right to limit the use of its 
own premises as it saw fit. 

By its own choice it could limit the use of any 
part of its premises. It exercised this right to limit 
the use of its restaurant. 

In the absence of statute, a restaurant owner 
may accept or reject customers on purely per- 
sonal choice. Nance v. Mayflower Tavern, 106 
Utah 517, 150 P.2d 773; Noble v. Higgins, 95 
Misc. 328, 158 N.Y.S. 867. 

The right to operate a restaurant on its own 
premises under such conditions as it saw fit to 
impose was an inalienable property right pos- 
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sessed by the Pizitz store. The appellant would 
destroy this property right by attempting to mis- 
apply the Fourteenth Amendment, ignoring the 
provision in that Amendment that grants the 
right to a private property owner to the full use 
of his property, that is: “Nor shall any State 
deprive any person of life, liberty, or property, 
without due process of law.” (Italics ours.) 

As stated in Williams v. Howard Johnson Res- 
taurant, 4 Cir., 268 F.2d 845, 847, there is an 
“important distinction between activities that 
are required by the state and those which are 
carried out by voluntary choice and without 
compulsion by the people of the state in accord- 
ance with their own desires and social practices.” 

It is fundamental, and requires no citation of 
authority, that the grantor of a license, which 
has not become coupled with an interest, may 
revoke the license at will. 

When the appellant was requested to leave 
the restaurant by an official of the Pizitz store, 
and refused to leave, his status as an invited 
licensee was destroyed, and he was thereafter 
on the premises as a trespasser. As stated in 
Martin v. City of Struthers, 319 U.S. 141, 147, 
63 S.Ct. 862, 865, 87 L.Ed. 1313: 


“Traditionally the American law punishes 
persons who enter onto the property of an- 
other after having been warned by the 
owner to keep off.” 


Boynton v. Com. of Virginia, 364 U.S. 454, 81 
S.Ct. 182, 5 L.Ed.2d 206, relied on by the appel- 
lant, was decided on the basis of the Federal 
Interstate Commerce Act, and is to the effect that 
said act prohibits the exclusion of Negroes from 
restaurants operated or controlled by an inter- 
state carrier as a part of its business. This doc- 
trine cannot be said to create a constitutional 
right to trespass on private property, regardless 
of race. 

Likewise, we find the doctrine of Marsh v. 
State of Alabama, 326 U.S. 501, 66 S.Ct. 276, 90 
L.Ed. 265, inapplicable to the present case. The 
Marsh case, supra, concerned the right to distri- 
bute religious pamphlets on the sidewalk of a 
company owned town. As stated by the court, 
this town though owned by a company, had “all 
the characteristics of any other American town” 
in so far as municipal functions were concerned, 
and therefore should be subjected to constitu- 
tional limitations imposed on regular public 
municipalities. Here we are concerned with a 
private owner in the use of his private property. 
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We find no merit in appellant’s Assignments 
numbers 3 and 4. 

Assignment of Error number 5 relates to a rul- 
ing concerning the admission of certain evidence. 
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Counsel has not argued this assignment in brief, 
and pretermit consideration thereof. 
Affirmed. 





CRIMINAL LAW 


Trespass—Alabama 


F, L. SHUTTLESWORTH v. CITY OF BIRMINGHAM. 


Charles BILLUPS v. CITY OF BIRMINGHAM. 


Court of Appeals of Alabama, May 30, 1961, 134 So.2d 213, 215. 


SUMMARY: Two men who had been charged with asking others to participate in sit-in dem- 
onstrations were convicted in an Alabama circuit court of inciting a misdemeanor by incit- 
ing others to commit trespass after warning. On appeal, the court of appeals affirmed on the 
grounds that an inciter was liable even though the crime was never committed, and that de- 
fendants’ conduct was not protected as free speech, since they urged others to remain on 
restaurant premises for an indefinite time. The Supreme Court of Alabama denied certiorari, 


134 So.2d 213, 215. 


CATES, Judge. 


Appellant was convicted in the Circuit Court 
of Jefferson County of violating § 824 of the 
General City Code of Birmingham of 1944, which 
reads as follows: 


“It shall be unlawful for any person to 
incite, or aid or abet in, the violation of any 
law or ordinance of the city, or any provision 
of state law, the violation of which is a mis- 
demeanor.” 


The particular corollary crime of which he was 
accused of inciting others to commit is found 
in § 1436 of the City Code. This section makes it 
an offense to remain on the premises of another 
after a warning. See Gober v. City of Birming- 
ham, Ala.App., 133 So.2d 697. 

We can only consider one point raised by the 
assignments of error and the propositions of law 
and argument, i. e., the sufficiency of the evi- 
dence to show a violation of § 824, supra. 

The statement of the case set forth in appel- 
lant’s brief (which we are entitled to rely upon 
without regard to the record itself in civil cases) 
is that “Shuttlesworth asked for volunteers, and 
that there were some volunteers to take part in, 
‘sit-down’ demonstrations”; Shuttlesworth prom- 
ised to get them out of jail. 





The appellant’s argument on this point deliber- 
ately evades the effect of the word “incite” in 
the city ordinance, and deals solely with the 
joint responsibility of an aider and abetter. It 
is sufficient to answer this argument by a quota- 
tion from Jowitt’s Dictionary of English Law, 
p. 953: 


“Everyone who incites any person to com- 
mit a crime is guilty of a common law misde- 
meanor, even though the crime is not 
committed. If the crime is actually com- 
mitted, he is an accessory before the fact in 
the case of felony, and equally guilty, in the 
case of treason or misdemeanor, with the 
person who commits the crime.” 


A sit-down demonstration being a form of 
trespass after warning, denotes a violation of 
both State law and especially of § 1436 of the 
City Code, supra. 

There is no question of the restriction of any 
right of free speech or other assimilated right 
derived from the Fourteenth Amendment, since 
the appellant counseled the college students not 
merely to ask service in a restaurant, but urged, 
convinced and arranged for them to remain on 
the premises presumably for an indefinite period 
of time. There is a great deal of analogy to the 
sit-down strikes in the automobile industry re- 
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ferred to in National Labor Relations Board v. 
Fansteel Metallurgical Corp., 306 U.S. 240, 59 
S.Ct. 490, 83 L.Ed. 627. 


As presented by the appellant’s assignments 
of error and brief, the judgment below is due 
to be 
Affirmed. 


On Rehearing 
CATES, Judge. 


The application for rehearing in this case is 
supported by a brief which contains two propo- 
sitions of law, both of which are predicated on 
the appellant’s having been convicted under § 
1436 of the General City Code of Birmingham. 
This appellant was convicted of inciting others 
to violate § 1436. The propositions accordingly 
have no bearing on the facts. 


Application overruled. 
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PRICE, Judge. 


This is a companion case to that of Shuttles- 
worth v. City of Birmingham, 134 So.2d 213. 

The facts set out in the Shuttlesworth case are 
adopted as the facts of this case, with this addi- 
tional statement: “On March 30, 1960, Rev. Bill- 
ups went to Daniel Payne College, in a car, 
where he picked up one James Albert Davis, a 
student, and carried him to the home of Rev. 
F. L. Shuttlesworth, where several people had 
gathered, among them Rev. Shuttlesworth, his 
wife, and several other students from Daniel 
Payne College. Rev. Billups was also at said 
meeting.” Under this testimony the jury was fully 
justified in finding that this defendant was part 
and parcel of the entire scheme. 

On the authority of Shuttlesworth v. City of 
Birmingham, supra, the judgment is due to be, 
and hereby is, affirmed. 

Affirmed. 





CRIMINAL LAW 


Trespass—South Carolina 


CITY OF GREENVILLE v. James Richard PETERSON, et al. 


Supreme Court of South Carolina, November 10, 1961, 122 S.E.2d 826. 


SUMMARY: Ten Negro sit-in demonstrators, who had refused to leave a lunch counter after 
it had been closed and after the store manager had requested them to leave, were convicted 
in a South Carolina county court of violating the state trespass statutes. On appeal, defend- 
ants contended that the charge was too vague and that their arrest was in furtherance of a 
custom of racial segregation in violation of the Fourteenth Amendment, because a city ordi- 
nance required segregated eating facilities. The South Carolina Supreme Court affirmed the 
convictions, holding that the charge was definite; that, since the statutes under which de- 
fendants were convicted made no reference to race, and the Fourteenth Amendment does not 
apply to private discrimination, defendants’ constitutional rights had not been violated; and 
that questions of the constitutionality of the city ordinance were not raised because defend- 
ants had not been charged with violating it. 















TAYLOR, C. J. On August 9, 1960, in response to a call, law 


enforcement officers were dispatched to the S. 





Defendants were convicted of the charge of 
trespass after notice in violation of Section 16- 
388, Code of Laws of South Carolina, 1952, as 
amended, and appeal. By agreement of counsel, 
all bail bonds were continued in effect pending 
disposition of this appeal. 





H. Kress Store in Greenville, South Carolina, a 
member of a large chain of stores operated 
throughout the United States and described as a 
junior department store. Upon arrival they found 
the ten defendants and four others who were 
under sixteen years of age, all Negroes, seated 
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at the lunch counter. There is testimony to the 
effect that because of the local custom to serve 
white persons only at the lunch counter the 
manager of the store announced that the lunch 
counter was closed, the lights were extinguished, 
and all persons were requested to leave. The 
white persons present left, but all Negroes re- 
fused to leave; and those above the age of six- 
teen were thereupon charged with trespass after 
notice as provided in the aforementioned section 
of the Code, which provides: 


“Any person: 

“(1) Who without legal cause or good 
excuse enters into the dwelling house, place 
of business or on the premises of another 
person, after having been warned within 
six months preceding, not to do so or 

“(2) Who, having entered into the dwell- 
ing house, place of business ox :.n the prem- 
ises of another person without having been 
warned within six months not to do so, and 
fails and refuses, without good cause or 
excuse, to leave immediately upon being 
ordered or requested to do so by the person 
in possession, or his agent or representative, 

“Shall, on conviction, be fined not more 
than one hundred dollars, or be imprisoned 
for not more than thirty days.” 


Defendants contend, first, error in refusing 
to dismiss the warrant upon the ground that the 
charge contained therein was too indefinite and 
uncertain as to apprise the defendants as to 
what they were actually being charged with. 


Defendants were arrested in the act of com- 
mitting the offense charged, they refused the 
manager's request to leave after the lunch coun- 
ter had been closed and the lights extinguished, 
and there could have been no question in de- 
fendants’ minds as to what they were charged 
with. Further, there was at that time no claim 
of lack of sufficient information, and upon trial 
there was no motion to require the prosecution 
to make the charge more definite and certain. 
Defendants rely upon State v. Randolph, et al., 
“es , 121 S. E. (2d) 349, 
where this Court held that it was error to re- 
fuse defendants’ motion to make the charge more 
definite and certain in a warrant charging breach 
of the peace. It was pointed out in that case that 
breach of the peace embraces a variety of con- 
duct and defendants were entitled to be given 
such information as would enable them to un- 
derstand the nature of the offense. This is not 
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true in instant case where the charges were defi- 
nite, clear and unambiguous; further, no motion 
was made to require the prosecution to make 
the charge more definite and certain. There is no 
merit in this contention. 

Defendants next contend that their arrest and 
conviction was in furtherance of a custom of 
racial segregation in violation of the Fourteenth 
Amendment to the Constitution of the United 
States. 

Defendants entered the place of business of 
the S. H. Kress Store and seated themselves at 
the lunch counter, they contend, for the purpose 
of being served, although four of them had no 
money and there is no testimony that such serv- 
ice was to be paid for by others. 

The testimony reveals that the lunch counter 
was closed because it was the custom of the 
S. H. Kress Store in Greenville, South Carolina, to 
serve whites only and after all persons had left or 
been removed the lunch counter was reopened 
for business. The statute with no reference to 
segregation of the races applies to “Any person: 
* * * Who fails and refuses without cause or 
good excuse * * * to leave immediately upon 
being ordered or requested to do so by the 
person in possession or his agent or representa- 
tive, * * * *” The act makes no reference to 
race or color and is clearly for the purpose of 
protecting the rights of the owners or those 
in control of private property. Irrespective of the 
reason for closing the counter, the evidence is 
conclusive that defendants were arrested because 
they chose to remain upon the premises after 
being requested to leave by the manager. 

Defendants do not attack the statute as being 
unconstitutional but contend that their consti- 
tutional rights were abridged in its application 
in that they were invitees and had been refused 
service because of their race. The cases cited 
do not support this contention while there are 
a number of cases holding to the contrary. See 
Hall v. Commonwealth, 188 Va. 72, 49 S. E. (2d) 
369, 335 U. S. 875, 69 S. Ct. 240, 93 L. Ed. 418; 
Henderson v. Trailway Bus Company, D. C. Va., 
194 F. Supp. 423; State v. Clyburn, 247 N. C. 
455, 101 S. E. (2d) 295; State v. Avent, 253 N. C. 
580, 118 S. E. (2d) 47; Williams v. Howard 
Johnson Restaurant, 4 Cir., 268 F. (2d) 845; 
Slack v. Atlantic White Tower System, Inc., D. 
C. Md., 181 F. Supp. 124, 4 Cir., 284 F. (2d) 
746; Griffin v. Collins, D. C. Md., 187 F. Supp. 
149; Wilmington Parking Authority v. Burton, 
Del., 157 A. (2d) 894; Randolph v. Common- 
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wealth, Ve! ee sae) 
817. The Fourteenth Amendment erects no 
shield against merely private conduct, however 
discriminatory or wrongful, Shelley v. Kraemer, 
334 U. S. 1, 68 S. Ct. 836, 92 L. Ed. 1161, 3 A.L.R. 
(2d) 441; and the operator of a privately 
owned business may accept some customers and 
reject others on purely personal grounds in the 
absence of a statute to the contrary, Alpaugh v. 
Wolverton, 184 Va. 943, 136 S. E. (2d) 906. In 
the absence of a statute forbidding discrimina- 
tion based on race or color, the operator of a 
privately owned place of business has the right 
to select the clientele he will serve irrespective 
of color, State v. Avent, 253 N. C. 580, 118 S. E. 
(2d) 47. Although the general public has an 
implied license to enter any retail store the 
proprietor or his agent is at liberty to revoke 
this license at any time and to eject such individ- 
ual if he refuses to leave when requested to do 
so, Annotation 9 A. L. R. 379; Annotation 33 A. 
L. R. 421; Brookside-Pratt Mining Co. v. Booth, 
211 Ala. 268, 100 So. 240, 33 A. L. R. 417; and 
may lawfully forbid any and all persons, regard- 
less of reason, race or religion, to enter or remain 
upon any part of his premises which are not 
devoted to public use, Henderson v. Trailway 
Bus Company, 194 F. Supp. 426. 

The lunch counter was closed, the lights ex- 
tinguished, and all persons requested to quit 
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the permises. Defendants refused and their con- 
stitutional rights were not violated when they 
were arrested for trespass. 

Upon cross-examination of Capt. G. O. Bram- 
lette of the Greenville City Police Department, 
it was brought out that the City of Greenville 
has an ordinance making it unlawful for any 
person owning, managing, or controlling any ho- 
tel, restaurant, cafe, etc., to furnish meals to 
white persons and colored persons except under 
certain conditions; and Defendants contend that 
they were prosecuted under this ordinance; how- 
ever, the warrant does not so charge and there 
is nothing in the record to substantiate this con- 
tention. The ordinance was made a part of the 
record upon request of defendants’ counsel but 
defendants were not charged with having vio- 
lated any of its provisions. The question of the 
validity of this ordinance was not before the 
trial Court and therefore not before this Court 
on appeal. 

Defendants further contention that the prose- 
cution failed to establish the corpus delicti is 
disposed of by what has already been said. 

We are of opinion that the judgment and _ sen- 
tences appealed from should be affirmed; and 
IT IS SO ORDERED. AFFIRMED. 


ONXER, LEGGE, MOSS and LEWIS, JJ., 
concur. 





CRIMINAL LAW 
Unlawful Assembly —Georgia 


Nathaniel WRIGHT, et al. v. STATE of Georgia. 
Supreme Court of Georgia, November 9, 1961, 122 S.E.2d 737. 





SUMMARY: Negroes who, according to newspaper reports, had played basketball in a white 
park in Savannah were convicted in a city court of violating a state unlawful assembly law 
because they refused to disperse when policemen ordered them to do so. On appeal, de- 
fendants argued that the statute violated was unconstitutional, both as applied to them and 
on its face. The Georgia Supreme Court affirmed the convictions, holding that no use of 
the statute to enforce racial discrimination could be ascertained from the accusation; that the 
statute was not unconstitutionally vague, because an assembly to disturb the public peace had 
been charged and “disturbing the public peace” has a settled common-law meaning; and that 
the statute set up a clear-cut standard to guide the conduct of arresting officers. 
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QUILLIAN, Justice. 


The defendants, Nathaniel Wright, Charles L. 
Smart, Rosco (e?) White, James W. Thomas, 
Benjamin Carter, and Judson Ford, were brought 
to trial in the City Court of Savannah for viola- 
tion of Code § 26-5301 which reads: “Unlawful 
assemblies.—Any two or more persons who shall 
assemble for the purpose of disturbing the pub- 
lic peace or committing any unlawful act, and 
shall not disperse on being commanded to do so 
by a judge, justice, sheriff, constable, coroner, or 
other peace officer, shall be E aay! of a misde- 
meanor.” The gravamen of the offense, as de- 
tailed in the accusation, was: “In that the said 
Defendants did assemble at Daffin Park for the 
purpose of disturbing the public peace and re- 
fused to disburse (sic) on being commanded to 
do so by Sheriff, Constable, and Peace Officer, 
to wit: W. H. Thompson and G. W. Hillis.” 


Before their arraignment and before pleading 
to the accusation, the defendants filed a general 
demurrer to the accusation, contending that for 
five enumerated reasons the Code section above 
cited was unconstitutional. The trial judge over- 
ruled the general demurrer, and evidence was 
then introduced by the State at the conclusion 
of which counsel for the defendants made a 
motion to acquit. After the argument of counsel, 
in the absence of the jury, the trial judge denied 
the motion to acquit. The jury was recalled and, 
after argument of counsel and the charge of the 
court, returned a verdict of guilty. Whereupon 
the trial judge sentenced each defendant to pay 
a fine of $100 or to serve five months imprison- 
ment, with the exception of the defendant 
Wright, who was sentenced to pay a fine of $125 
or to serve six months imprisonment. 

The defendants filed a motion for new trial 
which was subsequently overruled on each and 
every ground. The trial judge then issued an 
order permitting the defendants’ cases to be 
consolidated since all the cases were predicated 
upon identical circumstances and facts, and in- 
volved the same defensive pleas and the same 
questions of law. 


The defendants excepted and assign error on 
the overruling of their general demurrer, the 
refusal by the trial judge to direct a verdict of 
acquittal, the denial of their motion for a new 
trial, and on the judgment sentencing the defend- 
ants. Each of these assignments of error will be 
considered in order inverse from that in which 
it is above presented. 
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QUILLIAN, Justice. 1. In their bill of exceptions 
the defendants assign error on the judgment 
sentencing each defendant (fourth ground) and 
on the denial their motion for a new trial (third 
ground). However, in their brief to this court 
they completely omitted the fourth ground and 
merely referred to the third ground by asking: 
“Did the court commit error in overruling plain- 
tiffs-in-error motion for new trial?” There was 
no argument, citation of authority, or statement 
that such grounds were still relied upon. There- 
fore, the applicable rule, as laid down in Hen- 
derson v. Lott, 163 Ga. 326 (2) ..., is: “Assign- 
ments of error not insisted upon by counsel in 
their briefs or otherwise will be treated by this 
court as abandoned. A mere recital in briefs of 
the existence of an assignment of error, without 
argument or citation of authorities in its support, 
and without a statement that it is insisted upon 
by counsel, is insufficient to save it from being 
treated as abandoned.” Almand v. Pate, 143 Ga. 
711 (1) ...; Head v. Lee, 203 Ga. 191, 202...; 
The B-X Corp. v. Jeter, 210 Ga. 250 (4).... 


2. The second ground upon which the defend- 
ants rely is that the trial judge erred in failing 
to direct a verdict of acquittal for the defendants 
at the conclusion of the State’s evidence. It is not 
error in a criminal case to refuse to direct a ver- 
dict of not guilty. Winford v. State, 213 Ga. 396, 
397 ... ; Williams v. State, 206 Ga. 107... ; Cole- 
man v. State, 211 Ga. 704... ; Baugh v. State, 
211 Ga. 863.... 


3. The first ground in the bill of exceptions of 
the defendants is that the trial judge erred in 
overruling their general demurrers to the accusa- 
tion. The defendants urge five contentions as to 
why Code § 26-5301, per se and as applied, 
violates rights secured to them by the Constitu- 
tions of the United States and of Georgia. Con- 
tentions (3) and (4) attack the Code section 
in question as unconstitutional as applied, since 
it was used to enforce racial discrimination, and 
as unconstitutional in that the arrest was pur- 
suant to the policy, custom, and usage of the 
State of Georgia, which compels segregation of 
the races. 

Neither of these two contentions can be ascer- 
tained from an examination of the accusation. A 
demurrer may properly attack only those defects 
which appear on the face of the petition, indict- 
ment, or, in this case, accusation. A demurrer 
which seeks to add facts not so apparent or to 
supply extrinsic matters must fail as a speaking 
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demurrer. Jackson v. State, 64 Ga. 344; Arthur v. 
State, 146 Ga. 827 .. . . See also Walters v. 
State, 90 Ga. App. 360, 365.... 


4, Contentions (1) and (2) attack the Code 
section, on its face, as violative of due process 
of law guaranteed by the Fourteenth Amend- 
ment of the United States Constitution and the 
Georgia Constitution, arguing that said Code 
section is so vague that the defendants are not 
placed on notice as to what criminal act they 
have allegedly committed, rendering it impos- 
sible to answer the charge or to make legal de- 
fense, and unconscionably vague in that nowhere 
in the statute does there appear a definition of 
disturbing the public peace or committing any 
unlawful act. 

Since the defendants were charged only with 
“disturbing the public peace,” the alleged vague- 
ness of “committing any unlawful act” need not 
be considered. Chaplinsky v. New Hampshire, 
315 U.S. 568, 572... ; Whittle v. Jones, 198 Ga. 
538, 543... ; Kryder v. State, 212 Ga. 272, 274 
... + Neither does the defendants’ purported at- 
tack on the Code section under the Georgia 
Constitution raise any meritorious issue. In order 
to raise a question as to the constitutionality of a 
statute, the provision of the Constitution alleged 
to have been violated must be clearly specified 
and designated, reference being made to the 
part, paragraph, or section. Clements v. Powell, 
155 Ga. 278, 280... ; Inlow v. State, 168 Ga. 
377 .. . ; Johns v. State, 180 Ga. 187, 188; Manu- 
facturers Trust Co. yv. Wilby-Kincey Service 
Corp., 204 Ga. 273, 274... ; Krasner v. Rutledge, 
204 Ga. 380, 382.... 

The United States Supreme Court has held 
that a statute is not unconscionably vague where 
its provisions employ words with a well settled 
common-law meaning, Waters-Pierce Oil Co. v. 
Texas, 212 U.S. 86, 108-111 . . . , Nash v. United 
States, 229 U.S. 373, 376-378 . . . , Hygrade Pro- 
vision Co. v. Sherman, 266 U.S. 497, 502..., 
approved in Connally v. General Const. Co., 269 
U.S. 385, 391 . . . , or is not couched in terms so 
vague that men of common intelligence must 
necessarily guess at its meaning and differ as to 
its application. Whitney v. California, 274 U.S. 
357, 368 . . . ; Fox v. Washington, 236 U.S. 273, 
276-278 .. . ; Miller v. Strahl, 239 U.S. 426, 434 
... 3; Omaechevarria v. Idaho, 246 U.S. 343, 348 
...3 United States v. Alford, 274 U.S. 264, 267... 

Here the term “disturbing the public peace” 
is of generic common-law origin. Faulkner v. 


State, 166 Ga. 645, 665... ; 11 CJS. 817, § 1. 
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“Disturbing the peace” or its synonym, “breach 
of peace,” has long been inherently encompassed 
in our law and is prevalent in the various jurisdic- 
tions. 11 C.J.S. 817 et seq., § 2 et seq.; 8 Am. Jur. 
834 et seq., § 3 et seq. 

Further, the crime of unlawful assembly is it- 
self of common-law origin, Reg. v. Pugh (1704), 
87 Eng. Reprint 900, Rex v. Birt (1831), 172 
Eng. Reprint 919, 91 C.J.S. 495, § 1, 46 Am. 
Jur. 126, § 2; is described in slightly varying 
forms in the vast majority of jurisdictions, Annot., 
71 ALR2d 875; and in our own State was codified 
in the Penal Code of 1816 (Ga. L. 1816, p. 178; 
Lamar’s Comp. p. 592). 

“The uncertainty in a statute which will 
amount to a denial of due process of law is not 
the difficulty of ascertaining whether close cases 
fall within or without the prohibition of the 
statute, but whether the standard established 
by the statute is so uncertain that it cannot be 
determined with reasonable definiteness that any 
particular act is disapproved; and a criminal 
statute is sufficiently definite if its terms furnish 
a test based on knowable criteria which men of 
common intelligence who come in contact with 
the statute may use with reasonable safety in 
determining its command.” In 163 A.L.R. 1108- 
221 Minn. 246 (21 NW2d 792), citing Nash v. 
United States, supra, United States v. Wurz- 
bach, 280 U.S. 396 . . . , and Collins v. Com. of 
Kentucky, 234 U.S. 634... . The language of 
the Code section in question is pronounced in 
terms so lucid and unambiguous that a person of 
common intelligence would discern its meaning 
and apprehend with what violation he was 
charged. Farrar v. State, 187 Ga. 401... ; Fowler 
v. State, 189 Ga. 733 . . . ; Watson v. State, 192 


5. The last contention (5) assigned, that the 
Code section confers untramelled and arbitrary 
authority upon the arresting officer, has no merit 
since we have determined that the statute has a 
clear-cut standard to apprise one of what con- 
stitutes a criminal act and thus to guide the 
conduct of such officer. There is no usurpation 
of judicial authority, nor the improper delega- 
tion of judicial discretion, since the officer 
involved only makes the arrest when, in his dis- 
cretion, he believes a crime to have been per- 
petrated. The innocence or guilt, beyond a 
reasonable doubt, of the accused must still be 
determined by judicial process. 

This is a case of first impression in this State, 
and our research has failed to reveal any full- 
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bench decisions from other jurisdictions on the 
exact question of the constitutionality of a similar 
unlawful assembly statute. Nevertheless, see Cole 
v. Arkansas, 338 U.S. 345. ... However, by apply- 
ing the well-recognized principles and applic- 


able tests above stated, we find no deprivation 
of the defendants’ constitutional rights under 
the Fourteenth Amendment of the United States 
Constitution. 

Judgment affirmed. All the Justices concur. 


















EMPLOYMENT 
Picketing—Florida 


WEBB CITY, INC. v. NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED 
PEOPLE, et al. 


Circuit Court, Pinellas County, Florida, May 3, 1961, Chancery No. 57,341. 


SUMMERY: A Mercantile corporation brought an action in a Florida circuit court to enjoin 
the NAACP from picketing the corporation’s place of business to protest its lunch counter 
segregation and Negro employment policies. Defendants argued that an injunction prohibit- 
ing their peaceful picketing would be violative of their federal and state constitutional rights. 
The court, however, found that defendants’ picketing had resulted in one demonstration in- 
side plaintiff’s store and later in an arrest and conviction for trespass, and had “created an 
atmosphere of apprehension and potential violence.” The court held that the picketing in 
this case was “inflammatory and damaging in purpose and effect,” and granted an injunction 








prohibiting the picketing. 
WHITE, Circuit Judge 


This cause came on for hearing upon the appli- 
cation of the plaintiff for permanent injunction, 
the motions to strike pleadings and to dismiss 
complaint and dissolve temporary restraining 
order on behalf of the defendants Ralph M. 
Wimbish and Bette C. Wimbish, and upon the 
motion to dismiss on behalf of the defendant 
National Association for the Advancement of 
Colored People, a non-profit New York corpora- 
tion; whereupon the Court having considered 
the pictorial exhibits in evidence, the testimony 
of the witnesses ‘and the able arguments of 
counsel for the respective parties, and being fully 
advised in the premises, finds as follows: 


1. This Court has jurisdiction of the parties 
and of the subject matter of this cause. 


2. The plaintiff is a Florida corporation pri- 
vately owned and organized and doing a general 
mercantile business in the City of St. Petersburg, 
Pinellas County, Florida. 


3. The defendant National Association for the 
Advancement of Colored People, commonly 





known as the NAACP, is a non-profit New York 
corporation authorized to operate in the State of 
Florida and having a local chapter in St. Peters- 
burg, Florida, chartered by said corporation. 


4, The-defendant Ralph M. Wimbish is Presi- 
dent of the St. Petersburg Chapter of the defend- 
ant corporation, and the defendant Bette C. 
Wimbish is the wife of the defendant Ralph M. 
Wimbish. 


5. The plaintiff sought and this Court issued 
on December 6, 1960 a temporary restraining 
order restraining the defendants, all members 
of the St. Petersburg chapter of the NAACP, 
and all other persons acting in conjunction with 
the named defendants from committing any of 
the following acts: 


(a) Displaying signs, posters or handbills 
requesting that members of the public not 
trade with plaintiff, either on the premises 

- of the plaintiff or on the sidewalk immedi- 
ately adjacent thereto. 

(b) Picketing the premises of the plain- 
tiff located at 128 Ninth Street, South, St. 

Petersburg, Florida, or interfering in any 





1096 


manner whatsoever with the free ingress 
and egress of the customers of the plaintiff 
at said place of business. 

(c) Placing telephone calls to the place of 
business of the plaintiff, except for the pur- 
pose of transacting legitimate business with 
the plaintiff. 

(d) Threatening any employee of the 
plaintiff, or threatening any person provid- 
ing transportation to any such employee 


from his residence to the place of business 
of the plaintiff. 


6. The plaintiff alleges that the acts which 
have been enjoined were done with malicious 
intent to injure the business of the plaintiff and 
force the plaintiff to manage its business in a 
manner to suit the corporate defendant, and 
that said acts of the defendants were in fact in- 
jurious to the plaintiff's business. The plaintiff 
contends that such picketing is unlawful and 
subject to injunction in equity. 


7. The defendants challenge the temporary 
injunction previously issued herein on the ground 
inter alia that injunction is not a proper remedy 
and insist that any permanent injunction in this 
cause would be violative of the defendants’ rights 
as guaranteed by the 14th Amendment to the 
Constitution of the United States and by Sections 
13 and 14 of the Declaration of Rights of the 
Constitution of the State of Florida. The defend- 
ants contend in effect that the picketing in this 
case was peaceful, as planned, and that peace- 
ful picketing to impel compliance with the social 
and economic goals of the defendants is lawful 
and not subject to injunction. 


8. On December 2, 1960 a named group of ap- 
proximately thirty men and women identified 
with the defendants, other than Bette C. Wim- 
bish, began picketing the premises of the plain- 
tiff in St. Petersburg, Florida, carrying large 
placards reading as follows: 


“DON’T BUY WHERE YOU CANNOT 
WORK ON ANY JOB OR BE UPGRADED 
TO BETTER PAYING POSITIONS.” 


“BUY WITH FRIENDS: MERCHANTS 
WHO TREAT YOU WITH HUMAN DIG- 
NITY.” 


“DON’T PAY TO BE SEGREGATED. DON’T 
BUY FOR CHRISTMAS. JOIN THE 
NAACP’S SELECTIVE BUYING PRO- 
TEST.” 
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“DON’T BUY WHERE YOU AREN’T WEL- 
COME.” 


9. The defendants’ picketing demonstration 
was planned and organized by the corporate de- 
fendant, acting through the Youth Counsel and 
the Selective Buying Committee of the St. Peters- 
burg Chapter of the NAACP, with intent to dis- 
rupt and discourage trade with the plaintiff and 
in protest of the plaintiff's policies of lunch coun- 
ter segregation and not having Negro employees 
more in proportion to the percentage of plain- 
tiffs Negro trade and not employing Negroes in 
top administrative positions. 


10. On December 2, 1960 the march of the 
picketers included an inside demonstration with- 
in the trading area of plaintiff's premises. 


1l. The corporate defendant and its agents 
who organized the demonstration did not limit 
participation in the picketing to members of 
their organization, but on the contrary invited 
participation in the demonstration by any inter- 
ested citizens. 


12. On December 6, 1960 one Jack Morrison, 
Jr. was arrested by the City Police of the City of 
St. Petersburg on a charge of unlawfully tres- 
passing on the private property of the plaintiff, 
the evidence disclosing that said Jack Morrison, 
Jr., although not shown to be a member of the 
NAACP, was then and there an active partici- 
pant in the demonstration, was obstructing an 
entrance to the plaintiffs premises and in so 
doing had been standing upon the threshold of 
said entrance. Subsequently the said Jack Mor- 
rison, Jr. was convicted of offense against mu- 
nicipal law of the City of St. Petersburg. 


13. The picketing demonstration resulted in a 
tense and inflammatory situation in and about 
the plaintiff's premises which adversely affected 
the peace and tranquility of the community of 
St. Petersburg and created an atmosphere of ap- 
prehension and potential violence. 


14. During the period from December 2 
through December 6, 1960 the switchboard at 
the plaintiff's place of business was subjected to 
numerous telephone calls from undisclosed and 
unknown parties who used profane language 
directed toward the plaintiff and its employees. 


15. The aforesaid picketing continued for the 
period of December 2, 3, 5 and 6, 1960 and, as 
a direct consequence thereof, the plaintiff suf- 
ered loss of revenue of not less than $10,000.00 
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below the reasonably expected revenue for each 
of said days. These losses represented substan- 
tial damage to plaintiff's private business not 
adequately remediable by action or actions at 
law. 


16. The defendant, Bette C. Wimbish, took 
no active part in the organization of the demon- 
strations or in the demonstrations themselves 
and is therefore not a proper party in this cause. 

The court is mindful of the various rights and 
freedoms comprehended, expressly or impliedly, 
within the protective provisions of the State and 
Federal Constitutions. Among these are freedom 
of speech and opinion and the right to protest 
and to seek personal betterment. Such are the in- 
disputable rights of these defendants and of all 
other citizens; but personal rights of this char- 
acter are qualified rather than absolute because 
the law implicitly requires that individual rights 
be exercised with due regard for the rights of 
others who have the right to differ. 

Under the most liberal judicial concept of our 
constitutional system of government there re- 
main, and should remain, some areas in which 
private individuals and business establishments 
have the legal right to pursue distinctive policies 
not wholly acceptable to others, and to resort 
to the police power of the state for relief against 
noxious encroachments upon such right. 

The right to protest the policies of lawful pri- 
vate interests such as plaintiff's may be exercised 
within proper limits, for example, through con- 
ventional modes of communication or by with- 
holding patronage; but coercion and destructive 
picketing may be enjoined by a court of equity 
where, as in this case, there is no adequate rem- 
edy at law for continuing and recurring dam- 
ages. 

This points up a well recognized reason for the 
extraordinary writ of injunction in equity. Law 
and order would be greatly disserved if restraint 
through courts of equity were not available in 
circumstances as disclosed by the record in this 
case. The only alternatives of the aggrieved 
party, other than to surrender his legal rights, 
would be to retaliate in kind or resort to repeated 
institution of separate proceedings with respect 
to similar offenses after their commission. Such 
multiplicity of actions in police courts and law 
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tribunals would be unduly burdensome and rela- 
tively ineffectual in curbing the unlawful trans- 
gressions, See Miami Typographical Union +430 
v. Ormerod, Fla. 61 So. (2d) 758. 

As indicated in the above cited decision of the 
Supreme Court of Florida, as well as in decisions 
of the Supreme Court of the United States, even 
peaceful picketing is not necessarily equated 
with the constitutional guarantee of freedom of 
speech. It follows that where picketing is inflam- 
matory and damaging in purpose and effect, as in 
the instant case, the actions of the defendants are 
unlawful and are not clothed with constitutional 
protection. 

The defendants argue vindication of their 
picketing by pointing to the rectitude of their 
ultimate objectives, suggesting that the ends 
sought justify the means employed. This is a 
diversionary argument which begs the real ques- 
tion involved. 


IT IS THEREUPON ORDERED, AD- 
JUDGED AND DECREED as follows: 


1. That the motion to dismiss made at the 
conclusion of the trial as to the defendant, Bette 
C. Wimbish, be and the same is hereby granted. 


2. That all motions to dissolve the temporary 
restraining order be and the same are hereby 
denied. 


3. That the motions to dismiss as to the de- 
fendants, National Association for the Advance- 
ment of Colored People and Ralph M. Wimbish, 
be and the same are hereby denied. 


4. That all motions to strike and to dismiss 
made preliminary to final hearing be and the 
same are hereby denied. 


5. That the application of the plaintiff for per- 
manent injunction, except as to Bette C. Wim- 
bish, be and the same is hereby granted and as 
to all other defendants the temporary restraining 
order heretofore entered by this Court on De- 
cember 6, 1960 is hereby continued in full force 
and effect and made a part of this final decree. 


DONE AND ORDERED in Chambers at 
Clearwater, Pinellas County, Florida, this 3rd 
day of May A. D. 1961. 
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EMPLOYMENT 


State Services—Kansas 
Donald E. PRYOR vy. C. J. POIRIER, et al. 


United States District Court, District of Kansas, November 27, 1961, Civil Action No. W2219, ____ 
F.Supp. 





SUMMARY: A Negro brought an action in federal district court against the Kansas State Em- 
ployment Service, alleging racial discrimination in the practices of that agency in accepting 
and servicing discriminatory job orders. Plaintiff had filed a complaint before the state anti- 
discrimination commission, which found probable cause to support his allegations, but the 
employment service refused to discontinue such practices, and the commission then had no 
power to seek judicial enforcement of its recommendations. When plaintiff later brought 
action in federal court, defendant moved for dismissal of the action as moot because an 
enforceable anti-discrimination law had been enacted (6 Race Rel. L. Rep. 625), and it pro- 
vided an adequate remedy for plaintiff. The court denied the motion to dismiss, and signed 
a consent decree enjoining defendant from using any application form containing racial spec- 
ifications, from refusing to place Negroes pursuant to job requisitions, from accepting racial- 
ly discriminatory job requisitions, and from denying the use of its facilities to Negro resi- 








dents of Kansas. 
HILL, District Judge. 


Now on this 27th day of November, 1961, this 
matter comes on for hearing. The plaintiff ap- 
pears not but is represented by Chester I. Lewis 
of the firm of Lewis & Aikens. The defendants 
appear not but are represented by Douglas E. 
Shay of the firm of Smith, Shay, Farmer & Wetta. 
“The court after examing the file and plead- 
ings herein and after carefully considering the 
written briefs submitted by the parties, and 
upon the agreement of the parties, finds that a 
consent decree should be entered in favor of the 
plaintiff and against the defendants. 


IT IS THEREFORE CONSIDERED, OR- 
DERED, ADJUDGED AND DECREED: 


1. THAT A PERMANENT INJUNCTION IS- 
SUE forever restraining the defendants and each 
of them, their lesses, agents and successors in 
office from printing, circulating or causing to be 
printed or circulated any statement, advertise- 
ment or publication, or using any form of appli- 
cation for employment or membership or making 
any inquiry in connection with prospective em- 
ployment or membership, which expresses, di- 
rectly or indirectly, any limitation, specification 
or discrimination as to race, religion, color, na- 
tional origin or ancestry, or exercising any intent, 


to make any such limitation, specification or dis- 
crimination, unless based on bona fide occupa- 
tional qualification. 


2. That any policy, custom, usage, and practice 
of the defendants, and each of them, in refusing 
to refer and/or place qualified Negroes pursuant 
to job requisitions and denying to Negroes the 
right to use and enjoy all of the facilities of the 
Kansas State Employment Service, and in accept- 
ing and/or filling racial discriminatory job req- 
uisitions, contravenes the Fourteenth Amend- 
ment to the Constitution of the United States and 
the Kansas Act Against Discrimination, under 
Chapter 44, of the General Statutes of Kansas, 
as amended. 


3. THAT A PERMANENT INJUNCTION IS- 
SUE forever restraining the defendants, and each 
of them, their lessees, agents, and successors in 
office from accepting or filling racial discrimina- 
tory job requisitions and denying to plaintiff and 
other Negro residents of Wichita and the State 
of Kansas their civil right of utilizing and enjoy- 
ing all of the facilities of the Kansas State Em- 
ployment Service, including referral and place- 
ment on a non-discriminatory basis. 


IT IS SO ORDERED. 
S/ Delmas C. Hill, Judge 
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GOVERNMENTAL FACILITIES 
Airports—Florida 


David H. BROOKS, et al. v. CITY OF TALLAHASSEE, et al. 


United States District Court, Northern District, Florida, Tallahassee Division, October 17, 1961, 
Civil Action No. 825, F.Supp ‘ 


SUMMARY: Individuals brought an action in federal district court under the Civil Rights 
Act against the city of Tallahassee and a private corporation which rented a restaurant in the 
municipal airport, to enjoin racial segregation therein. The city had posted signs designat- 
ing separate waiting rooms and eating facilities, but had a stated policy against enforcing 
compliance with them. An employee of the corporation had refused service to plaintiffs on 
account of their race, but the corporation had followed a policy of non-discrimination in all 
of its restaurant facilities elsewhere. The court held that both the posting of the signs and the 
refusal to serve plaintiffs constituted violations of their constitutional rights. Continued 
discrimination by the city, including continued maintenance of the segregation signs, was 
enjoined; but the requested injunction against the corporation was denied, because such ac- 








tion was found to be “unnecessary” in view of its policy against discrimination. 


CARSWELL, District Judge. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


Upon plaintiff's class action for injunctive re- 
lief against the defendants American News Com- 
pany, Inc., operating the Savarin Restaurant, and 
the City of Tallahassee, testimony was adduced 
at hearing pursuant to notice, evidence received, 
and counsel for the respective parties heard on 
argument. 

Upon this record the Court now makes find- 
ings of fact pertinent to the issues as between 
plaintiffs and the respective defendants, which 
said findings lead to the conclusions of law also 
set forth below. 


FINDINGS OF FACT 


1. The Tallahassee Municipal Airport is a 
publicly owned airport facility maintained and 
operated with public funds of the City of Talla- 
hassee within the Northern District of Florida 
and the jurisdiction of this Court. 


2. The American News Company, Inc., leases 
from the City of Tallahassee a restaurant at the 
Tallahassee Municipal Airport which the Ameri- 
can News Company, Inc., operates under the 
name of “Savarin Restaurant”. The lease agree- 
ment itself, plaintiffs’ and defendants’ Exhibit 
No. 1, is silent as to service of patrons of the 
restaurant. There is no affirmative requirement 
that service be denied, or that service be made, 
to persons upon consideration of race. The policy 


of the defendant American News Company, Inc., 
and the Savarin Restaurant is and has been to 
serve all persons regardless of their race and 
color in all of its restaurant facilities at numerous 
other locations within the State of Florida and 
elsewhere, including Miami, Jacksonville, Fort 
Lauderdale and St. Petersburg. 


3. It is the stated policy of the American News 
Company, Inc., and the Savarin Restaurant to 
serve all persons regardless of race and color in 
their restaurant at the Tallahassee Municipal 
Airport. 


4, Some of the plaintiffs were refused service 
at the restaurant on April 24, 1961 on the basis 
of race or color by a person in apparent authority 
of the defendant American News Company, Inc. 


5. The City of Tallahassee has erected and 
maintained signs at the Tallahassee Municipal 
Airport designating separate waiting rooms with 
lunchroom counter located at one waiting room 
designated specially for “colored”. The rest room 
facilities used in conjunction with the restaurant 
and the lunch counter are also designated raci- 
ally, and were erected and maintained by the 
City of Tallahassee. 


6. The American News Company, Inc., oper- 
ates the lunchroom counter above referred to, 
but the signs are erected and maintained solely 
by the City of Tallahassee. 


7. The stated policy of the City of Tallahassee 
is not to enforce compliance of the public in 
observing the dictates of the rest room facility 
signs. 
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8. In view of the foregoing findings of fact 
it is neither necessary nor pertinent here to make 
additional findings with reference to closing of 
the restaurant on June 15 and June 16, 1961, 
and at various times thereafter. The legality of 
the arrests made by the City of Tallahassee is 
not an issue in this preceeding, and this Court 
specifically makes no finding in regard thereto. 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction of this cause 
under the Fourteenth Amendment of the Con- 
stitution of the United States (Equal Protection 
Clause), and on Congressional enactments in 
28 U.S.C. Section 1343 and 42 U.S.C. Section 
1983. The action of the defendant American 
News Company, Inc., through one in apparent 
authority at its door was a violation of constitu- 
tional rights as enunciatéd by the Supreme Court 
of the United States in Burton v. Wilmington 
Parking Authority, et al., 365 U.S. 715 (1961); 
in accordance also from the United States Court 
of Appeals, Fifth Circuit: Derrington v. Plum- 
mer, et al., 240 F.2d 922 (1956) cert. denied 353 
U.S. 924 (1957); and also Coke v. City of 
Atlanta, et al., 184 F. Supp 579 (D.C. N.D. Ga. 
1960). 


2. The erection and maintenance by the de- 
fendant City of Tallahassee of signs located at 
Tallahassee Municipal Airport are evidence of 
a continuing policy of said defendant, stated 
openly, thereby depriving plaintiffs, and the class 
they represent, of their constitutional rights on 
the same basis and upon the same authorities as 
hereinabove set forth in paragraph 1. 


3. There is no requirement in law that the City 
of Tallahassee in leasing its publicly owned 
facility to the American News Company, Inc., 
include in instrument of lease any language with 
reference to discrimination because of race or 
color. That which is lawful is read into every 
valid instrument, and that which is unlawful 
could not be made valid by its inclusion therein. 


4, Since equity interposes by injunction to 
prevent future rather than past acts, acts and 
practices will not furnish a basis for injunctive 
relief when they have been discontinued or 
abandoned before institution of the suit brought 
to restrain them, or even after such suit is begun, 
particularly where there is nothing to indicate 
a probability that they will be resumed. United 
States v. W. T. Grant Co., 345 U.S. 629; Fram 
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Corp. v. Boyd, ‘230 F.2d 931 (5th Cir. 1956); 
Bowles v. Carnegie-Illinois Steel Corp., 149 F.2d 
545 (7th Cir. 1945). 

In determining whether injunction should be 
granted against a cause of conduct which has 
been discontinued, consideration must be given 
to the bona fides of the expressed intent not to 
repeat it, the effectiveness of the discontinuance, 
and the character of past violations. United States 
v. Oregon State Medical Soc., 343 U.S. 326; 
United States vy. W. T. Grant Co., supra. 

This Court gives special consideration to the 
unequivocal averments of the defendant Ameri- 
can News Company, Inc., that its policy at the 
particular facility involved in this action will be 
to continue to serve customers without regard 
to race or color. The Court concludes that de- 
spite the violation heretofore found, injunction 
against defendant American News Company, 
Inc., should be denied as unnecessary. 

The defendant City of Tallahassee’s erection 
and maintenance of the designated signs at its 
publicly owned facility, however, constitutes a 
continuing violation through the course of this 
proceeding itself as reflected by this record, and 
the Court therefore concludes that plaintiffs’ 
prayer for injunction must be granted in ac- 
cordance with law. 

: Order to this effect is therefore entered this 
ay. 

DATED this 17th day of October 1961. 


ORDER 


This cause coming on this day for considera- 
tion of plaintiffs’ prayer for permanent injunc- 
tion, in accordance with Findings of Fact and 
Conclusions of Law heretofore filed herein, it is, 
hereby 


ORDERED: 


1. Permanent injunction against American 
News Company, Inc., and its Savarin Restaurant 
at Tallahassee Municipal Airport, Tallahassee, 
Florida, be and the same is denied. 


2. Permanent injunction against the defend- 
ants City of Tallahassee, a Municipal Corpora- 
tion of the State of Florida; George S. Taff, J. 
W. Cordell, W. T. Mayo, Davis H. Atkinson and 
Hugh E. Williams, Jr., as Commissioners of the 
City of Tallahassee, be and the same is granted, 
and said defendants City of Tallahassee, a 
Municipal Corporation of the State of Florida; 
George S. Taff, J. W. Cordell, W. T. Mayo, 
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Davis H. Atkinson and Hugh E. Williams, Jr., 
as Commissioners of the City of Tallahassee, 
their agents, successors and assigns, are hereby 
restrained under order of this Court from making 
any distinction based upon color in regard to 
the service of patrons at its leased restaurant 
facility, lunch counter, waiting rooms and rest 
rooms in conjunction therewith. 


3. The continuing presence of signs designat- 
ing use of Tallahassee Municipal Airport facili- 
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ties on basis of race or color shall constitute a 
violation of this order. 

This order shall be effective three (3) days 
from the date hereof. 

Nothing contained in this order shall be con- 
strued as requiring the City of Tallahassee to 
operate under lease or otherwise restaurant facili- 
ties at the Tallahassee Municipal Airport. See 
Boynton v. Virginia, 364 U.S. 454 at 460. 


DONE AND ORDERED in Chambers at 
Tallahassee this 17th day of October 1961. 








GOVERNMENTAL FACILITIES 


Recreational—Alabama 
F. L. SHUTTLESWORTH, et al. v. Dan GAYLORD, et al. 


United States District Court, Northern District, Alabama, Southern Division, August 21 and Novem- 
ber 8, 1961, Civil Action No. 9505, ——— F.Supp. ; 


SUMMARY: Negro citizens of Birmingham, Alabama, brought suit in federal court under 
federal civil rights statutes to enjoin the city and various city officials and employees from 
denying Negro citizens the use of all public recreational facilities in the city, and for a dec- 
laratory judgment that they are entitled to use such facilities under the Fourteenth Amend- 
ment. The court granted a motion to dismiss as to the city, on the ground that a municipality 
is not a “person” subject to the civil rights statutes when it is acting, as it does in the opera- 
tion of recreational facilities, in its sovereign capacity rather than ina proprietary capacity. 
As to all other defendants, the motion to dismiss was overruled. Plaintiffs then filed another 
complaint against the city and others seeking affirmative relief directly under Section One of 
the Fourteenth Amendment and not under the civil rights statutes. The court dismissed the 
second action with prejudice, holding that its jurisdiction is purely statutory, and therefore 
that plaintiffs could not proceed outside the scope of the civil rights statutes. It was pointed 
out that the case previously filed and still pending against all defendants except the city would 
enable plaintiffs to obtain all the relief to which they are entitled. 5 Race Rel. L. Rep. 1142 
(1960). 

On August 21, 1961, the court granted summary judgment to plaintiffs in their first 
action, insofar as it challenged a city ordinance prohibiting racially mixed game-playing. That 
ordinance was found to be unconstitutional, and its enforcement was enjoined. On November 
8, 1961, after a hearing upon the merits of the first action, the court granted the declaratory 
judgment sought by plaintiffs, and held a city ordinance requiring segregated facilities in 
public places unconstitutional. The court also enjoined further discrimination in recrea- 
tional facilities, rejecting defendants’ contention that the separation of the races in these 
facilities was voluntary in that the segregation ordinances had not been enforced. It found 
that defendants were in fact operating the facilities on a discriminatory basis in violation of 
the equal protection clause of the Fourteenth Amendment and that such discrimination would 
continue unless enjoined. 





GROOMS, District Judge. regular motion docket on August 18, 1961, upon 


the defendants’ motion to dismiss the complaint, 
as last amended, and upon the plaintiffs’ motion 
for summary judgment. After hearing oral argu- 


ORDER 


This matter came on for hearing upon the 
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ment thereon, the Court is of the opinion that 
the motion to dismiss should be overruled and 
that the motion for summary judgment should 
be granted insofar as it challenges Section 597 
of the Code of the City of Birmingham, as last 
amended; otherwise the motion for summary 
judgment should be overruled and the action 
heard on the merits, with leave, however, to the 
plaintiffs to amend their complaint by specifically 
including a challenge to Section 859 and other 
sections of the Code of the City of Birmingham 
relating to segregation of the races. 


It is, therefore, ORDERED, ADJUDGED and 
DECREED as follows: 


(1) That the defendants’ motion to dismiss 
be and the same is hereby overruled; 


(2) That the plaintiffs’ motion for summary 
judgment be and the same is hereby granted 
as to Section 597 of the Code of the City of 
Birmingham, as amended, a copy of which ap- 
pears herein as Footnote 1, and said section be 
and the same is hereby declared void and un- 
constitutional, and the defendants, their officers, 
agents, servants, employees, attorneys and those 
persons acting in concert and participation with 
them be and each of them are perpetually en- 
joined from enforcing said ordinance; 


(3) That the motion for summary judgment 
in other respects than set out above be and the 
same is hereby denied. The matters not herein 
determined will be heard on their merits; 


(4) That the plaintiffs are granted leave to 
amend their complaint asserting the invalidity 
of Section 859 and any other sections of the Code 


1. “Sec. 597. NEGROES AND WHITE PERSONS 
NOT TO PLAY TOGETHER 
“It shall be unlawful for a negro and a white 
person to play together ed in com —~ with each 
other in any game of cards, dominoes, 
checkers, softball or basketball, ” baseball, football, 
golf, track, and swimming pools or beaches, lakes or 
mn 
ri “Any person, who, being the owner, proprietor or 
keeper or superintendent of any tavern, inn, res- 
taurant, park or other public house or public place, 
or the hook servant or employee of such owner, 
proprietor, keeper or superintendent, knowingly 
permits a negro and a white eg to play together 
or in company with each other, at any game wi 
, dice, dominoes or checkers, or any substitute 
or device for cards, dice, dominoes or checkers or at 
any game with a softball or basketball, baseball, 
football, golf, track, and swimming pools or beaches, 
lakes or ponds, in his house or on his premises or in 
a house or on premises under his charge, supervision 
or control, sha. * conviction, be altchet as pro- 
vided in Section 4 


of the City of Birmingham relating to the segre- 
gation of the races, the issue of which will be 
determined on the trial of the merits of this case. 

Done and Ordered, this the 21 day of August, 
1961. 


FINDINGS OF FACT 
AND CONCLUSIONS 
OF LAW 


This matter came on for hearing on the merits 
on October 24, 1961. All parties were repre- 
sented by counsel. Upon motion duly made, 
Raiford Ellis and King Sparks, Jr., were stricken 
as party defendants upon the grounds that both 
defendants were no longer employed in any 
capacity by the City of Birmingham or in the 
capacity as alleged in the complaint. The Court 
also granted plaintiffs’ motion to substitute Frank 
A. Wagner as a party defendant in place of King 
Sparks, Jr., the said Frank A. Wagner being the 
present acting superintendent of the Park and 
Recreation Board of the City of Birmingham. 
The defendant, Frank A. Wagner, was permitted 
to file an answer adopting all prior answers filed 
on behalf of King Sparks, Jr., up to the present 
date. 

Pursuant to Rule 15(b) of the Federal Rules 
of Civil Procedure, plaintiffs are permitted to 
amend their complaint to conform to the evi- 
dence introduced at the trial. Plaintiffs, without 
objection by the defendants, had taken the testi- 
mony of managerial officers of both the Museum 
of Art and the Municipal Auditorium of the City 
of Birmingham prior to trial as well as during 
trial of this matter on its merits. Both parties by 
their action implied that they considered the 
Museum of Art and the Municipal Auditorium as 
recreational facilities falling within the compass 
of the language of the prayers of the complaint: 
“Plaintiffs pray that this Court will . . . enjoin 
the defendants . . . from continuing to enforce 
any policy, custom, usage, regulation or ordin- 
ance requiring racial segregation in any public 
recreational facilities owned and operated by the 
City of Birmingham or owned and leased by the 
City of Birmingham to private persons, corpora- 
tions or associations. . . .” 

On the other hand, this Court sustained the 
defendants’ objection to the introduction of evi- 
dence relative to the public Library System of 
the City of Birmingham upon the grounds that 
plaintiffs had not specifically named the System 
as one of the recreational facilities being com- 
plained about and upon the grounds that a 
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library may or may not be generally known or 
accepted as a recreational facility. Prior to trial 
and the subpoenaing of officers of the public 
libraries to testify at the trial, the plaintiffs had 
not mentioned specifically the public Library 
System or done any act that would have put the 
defendants on notice to prepare a defense if they 
desired. This ruling of the Court, however, does 
not in any way prohibit plaintiffs from taking 
additional legal steps to bring the public Library 
System of Birmingham before this Court and 
have their rights to use said libraries on a non- 
racial segregated basis determined, provided that 
the facilities are then being used on a segregated 
basis. 


FINDINGS OF FACT 
The Court finds that: 


1. The plaintiffs, fifteen in number, are mem- 
bers of the Negro race, citizens of the United 
States and of the State of Alabama, and are suing 
individually and on behalf of all colored citizens 
of the City of Birmingham, similarly situated. 


2. The named defendants are the duly ap- 
pointed and acting members of the Park and 
Recreation Board of the City of Birmingham, the 
Acting Superintendent of the Park and Recrea- 
tion Board of the City of Birmingham, the 
Mayor-Commissioner, and the two Associate 
Commissioners of the City of Birmingham; the 
unnamed defendants are all subordinate officers, 
employees, agents, licensees, concessionaires, and 
lessees (except as herein limited) of the City of 
Birmingham. The City of Birmingham is a mu- 
nicipal corporation, organized under the laws of 
the State of Alabama. The Mayor-Commissioner 
and the two Associate Commissioners compose 
the governing administrative and legislative body 
of the City of Birmingham. The Park and Rec- 
reation Board members have direct authority 
over all public parks and public recreational 
facilities except the Museum of Art and the City 
Auditorium. The Museum of Art is under the 
control of the City Commissioners and managed 
by a board created by the City Commissioners, 
said Board being subject to the control of the 
Commission as provided by City Ordinance No. 
783, as amended by Ordinance No. 1476-F. The 
City Auditorium is under the control of the City 
Commission and managed by a manager em- 
ployed by the City Commission. 


3. All of the facilities involved herein are 
either owned and operated or owned and leased 
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by the City of Birmingham, and each of them 
is either located within the boundaries or closely 
adjacent to the boundaries of the City of Birm- 
ingham, and as such are intended to be covered 
by the permanent injunction to be entered. The 
Public Library System is expressly excluded at 
this time from the injunction to be entered. 
These public facilities include, but are not 
limited to, the following: Public Parks, play- 
grounds, tennis courts, swimming pools, the Mu- 
nicipal owned zoo, and all leased areas located 
on the zoo grounds, golf courses, pitch and putt 
golf courses, ball parks, Legion Field, the Birm- 
ingham Museum of Art and the Municipal Audi- 
torium of the City of Birmingham. 


4, The evidence introduced at the trial con- 
sisted of city ordinances requiring the separation 
of races in play as well as in the use of public 
recreational facilities and imposes criminal pen- 
alties upon both the participants and the owner 
or supervisor of the facilities involved. There was 
testimony from the petitioners and other citizens 
as well as from officers, employees, and lessees 
of the City of Birmingham, to the effect that 
some of the facilities over a period of years, to 
wit, fifteen or more years, were used almost ex- 
clusively, if not exclusively, by colored citizens 
or white citizens. The separation of races in the 
use of parks, swimming pools, tennis courts, golf 
courses and all the attending facilities located on 
these parks and play grounds was so apparent 
that each of the supervisors of the Park and 
Recreation Board could identify each park on 
the basis of race. 

Some of the facilities involved were used joint- 
ly by members of both races; however, the evi- 
dence showed that the races were either seated 
in segregated areas, or permitted to use the 
facilities at separate times. Posted signs were 
used to designate separate drinking fountains, 
restroom facilities and windows for service or 
entrances. The zoo director testified that colored 
citizens were segregated and discriminated 
against in the use of picnic areas at the zoo. 
Colored citizens are denied permits to use cer- 
tain picnic areas and none were given permits 
to use sheltered areas. The Court finds that the 
maintenance of such signs is itself discriminatory, 
whether applied to separate entrances, restrooms, 
drinking fountains, or any other facilities pro- 
vided for public use. 

The defendants argue and urge that the sepa- 
ration of the races in the use of these facilities 
was voluntary and was by custom because the 
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defendants did not enforce adherence to the signs 
or the City ordinances requiring the separation 
of races in the use of these facilities. However, 
the evidence revealed that at no time did the 
defendants take a single step by public notice 
or otherwise to inform the residents of the City 
of Birmingham that they could disregard these 
signs and the ordinances of the City demanding 
the separation of races. This was true even 
though the plaintiffs specifically requested the 
defendants by petition to clarify their position 
in connection with the use of these public 
facilities. That in absence of any evidence 
to the contrary it may be reasonably assumed 
that the conduct of the plaintiff, if not in 
whole at least in part, was responsive to the 
signs and City ordinances requiring the seg- 
tegation of races and imposing criminal 
punishment for failiure to obey. The Court, 
therefore, finds that City Ordinance No. 597 as 
amended and City Ordinance No. 859 are dis- 
criminatory. The Court further finds that the de- 
fendants are, in fact, operating or permitting 
their lesses, employees, or agents to operate the 
public facilities involved herein on a discrimina- 
tory and segregated basis. 


5. The Court finds that unless enjoined, the 
defendants will continue the practices and cus- 
tom of discrimination against Negroes and other 
colored persons with respect to the use of public 
recreational facilities owned and operated or 
owned and leased by the City of Birmingham. 


CONCLUSION OF LAW 


1. This Court has jurisdiction of this cause 
and the parties thereto. Jurisdiction is properly 
invoked under Title 28, United States Code, § 
1343, Title 42, United States Code, § 1983, Title 
28, United States Code, §§ 2201-2202, Title 28, 
United States Code, § 1331, and the Fourteenth 
Amendment to the Constitution of the United 
States. The suit is properly brought as a class 
action under Rule 23(a)(1), Federal Rules of 
Civil Procedure. 


2. Though so referred to in public discussion, 
this action is not one to compel integration of 
the public facilities herein involved. The law 
does not compel integration, whatever the guise 
under which relief is sought. It only prohibits 
governmentally enforced segregation. 

1. City of Montgomery v. Gilmore, 5 Cir., 277 F. 2d 
864; Cohen v. Public Housing Administration, 5 


Cir., 257 F. 2d 73; Barnes v. City of Gadsden, 174 
F. Supp. 64 (N.D.Ala.) 
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3. Discrimination in the use and enjoyment of 
public recreational facilities of any kind or nature 
owned and operated or owned and leased by the 
City, whether under color of law, statute, ordi- 
nance, policy, custom or usage, is violative of the 
Equal Protection of the Laws clause of the 
Fourteenth Amendment to the Constitution of 
the United States. So long as any such facilities 
are open to use by the public, the only lawful 
and constitutional use thereof is on an equal 
basis, without discrimination in any form on ac- 
count of color or race.” 

The Supreme Court has the last say on the 
matter herein presented. It has spoken, so has 
the Court of Appeals for this Circuit. This Court 
is chained by the array of authorities cited in 
Footnote 2 and, apart from whatever personal 
opinion it may entertain, it must of necessity 
bow to the same. 


4. The decided cases (cited herein) further 


2. See: City of Montgomery v. Gilmore, 5 Cir., 277 F. 
2d 364, affirming the trial court, 176 F. Supp. 776, 
holding that the enforcement of racial segregation 
in Montgomery, Alabama city — was unconsti- 
tutional; Holmes v. City of Atlanta, 124 F. Supp. 
290, ed 5 Cir., 223 F. 2d 98 (Reversed by 
Sunes Court for inadequacy of relief granted) 
holding that city officials of City of Atlanta acted 

unconstitutionally in denying Negroes use of the 
city golf courses on the same basis as white people; 
Dawson v. Mayor and City Council of Baltimore, 
4 Cir., 220 F. 2d 886; affirmed by Supreme Court, 
850 U.S. 877, reversing the trial court, 123 F. Supp. 
193, in refusing to enjoin se epation of the Negro 
and white races at public bathing beaches, bath- 
houses, and swimming pools; Department of Conser- 
vation and Development v. Tate, et al., 4 Cir., 231 
F. 2d 615, affirming 183 F. Supp. 53, holding that 
the State of —" could not operate its state 
parks on a racially discriminatory is (the Su- 
preme Court refused review, 352 U.S. 838); City of 
St. Petersburg v. Alsup, et al., 5 Cir., 238 F. 2d 880, 
holding that the City of St. Petersburg could not 
operate its municipal beach and swimming pool on 
a segregated basis; Fayson, et al. v. Beard, et al., 
E.D.Tex., 184 F. Supp. 879, decreeing that Negroes 
of City of Beaumont, Texas, were entitled to the 
free, unconditional, and unrestricted use and enjoy- 
ment of city parks; Holley, et al. v. City of Ports- 
mouth, E.D.Va., 150 F. Supp. 6, adjudging that the 
separate but equal doctrine no longer existed re- 
specting governmental facilities, including golf 
courses, swimming pools, bathing beaches, parks, 
etc.; Ward, et al., v. City of Miami, et al., S.D. Fla., 

151 F. Supp. 598, holding action of City of Miami 

restricting the use of its golf facilities to Negro 

residents to one day each week was unlawful; Moor- 
head vy. City of Ft. Lauderdale, $.D. Fla., 152 F. 
Supp. 181, affirmed by Fifth Circuit, 248 F. 2d 544 
prohibiting the use of the city owned and operate 

golf course on a racially discriminatory basis; and 
City of Greensboro v. Simpkins, 4 Cir., 246 F. 2d 
425; affirming 149 F. Supp. 562 (M.D.N.C.) hold- 
ing that the City of Greensboro could not discrim- 
inate in use of its golf course, nor avoid giving 
equal treatment to Negroes by leasing the course. 
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make clear that segregated operation of recrea- 
tional facilities may not be justified as falling 
within the ambit of proprietary as distinguished 
from governmental functions of the City govern- 
ment. It is also clear that such sgeregated opera- 
tion may not be justified as a means to preserve 
public peace, and is not a proper exercise of 
police power.’ 


5. In order to make clear the scope of this 
Court’s judgment and permanent injunction to 
be issued, it is hereby pointed out that the City 
of Birmingham is not required to furnish recrea- 
tional facilities for the people of Birmingham.* 
What is required is that any facility owned and 
operated by the City, or owned and leased® 
by the City, must be open equally and on an 
identical basis to all members of the public, 
devoid of discrimination in any form upon the 
basis of race or color. The defendants are not 
enjoined from making a one event short term 
lease to a lessee who is sponsoring a wholly 
private meeting for its membership and their 
immediate friends. This injunction, however, 
will prohibit the leasing of public recreational 
facilities to a lessee to sponsor an event open 
to the public and permit said lessee to discrimi- 
nate on the basis of race in the use of the 
facility or segregate in any manner on the basis 
of race those in attendance to such an event. 
Simulated invitational events will be considered 
as falling within the scope of the injunction 
issued in this cause. 


It is shown from the evidence that the defend- 
ants have leased certain of its properties to 
lessees to operate recreational facilities or busi- 
ness in connection with the recreational facilities 
owned by the City of Birmingham. Some of 
these leases are for periods extending from ap- 
proximately six months to several years. Some of 
these lessees appeared in court as witnesses but 
were not made party defendants. The lessees 
made known to the Court are the Birmingham 
Zoo Railroad, Inc., operator of the miniature 
railroad at Lane Park; Bertis Franklin Carroil, 
operator of a pitch and putt golf course; James 
H. Ball, operator of a food concession at Lane 
Park; and the Alabama State Fair Authority, op- 
erator of the fairgrounds and “Kiddie Land.” 


ry Dawson v. Mayor, etc., of Baltimore, supra. 

> City of Mostgosty v. Gilmore, et al., supra. 

5. Department of Conservation v. Tate, et al., supra; 
Muir v. Louisville Park & Theatrical Assn., 847 
U.S. 971, reversing 202 F. 2d 875; Lawrence v. 
Hancock, S.D.W.Va., 76 F. Supp. 1004; Simkins v. 
City of Greensboro, supra. 
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There may be other lessees operating businesses 
in connection with public recreational facilities 
owned by the City of Birmingham. 


As heretofore indicated, the City cannot main- 
tain discriminatory segregated facilities by the 
mere leasing of such facilities. See Footnote 5. 
An examination of the lease of each of the lessees 
reveals that each lessee agreed to either obey all 
rules and regulations or to obey the ordinances 
of the City of Birmingham, and it may be as- 
sumed that each lessee agreed to obey all laws 
affecting the City of Birmingham. Each of the 
named lessees herein either appeared personally 
or by one of their officials as a witness in the case 
and gave testimony to the effect that Negroes 
were either segregated or discriminated against 
in the use of his business which was operated 
on leased property owned by the City of Birm- 
ingham. 

The Court, having jurisdiction of the named 
defendants, has the authority to declare plain- 
tiffs’ rights in connection with the use of the rec- 
reational facilities owned by the City, and the 
Court, under the evidence and the applicable 
law, is compelled to enjoin the defendants from 
permitting and continuing to permit the opera- 
tion of such facilities in such a way as to dis- 
criminate against these plaintiffs and other 
colored people in the use of the facilities, 
whether operated by the City directly or by 
lessees. However, since the lessees are entitled 
to be heard, the Court is of the opinion that the 
injunction as to the named lessees and as to the 
property directly under lease should be withheld 
until the named lessees, and other lessees of the 
City of Birmingham who have leases outstanding 
running for a period of more than three months 
from the filing of this order, should be granted a 
period of 60 days from such filing to file a peti- 
tion to intervene and given an opportunity to 
show why they should not be compelled to com- 
ply with the permanent injunction issued by this 
Court. A copy of this order will be served upon 
each lessee of the City affected by same by the 
defendants within 20 days from the filing hereof, 
or, in lieu thereof, the defendants will within 5 
days furnish the plaintiffs the name of each 
lessee, and plaintiffs will within 20 days serve 
such copies on the lessees. 

’ For the reasons stated, and to insure enforce- 
ment and flexibility of application, jurisdiction 
should be reserved by the Court. Further, the 
Court is acutely conscious of the possible diffi- 
culties the local authorities may have in changing 
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certain facilities to a nondiscriminatory practice, 
and just as the Supreme Court, in the school 
cases,® submitted this matter to the broad equity 
discretion of the District Courts, and as was de- 
creed by the Fifth Circuit,’ the Court is retaining 
jurisdiction to assist good faith efforts to make 
an orderly transition to racially nondiscrimina- 
tory operation of these recreational facilities. 

A declaratory judgment will be entered herein 
setting out the rights of the plaintiffs and other 
colored persons similarly situated as to their non- 
discriminatory use and enjoyment of all City 
owned and operated or City owned and leased 
recreational facilities and embodying a perma- 
nent injunction restraining, except as herein 
limited, the defendants, their successors in office, 
their agents, servants, employees, lessees, li- 
censees and concessionaires from denying to the 
plaintiffs and other colored persons of their class, 
the rights such declaratory judgment establishes 
on their behalf. City Ordinance designated as 
Section 597, providing that Negroes and white 
persons are not to play together, and City Ordi- 
nance designated as Section 859, providing for 
separation of races are unconstitutional and 
should be so declared, one of which (Section 
597) has already been declared unconstitutional. 

The Court recognizes that the injunction to be 
entered herein affects numerous and widespread 
facilities and the defendants are entitled to a 
reasonable time to take whatever steps they may 
decide to handle the situation; therefore, the 
permanent injunction to be entered herein will 
not be made effective until the 15th day of 
January, 1962, which will be —— days after its 
entry. 

H. H. GROOMS, District Judge. 
Dated, this the 8 day of November, 1961. 


DECLARATORY JUDGMENT 
AND A PERMANENT INJUNCTION 


Pursuant to the Findings of Fact and Conclu- 
sions of Law filed herewith, and for the reasons 
therein set forth, 

It is, accordingly, ORDERED, ADJUDGED 
and DECREED: 


1. That the plaintiffs have established by evi- 
dence all of the essential allegations of their 
complaint and the final declaratory judgment 
and permanent injunction prayed for are hereby 
6. Brown v. Board of Education, etc., 849 U.S. 294; 


Cooper v. Aaron, 358 U.S. 1. 
7. City of Montgomery v. Gilmore, supra. 
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entered as herein set forth in favor of the plain- 
tiffs and all other colored persons similarly situ- 
ated, to wit, Negro residents of the City of 
Birmingham, and all other colored persons 
present within the boundaries of the City of 
Birmingham, and against the defendants. The 
defendants are taxed with the costs of court, for 
which execution may issue against the defend- 
ants unless the same are paid within the time 
required by law. 


DECLARATORY JUDGMENT 


2. It is decreed and declared that City Ordi- 
nances of the City of Birmingham herein set out 
are discriminatory. Such discrimination is un- 
lawful state action and is a denial to plaintiffs 
and others of their class of their constitutionally 
guaranteed right to “equal protection of the laws” 
(Amendment XIV to the Constitution of the 
United States). For the reasons stated herein, 
this Court, in its order entered on the 21st day of 
August, 1961, declared Section 597 of the Code 
of the City of Birmingham, as amended, a copy 
of which appears herein as Footnote A, to be 
void and unconstitutional and perpetually en- 
joined the defendants, their officers, agents, serv- 
ants, employees, attorneys and those persons 
acting in concert and participation with them 
from enforcing said ordinance. Likewise the 
Court, for the reasons herein stated, does now 
declare Section 859 of the Code of the City of 
Birmingham, a copy of which appears herein as 
Footnote B, to be void and unconstitutional, and 


A See footnote (1) in August 21 order. 
B “Sec. 859. SEPARATION OF RACES. 

“(a) It shall be unlawful for any person in 
charge or control of any room, hall, theatre, picture 
house, auditorium, yard, court, ball park, public 

ark, or other indoor or outdoor place, to which 
both white persons and negroes are admitted, to 
cause, permit or allow therein or thereon an 
theatrical performance, picture exhibition, speec 
or educational or entertainment program of any kind 
whatsoever, unless such room, ee pre: gg picture 
house, auditorium, yard, court, ball park, or other 
place, has entrances, exits and seating or standin 
sections set aside for and assigned to the use o 
white persons, and other entrances, exits and seating 
or standing sections set aside for and assigned to the 
use of negroes, and unless the entrances, exits and 
seating or standing sections set aside for and 
assigned to the use of white persons are distinctly 
separated from those set aside for and sarigned to 
the use of negroes, by well defined physical barriers, 
and unless the members of each race are effectively 
restricted and confined to the sections set aside for 
and assigned to the use of such race. 

“(b) It shall be unlawful for any member of any 
race to use or occupy any entrance, exit or seating 
or standing section set aside for and assigned to the 
use of members of the other race. 

“(c) It shall be unlawful for any person to con- 
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the defendants, their officers, agents, servants, 
and attorneys employed by the City of Birming- 
ham, and those persons acting in concert and 
participation with them, be and each of them 
will be perpetually enjoined from enforcing said 
ordinance. 


3. The use and enjoyment of the public recrea- 
tional facilities of the City of Birmingham, owned 
and operated, or leased and operated, or owned 
and leased by said City, except as herein specifi- 
cally limited, must be upon a precisely equal 
basis by citizens of all races and colors, entirely 
without discrimination of any kind or nature 
based upon race or color. All of the following 
practices, customs, or usages are discriminatory; 
(a) provision for separate (whether or not 
equal) and similar facilities for the segregated 
use of members of the white and colored races, 
(b) provision for joint use by both races, with 
separate facilities or separate areas for the segre- 
gated use of the two races separately, (c) 
designation of such separate facilities or areas by 
signs indicating they are to be used only by one 
race or the other, (d) reservation or limitation 
of seating space or capacity or parking spaces to 
either race separately in any facilities, and (e) 
any other arrangement or device whatever which 
prevents or tends to prevent the free and non- 
discriminatory use of facilities by persons of all 
races upon an identical equal basis. 


4. The plaintiffs and other members of their 
class, Negro citizens of the City of Birmingham, 
and other colored persons are entitled to equal 
and unrestricted use and enjoyment of all public 
recreational facilities operated or provided by 
the City of Birmingham without discrimination 
of any nature based upon race or color. The 
defendants, acting in their official capacity for 
the City of Birmingham or acting through vari- 
ous other officers, employees, agents, servants, 
lessees, licensees, and concessionaires, of the City 
of Birmingham, follow a publicly declared and 
long established policy, custom, practice or usage 


duct, participate in or engage in any theatrical 
performance, picture exhibition, speech, or educa- 
tional or entertainment program of any "kind what- 
soever, in any room, hall, theatre, picture house, 
auditorium, yard, court, ball park, public park, or 
other indoor or outdoor place, knowing that any 
rovision of the = preceding subdivisions has not 
n complied with 
“(d) The chief of police and members of the 
lice oo a shall have the right, and it shall 
their d , to ry any gathering or assem- 
this section and to arrest any 
guilty of violating the same. (1930, § 5516. } 


blage in n vo ition of 
person 
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of denying such equal and nondiscriminatory use 
and enjoyment of such facilities to plaintiffs and 
others in their class. Such denial constitutes an 
illegal discrimination against plaintiffs and other 
Negroes solely on the basis of race or color, and 
such discrimination constitutes unlawful state 
action and is a denial to plaintiffs and others of 
their class of their constitutionally guaranteed 
right to “equal protection of the laws” (Amend- 
ment XIV to Constitution of the United States). 


5. Whether under color of law, statute, ordi- 
nance, policy, practice, custom or usage, or as a 
means to preserve the public peace, or as a 
claimed valid exercise of state police power, such 
unlawful discrimination, having been found to 
exist, may not be permitted to continue. It will 
continue unless restrained by appropriate in- 
junctive order. 


6. As long as any such recreational facilities 
are open to use by the public, the only lawful 
and constitutional use thereof is upon a precisely 
equal basis by citizens of all races, without dis- 
crimination of any form on account of color or 
race. The City is not required to operate or 
maintain any recreational facilities, but any such 
facilities owned and operated, leased and oper- 
ated, or owned and leased (except as herein 
specifically limited) by the City may lawfully 
be operated only upon the basis above set forth. 


7. Plaintiffs’ rights and the rights of other 
colored persons similarly situated to the use and 
enjoyment of the recreational facilities of the 
City of Birmingham are entitled to protection, 
and all of the named defendants, their agents, 
employees, lessees, licensees and concessionaires 
will be enjoined from violation of such rights; 
however, the Court specifically excepts from this 
ruling the Public Library System of the City of 
Birmingham under the limited conditions hereto- 
fore declared and further excepts from this ruling 
in the limited manner heretofore declared the 
following named lessees, licensees, and conces- 
sionaires, and those holding a lease from the City 
of Birmingham extending over a period of three 
months, from the entry of this judgment, to wit, 
The Birmingham Zoo Railroad, Inc.; Bertis 
Franklin Carroll; James H. Ball, and the Alabama 
State Fair Authority. Each of the above named 
parties are to be served with a copy of this judg- 
ment and injunction by the defendants within 20 
days from the filing hereof, or, in lieu thereof, the 
defendants will within 5 days furnish the plain- 
tiffs the names and addresses of such lessees, 
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following which the plaintiffs will within 20 days 
serve such copies. Each of the above parties 
shall have the right to intervene within 60 days 
from the entry of this judgment to show cause 
why this judgment and permanent injunction 
should not include them, and upon their failure 
to so intervene within the time allowed, this 
judgment and permanent injunction shall apply 
to each of them, immediately restraining each of 
them as lessees, licensees and concessionaires 
from exercising any form of discrimination or 
segregation against the plaintiffs or any colored 
person in the use of said facilities. 


PERMANENT INJUNCTION 


8. From and after the 15 day of January, 1962, 
the defendants, James W. Morgan as Mayor 
Commissioner, Eugene Connor and J. T. Wag- 
goner, as Commissioners of the City of Birming- 
ham and their successors in office, Dan Gaylord, 
Mrs. J. H. Berry, and James H. Downey, Jr., as 
members of the Park and Recreation Board of 
the City of Birmingham and their successors in 
office, Frank H. Wagner, as the acting superin- 
tendent of the Park and Recreation Board of the 
City of Birmingham, his successor in office and 
all other officers, employees, agents, and serv- 
ants, lessees, licensees and concessionaries of the 
City of Birmingham, or of any or either of the 
named persons, either or both, and those persons 
in active concert or participation with them, are, 
and each of them is, hereby permanently re- 
strained and enjoined from enforcing against the 
plaintiffs, E. L. Shuttlesworth, Lola A. Hendrick, 
Lucy D. Pinard, J. A. Phifer, H. H. Smith, Jr., 
Anne J. Winfield, Vivian B. Lewis, Richard Wat- 
son, Odessa Donald, Julia M. Story, Georgia 
Price, Willie Butler, Mary James Palmer, W. E. 
Shortridge and Reller H. Williams, or any Negro 
similarly situated, any law, statute, City ordi- 
nances, regulation, policy, practice, custom or 
usage, which denies to said plaintiffs or any 
Negro, or other colored persons the complete, 
full, and unrestricted use and enjoyment of the 
public recreational facilities or areas upon an 
entirely equal basis with white persons, without 
discrimination in any form whatever as to race 
or color. The defendants and all officers, em- 
ployees, agents, lessees, licensees, concessionaires 
and those acting in concert with them are here- 
by specifically enjoined from enforcing City 
Ordinances designated as Sections 597 and 859, 
now declared to be unconstitutional. 

The recreational facilities referred to herein 


are all those facilities (a) owned and operated, 
(b) leased and operated, and (c) owned and 
leased, licensed or rented to others, by the City 
of Birmingham (except the Public Library Sys- 
tem upon the basis indicated and except as to 
those lessees, licensees and concessionaires spe- 
cifically designated herein and the property 
covered by their leases), and includes (but are 
not limited to) the following: Municipal Audi- 
torium, Museum of Art, Legion Field, Golf 
Courses, Ball Parks, City Parks, Playgrounds, 
Tennis Courts, Swimming Pools, Zoo, and all 
types of entertainment, games, sports, amuse- 
ment or recreation therein to which the public 
is admitted, and appurtenant and attendant fa- 
cilities thereof such as (but not limited to) rest 
rooms, picnic areas, refreshment stands, restau- 
rants, drinking fountains, entrances, exits, park- 
ing spaces, pony rides, merry-go-rounds, ferris 
wheels, miniature railroads or other riding de- 
vices, and reserved or unreserved seating spaces 
or standing room, whether operated by the de- 
fendant City or by others under any form of 
lease, rental, license or concession from the said 
City. 

9. With respect to any use or operation of or 
upon said facilities by others under lease, license, 
rental, concession or any other arrangement un- 
der or from the defendants, or individual mem- 
bers thereof, the Park and Recreation Board, or 
individual members thereof, or any other officer, 
servant, agent or employee of the City of Birm- 
ingham, it shall be the duty of said defendants as 
officers of the City of Birmingham, or any of its 
servants, agents and employees to abide by the 
terms of this injunction, and said defendants 
named, and their successors in office, their of- 
ficers, agents, servants and employees are hereby 
further permanently enjoined and restrained 
from entering into any form of lease, license, 
rental or concession, or renewal or extension 
thereof, or any similar arrangement for the use, 
operation or occupancy of said facilities or ap- 
purtenances by others in violation of this injunc- 
tion. 


10. Jurisdiction of this cause and of the parties 
hereto is expressly retained by the Court, for the 
purpose of enforcement of the injunctive pro- 
visions hereof, and for such modification, amend- 
ment or alteration thereof, as the Court may in 
the future find just and equitable, necessary or 
advisable. 


11. Each individual defendant (including de- 
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fense counsel) is already aware of the nature of 
this suit and of the Court’s intention, announced 
October 24, 1961, to enter this judgment and 
decree. Under these circumstances, actual is- 
suance of the formal writ of injunction hereunder 
and formal service thereof by the United States 
Marshall upon the several defendants is con- 
sidered by the Court to be unnecessary. The 
Clerk of this Court is hereby directed to furnish 
to J. M. Breckenridge, Esquire, as counsel of 
record for the defendants, sufficient copies of 
this judgment and permanent injunction for dis- 
tribution to each of the individual defendants, 
and to each lessee, licensee and concessionaire of 
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the City of Birmingham for the purposes indi- 
cated in paragraph 7 herof. Counsel for defend- 
ants will distribute said copies to the individual 
defendants, and to each lessee, licensee and con- 
cessionaire, of the City of Birmingham, but as to 
the latter, he may furnish plaintiffs’ counsel the 
names and addresses in lieu of serving them di- 
rectly with such copies. Let the writ of injun- 
tion in the manner and effective as herein 
indicated issue within 5 days from the date here- 
of. 


Done and Ordered at Birmingham, Alabama, 
this the 8th day of November, 1961. 








HOUSING 
Publicly-Assisted—Washington 


John J. O7MEARA v. WASHINGTON STATE BOARD AGAINST DISCRIMINATION and 
Robert L. Jones, Intervenor. 


Supreme Court of Washington, En Banc, September 29, 1961, 365 P.2d 1. 


SUMMARY: A Negro couple in Seattle, Washington, filed a complaint with the State Board 
Against Discrimination, alleging that white owners of an FHA-financed home had refused 
to sell the property to them because of their race. The complaint was filed under a 1957 
Washington statute forbidding racial discrimination in the sale of “‘publicly-assisted hous- 
ing” [2 Race Rel. L. Rep. 461 (1957)]. The board found that the owners had refused to 
sell their home to complainant because of his color, and that their actions amounted to an 
unfair practice under the statute. The white owners were therefore ordered to accept within 
three days the complainants’ offer and tender of earnest money and not to sell to other 
parties in the meantime. 4 Race Rel. L. Rep. 485 (1959). The white owners, joined by the 
Seattle Real Estate Board and other parties, appealed the decision to the superior court. The 
court held that private action such as the sale of real estate does not fall within “state 
action” proscribed by the Fourteenth Amendment despite the participation of the FHA in 
the insurance of the loan; that the right of private property, including the sale to whom- 
ever the owner desires, is one of the purposes for which the United States government was 
founded; and that the classification created by the statute as to “publicly-assisted housing” is 
an unreasonable one, and violates both the equal protection clause of the Fourteenth Amend- 
ment and the privileges and immunities clause of the Washington state constitution. The 
order of the State Board Against Discrimination was set aside. 4 Race Rel. L. Rep. 664 
(1959). 


The Washington Supreme Court affirmed. Three justices declared the statute to be “un- 
constitutionally discriminatory” under both the federal and state constitutions, They agreed 
with the trial court that the classification under the Act as to “publicly-assisted housing” is 
invalid because it is “arbitrary and capricious and bears no reasonable relation to the evil 
which is sought to be eliminated.” Two other justices concurred on the ground that the statute 
violates the state constitional provision which forbids the taking of private property for pri- 
vate use, public assistance in financing a home not being sufficient to convert a private home 
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into a public institution. These two justices also found the Act unconstitutional in that it 
combines legislative, judicial and administrative powers in one agency, and in that it violates 
due process requirements by failing to provide an independent and impartial tribunal to pass 


on complaints. Four justices dissented. 
FOSTER, Justice. 


This is an appeal by the Washington State 
Board Against Discrimination from a final judg- 
ment holding null and void an order of the ap- 
pellant requiring John J. O'Meara and his wife 
to sell their home to the intervenor, Robert L. 
Jones, who is a Negro. 

The constitutionality of the 1957 amendment 
to the law against discrimination is presented. 
Laws of 1957, chapter 37, § 3, p. 108, RCW 49. 
60.030, declares freedom from discrimination on 
account of race, creed or national origin to be a 
civil right and that it shall include the right to 
secure publicly-assisted-housing without discrim- 
ination. The text of the statute is: 


“The right to be free from discrimination 
because of race, creed, color, or national 
origin is recognized as and declared to be a 
civil right. This right shall include, but not 
be limited to: 


* & 


“(3) The right to secure publicly assisted 
housing without discrimination.” 


By the express terms of the 1957 amendment, 
the power of the appellant board to order a sale 
is limited to those owners offering their homes, 
for sale while a loan from a Federal or state 
agency remains unpaid or while there is a com- 
mitment for such a loan. The statute gives the 
board no power to require an owner to sell to 
any particular person under any other circum- 
stances. That is to say, as soon as such a loan is 
paid, the board’s power in the premises is at an 
end. 


The statute is: 


“*Publicly-assisted housing’ includes any 
building, structure or portion thereof which 
is used or occupied or is intended to be used 
or occupied as the home, residence or sleep- 
ing place of one or more persons, and the 
acquisition, construction, rehabilitation, re- 
pair or maintenance of which is financed in 
whole or in part by a loan, whether or not 
secured by a mortgage, the repayment of 
which is guaranteed or insured by the fed- 
eral government or any agency thereof, or 


the state or any of its political subdivisions, 
or any agency thereof, provided that such a 
housing accommodation shall be deemed to 
be publicly-assisted only during the life of 
such loan and such guarantee or insurance, 
or if a commitment issued by a government 
agency, is outstanding that the acquisition 
of such housing accommodations may be fi- 
nanced in whole or in part by a loan, 
whether or not secured by a mortgage, the 
repayment of which is guaranteed or in- 
sured by the federal government or any 
agency therof, or the state or any of its polit- 
ical subdivisions, or any agency thereof;” 
Laws of 1957, chapter 37, § 4, pp. 109, 111. 
(Italics ours. ) 


The trial judge favored this court with a pains- 
taking written opinion in which the facts are 
fairly stated as follows: 


“The petitioner John J. O'Meara is a 

Commander in the United States Coast 
Guard, He and his wife own a single-family 
residence at 3004 East 70th Street, Seattle, 
Washington. In the early spring of this year, 
Commander O’Meara received orders trans- 
ferring him to Washington, D. C. He placed 
his Seattle home on the market by running 
an advertisement in the Seattle Times and 
by posting ‘For Sale’ signs on his front lawn 
and at other places in the neighborhood. 
He did not list it for sale with any real 
estate broker as he intended to deal directly 
with prospective purchases. 
“The complainant, Robert L. Jones, is a 
Negro, employed by the United States Postal 
Service. On Sunday, April 19th, Mr. and 
Mrs. Jones and some friends visited and in- 
spected the O’Meara home. On Tuesday, 
April 21st, complainant’s attorney went to 
the O’Meara home and left with Mrs. 
O’Meara a signed earnest money receipt 
contemplating a sale for $18,000, ‘all cash to 
seller on closing.’ The earnest money receipt 
was accompanied by a check for $1,000 as a 
down payment. These documents were left 
with Mrs. O’Meara over her protest. On 
April 22, they were returned to complain- 
ant’s attorney by Commander O’Meara. 











1 


1961-62] 


“Mr. Jones lodged a complaint with the 
Washington State Board Against Discrimina- 
tion, which followed the statutory adminis- 
trative procedure by convening a hearing 
tribunal, which sat on Saturday, April 25th. 
The hearing consumed approximately eleven 
hours and the transcript of the testimony 
runs to 300 pages. Seven witnesses were 
heard. Thereafter, the hearing tribunal filed 
its opinion, findings of fact, and order. The 
hearing tribunal found, as a fact, that the 
O’Mearas had refused to sell their home to 
complainant because of his color, and that 
such refusal constituted an unfair practice 
as defined in RCW 49.60.217. 

“The home in question is approximately 
24 years old. The O’Mearas bought it in 
1955. It was financed through a private loan 
insured by the Federal Housing Administra- 
tion, which hereafter in this opinion will be 
referred to as FHA. The law against dis- 
crimination under the authority of which the 
hearing tribunal sat, insofar as it applies to 
housing, was not enacted until 1957. 

“For the purposes of this opinion, it will 
be assumed that the hearing tribunal was 
correct in finding that the O’Mearas had re- 
fused to sell their home to complainant be- 
cause of his color. * * *” 
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ples which they profess. It may be noted 
also that elimination of discrimination is 
necessary for the sake of America’s relations 
with the rest of the world. Our standing 
with the so-called uncommitted peoples of 
the world suffers seriously because of the 
continued discrimination and segregation 
practiced in America.” 


The trial court reviewed the two other decided 


cases presenting related problems as follows: 


“New York State Commission Against 
Discrimination vs. Pelham Hall Apartments, 
Inc., et al., [10 Misc. (2d) 334, 170 N. Y. S. 
(2d) 750 (1958),] is Index No. 8642/1957 
in the Supreme Court of the State of New 
York for Westchester County. The Com- 
mission Against Discrimination had ordered 
the respondents not to discriminate in the 
leasing of apartments in alleged publicly- 
assisted housing. The respondents were the 
owners of a multiple-apartment dwelling. 
They refused to lease an apartment to one 
Shervington, a Negro. They admitted that 
their refusal was because of his race. The 
FHA commitment had been made on June 
30, 1955, and the effective date of the New 
York statute was the following day, July Ist. 
It is to be noted that the New York statute 


Judge Hodson admirably stated the evils of is prospective only. It does not, as the Wash- 


; heir eau ; 2 ington statute purports to do, apply to hous- 
hg discrimination in the following para ing which was publicly assisted before its 





“This court is fully cognizant of the evils 
which flow from discrimination because of 
race, creed, or color in a free democratic 
society. The practice of discrimination is ut- 
terly inconsistent with the political philoso- 
phy upon which our institutions are based 
and with the moral principles which we in- 
herit from our Judeo-Christian tradition. 
Its effects, in terms of social, economic and 
psychological damage to the community, are 
well known. Segregated housing, in par- 
ticular, is linked intimately with substand- 
ard, unhealthy, unsafe living conditions with 
resultant fire and health hazards. It un- 
doubtedly contributes to instability in family 
life, moral laxity, and delinquency. It can 
and must be eliminated, not only in order 
that the members of our minority groups 
may reach their full potential but also in 
order that the majority may be brought to 
act in a manner consistent with the princi- 


effective date. The bank advances which 
were made on account of the insured loan 
during construction of the project all came 
subsequent to the effective date of the act. 
It is to be noted also that the New York 
statute applies only to multiple dwellings or 
housing projects of ten or more contiguous 
houses. In the circumstances, the court had 
no difficulty in finding the respondents’ 
property to be publicly assisted. On the 
constitutional question, the court recognized 
that the legislation could be justified only if 
it was determined that it was a valid exer- 
cise of the police power. It was held that 
the act was a valid exercise of the police 
power, and that its limitation to the specified 


_ Classes of housing and to housing which be- 


came publicly assisted after July 1st, 1955, 
was a reasonable classification or at least 
was not so arbitrary and unreasonable as 
to be in violation of the equal-protection 
clauses. Accordingly, the application of the 
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Commission to enforce its order against the 
respondents was granted. 
o 2 o 


“Levitt & Sons, Inc., vs. Division Against 
Discrimination is No. A-334-58 in the Ap- 
pellate Division of the Superior Court of 
New Jersey [56 N.J. Super. 542, 153 A.2d 
700] decided July 22, 1959 [since affirmed 
by supreme court of New Jersey, 31 N.J. 514, 
158 A.2d 177]. In that case, the plaintiff 
appellant was the developer of approxi- 
mately 16,000 one-family houses in a project 
known as Levittown. Its co-plaintiff, Green- 
field’s Farm, Inc., was the developer of ap- 
proximately 600 houses in Greenfield’s 
Village. The FHA had committed itself to 
insure mortgages made by purchasers. It 
was necessary for FHA to approve the site 
and to lay down requirements concerning 
drainage, street layouts, parks, curbs, side- 
walks, utilities, including water and sewage 
disposal, and such improvements as top soil, 
streets, trees, driveways, entrance walks, 
finish grade, etc. Individual applications 
were processed by the architectural valua- 
tion and mortgage credit sections in the 
Chief Underwriter’s Office. During the 
course of the construction, FHA inspectors 
made periodic inspections. In fact, at Levit- 
town a full-time FHA inspector was em- 
ployed. The court concluded that the 
plaintiffs would not have undertaken the 
developments if they had not been assured 
of the availability of FHA financing and, 
accordingly, in view of the large scale and 
intimate connection of FHA with the de- 
velopments, the court had no difficulty in 
concluding that they were ‘publicly as- 
sisted.’” 


It is to be noted that the decision in the New 
York case was by a trial court whose decision is 
not binding precedent. 

The power of the legislature to vest the ap- 
pellant board with authority to order any or all 
owners to sell their homes to particular persons 
is not presented. 

But on the contrary, the only question is: Can 
the state constitutionally compel a home owner 
to sell his home to one designated by a state 
administrative agency solely because such home 
owner has not paid a public loan or a loan 
guaranteed by a Federal or state agency while 
immunizing all other home owners from such 
coercive powers? 


RACE RELATIONS LAW REPORTER 





[Vou. 6 


We affirm the judgment holding the statute 
unconstitutionally discriminatory under the equal 
protection clause of the fourteenth amendment to 
the Federal constitution and the privileges and 
immunities clause of Art. I, § 12, of the state 
constitution. 

The reasons stated by Judge Hodson therefor 
are adopted as the opinion of this court. 


Judge Hodson’s words are: 


“e © © It may very well be that, if the 
FHA itself had had a regulation, at the time 
he obtained his loan, declaring that those 
who took advantage of FHA benefits would 
thereby be prohibited from discriminating 
in the eventual sale of the property, such 
regulation would be valid and binding. He 
would then have had the choice of accept- 
ing FHA financing with such limitation, or 
obtaining private financing without FHA. 
In this case, the house was built long before 
there was any FHA, and Commander 
O'Meara obtained his loan two years before 
the effective date of the antidiscrimination 
law. In the circumstances, it can hardly 
be argued that he voluntarily assumed any 
limitations at the time he obtained his 
loan.* * ¢ 

“One further question remains: Is the 
classification created by the act reasonable? 
It applies only to ‘publicly-assisted’ property. 

“Mr. Justice Holmes, in Patsone vs. [Com. 
of] Pennsylvania, 232 U.S. 138 [34 S.Ct. 281, 
58 L.Ed. 539] (1914), had the following to 
say on the subject: 

“We start with the general consideration 
that a State may classify with reference to 
the evil to be prevented, and that if the class 
discriminated against is or reasonably might 
be considered to define those from whom 
the evil mainly is to be feared, it properly 
may be picked out. * * * It is not enough 
to invalidate the law that others may do the 
same thing and go unpunished, if, as a 
matter of fact, it is found that the danger is 
characteristic of the class named. * * * The 
question therefore narrows itself to whether 
this court can say that the (legislature) was 
not warranted in assuming as its premise for 
the law that (the class which the law 
singles out was) the peculiar source of the 
evil that it desired to prevent.’ 

“There is no reason to suppose that per- 
sons FHA mortgages on their homes are 
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more likely to discriminate against minority 
groups than those who have conventional 
mortgages or no mortgages, or those who 
are purchasing upon contract. This act 
would prohibit Commander O’Meara from 
doing what his neighbors are at perfect 
liberty to do. It gives to those who have 
conventional mortgages, or no mortgages, 
and those who are buying upon contract, 
special privileges and immunities which are 
not accorded to him. The classification is 
arbitrary and capricious and bears no reas- 
onable relation to the evil which is sought 
to be eliminated. It not only violates the 
equal protection clause of the 14th Amend- 
ment to the United States Constitution, but 
violates the special privileges and immuni- 
ties clause of Article I, Section 12, of the 
Washington State Constitution.” 

The judgment appealed from is affirmed. 


DONWORTH and WEAVER, JJ., concur. 


Concurring 


MALLERY, Justice (concurring). 


The respondents refused to sell their home to 
a Negro, and, when the Washington State Board 
Against Discrimination (hereinafter called the 
board) ordered them to do so, they appealed to 
the superior court. 

The trial court, upon the appeal, held that 
Laws of 1957, chapter 37, p. 107 (hereinafter 
referred to as the act), which created the board 
and gave it the power to order the sale of private 
property to a Negro, was unconstitutional. The 
board, in its capacity as a party litigant, then 
appealed to this court the trial court’s reversal 
of its own order, which it had issued in its role 
as a tribunal. 


L 


The respondents’ home, which was ordered 
sold to a Negro, is specifically protected against 
such an order by amendment 9 of the Washing- 
ton state constitution, which provides, inter alia: 


“Private property shall not be taken for 
private use, except for private ways of ne- 
cessity, and for drains, flumes, or ditches on 
or across the lands of others for agricultural, 
domestic, or sanitary purposes. * * *” 
(Italics mine. ) 
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The act of the legislature is invalid because 
it derogates from this constitutional right. The 
legislature attempted to evade the prohibition 
of the constitution by using an arbitrary classi- 
fication of private homes, which it designated as 
publicly-assisted housing. This was done in rec- 
ognition of the fact that the ninth amendment 
is not applicable to government institutions. It 
then proceeded to subject private homes to 
forced sales to private people on the assumption 
that it could treat private homes as public in- 
stitutions if it called them by some phrase having 
the word public in it. The arbitrary classification 
of publicly-assisted housing is found in RCW 
49.60.010, which provides inter alia: 


“ ® © A state agency is herein created 
with powers with respect to elimination and 
prevention of discrimination * * * in pub- 
licly assisted housing because of race, creed, 
color, or national origin; * * *” (Italics 
mine. ) 


That the classification publicly-assisted hous- 
ing does not mean government financed slum 
clearance projects (with which the act is not 
concerned), government housing projects, or 
any other conceivable form of housing owned, 
operated, regulated, or controlled by the gov- 
ernment is clearly established by the way the 
act itself defines the phrase publicly-assisted 
housing. RCW 49.60.040 provides, inter alia: 


“‘Publicly-assisted housing’ includes any 
building * * * used * * * as the home * * * 
of one or more persons, * * * which is 
financed in whole or in part by a loan, 

* * ® the repayment of which is guaran- 
teed or insured by the federal government 
* * * or the state * * * during the life 
of such loan * * *” 


The theory of the act that F. H. A. financing 
converts a private home into a public institution 
is a palpable subterfuge to violate the clear man- 
date of the ninth amendment to the state con- 
stitution. 

The constitutional question posed by this case 
is simply this: Can a private person, Negro or 
white, compel any owner to sell his private home 
to him? The act in question says that he can. 
The answer of the ninth amendment of the state 
constitution, quoted above, is an unequivocal no. 
The personal characteristics of the home owner 
and would-be buyer are irrelevant to the con- 
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stitutional protection of private property, which 
is absolute. 

The act violates the ninth amendment of the 
state constitution and is, therefore, invalid. 


Il. 


The tribunal's order that the respondents sell 
their home to a Negro involves the title and pos- 
session of real property. The act purports to con- 
fer jurisdiction upon the board and tribunal to 
make the adjudication embodied in the order ap- 
plicable to real property. 

This is violative of Art. IV, § 6, of the state 
constitution, which provides, inter alia: 


“The superior court shall have original 
jurisdiction in all cases * * * which involve 
the title or possession of real property, 
* ¢ ¢” (Italics mine.) 


A real property owner has a constitutional 
right to have his title and possessory rights to 
real property adjudicated in the superior court 
in the first instance. It is apparent that the act 
purports to relegate the superior court to an ap- 
pellate jurisdiction and to confer original juris- 
diction upon the board-tribunal for the purpose 
of ordering the sale of real property to Negroes. 

None of the inferior tribunals in this state can 
exercise any jurisdiction whatever over the title 
and possession of real property for the inescap- 
able reason that they have no original jurisdic- 
tion over real property in particular and no ap- 
pellate jurisdiction of any kind. 

The act ignores and violates the state con- 
stitution in its attempt to confer original juris- 
diction upon the board and thereby relegate the 
superior court to an appellate jurisdiction. This 
is done specifically in RCW 49.60.270, which pro- 
vides for “* * * a review of such order in the 
superior court * * *.” It further emphasizes 
the appellate nature of the superior court’s jur- 
isdiction in RCW 49.60.260, which provides that, 
upon appeal from the tribunal’s order to the 
superior court, 


“(2) The findings of the hearing tribunal 
as to the facts, if supported by substantial 


and competent evidence shall be conclusive. 
#2 93” 


The act is a legislative mandate to the superior 
courts to give credence to the factual findings of 
an inferior tribunal. It therefore violates Art. IV, 
§ 6, of the state constitution for the reason that 


only superior courts have original jurisdiction 
over real property. 


III. 


The act violates Art. I, § 3, of the state con- 
stitution, which provides: 


“No person shall be deprived of life, lib- 


erty, or property, without due process of 
law.” 


The most elementary requirement of due proc- 
ess of law is that the adverse parties have their 
conflict resolved by an independent tribunal. 
The tribunal created by the act is neither inde- 
pendent nor impartial. It is an integral part of 
the board and serves as its right hand. RCW 
49.60.250 provides that the chairman of the 
board (in its role as prosecutor) shall appoint 
the tribunal from among the “* * * members 
of the board or a panel of hearing examiners 
*¢ @” 

Thus, the board and tribunal are composed 
of the same members, who function together 
for a common purpose. The coach of a team is 
never permitted to appoint as referee one of his 
players who happens to be on the bench at the 
moment. Where one party litigant appoints the 
tribunal, there can be no claim that the adverse 
party has had his day in court. The board and 
its self-appointed tribunal do not meet the most 
elementary requirements of an independent 
judiciary. 

IV. 


The act has created an agency with a com- 
bination of legislative, administrative, and judi- 
cial powers in violation of the constitutional 
separation of these powers. Its legislative powers 
are found in RCW 49.60.120, which provides, 
inter alia: 


“The board shall have the functions, pow- 
ers and duties: * * * 

“(3) To adopt, promulgate, amend, and 
rescind suitable rules and regulations to 
carry out * * * the policies and practices of 
the board * * *” (Italics mine.) 


RCW 49.60.120 gives it the power “(4) To 
receive, investigate and pass upon complaints 
* * *” (Italics mine.) The board has exer- 
cised the authority conferred upon it by the act 
to both prosecute and judge. over five hundred 
complaints filed with it. The following things 
were done in the instant case under the modus 
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operandi authorized by the specified sections of 
the act: 

The Negroes complained to the board that the 
respondents refused to sell their home to them 
(RCW 49.60.230). The board investigated and 
made a finding in favor of the Negroes (RCW 
49.60.240). Upon respondents’ refusal to accede 
to the board’s finding, a tribunal was appointed 
(RCW 49.60.250). It held a hearing and issued 
the order that respondents sell their home to the 
Negroes (RCW 49.60.250). The respondents ap- 
pealed the order to the superior court (RCW 
49.60.270) to avoid punishment for disobeying 
the tribunal’s order, which is a misdemeanor 
(RCW 49.60.310). 

The superior court reversed the tribunal’s or- 
der upon the ground that the act authorizing 
coerced sale of private homes to Negroes is un- 
constitutional. The board, as the adverse party 
in the litigation, appealed from the superior 
court’s reversal of the identical order which it 
itself had issued as a tribunal (RCW 49.60.260 
(3)). 

Thus, the board initiated the case in its role 
of investigator. As prosecutor, it presented its 
finding to itself as a tribunal in which role it 
adjudicated the respondents’ property rights by 
entering an order or judgment that they sell 
their home to the Negro complaints. When the 
superior court reversed the tribunal’s judgment, 
it reverted to its role as prosecutor by appealing 
the superior court’s reversal of its own order 
entered as a tribunal to this court. Pooh Bah 
of Mikado fame switched roles more tunefully, 
but not more often than the board does pursuant 
to the provisions of the act. 

The act is unconstitutional because it confers 
a combination of powers upon the board which 
the state constitution requires to be separate. 

The act erroneously assumes that by merely 
calling any agency a tribunal, it can then func- 
tion as a court in addition to its other duties even 
though it lacks all the elements and characteris- 
tics which are constitutionally essential to afford 
due process to parties brought before it. 

A casual examination of the act reveals that 
the committee or tribunal serves as a flying 
squadron to be called anywhere to bargain on 
behalf of any disgruntled Negro who has com- 
plained against a white man. It is called a board 
in this bargaining state of the proceeding. It 
designates itself as a tribunal in the succeed- 
ing coercive stage. 

The act provides for this instantaneous trans- 
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formation in the following sections: RCW 49.60. 
250 provides that the board render its services 
free of charge to Negro complainants. RCW 
49,60.230 provides how a Negro files his com- 
plant to mobilize the board. RCW 49.60.040 
provides that a Negro is discriminated against 
if, by purchasing any service or commodity, he 
was “* * * treated as not welcome, accepted, 
desired or solicited; * * *” RCW 49.60.240 pro- 
vides the board will promptly investigate the 
complaint and if true, will endeavor to secure 
a written agreement from the white man not to 
repeat the offensive act alleged in the complaint. 

The board thus bargains for voluntary written 
surrender of the white man’s private constitu- 
tional rights. This is made financially attractive 
to the white man because his surrender at this 
stage of the proceeding can be made without 
any cost to him. If he elects to defend his consti- 
tutional rights, he must bear his own cost in the 
ensuing prosecution before the tribunal and upon 
appeal. This is reputed, in the instant case, to be 
upwards of ten thousand dollars. RCW 49.60.250 
provides for the tribunal hearing, and the is- 
suance of a formal order by it. RCW 49.60.310 
makes disobedience of the order a misdemeanor. 
If the outcome of the board or tribunal action 
is not what the Negro wanted, he may have a 
new hearing before the board or he may appeal 
from a tribunal order to the superior court 
(RCW 49.60.270). 

The board and tribunal would be well calcu- 
lated to achieve the objectives of the act by 
summarily disposing of individual objections 
thereto were it not for the fact that a court can- 
not prosecute a case before itself and a prose- 
cutor cannot be the judge of a case he presents. 

The act attempts to create such an unconsti- 
tutional combination and caps it all off with a 
final coup de grace to the rights of individuals 
by RCW 49.60.290, which provides: 


“No court of this state shall have jurisdic- 
tion to issue any restraining order or tempo- 
rary or permanent injunction preventing the 
board from performing any function vested 
in it by this chapter.” 

V 
The coercion of one indivdual by another in 
his private affairs is prohibited by Art. I, § 7, of 
the state constitution. It provides: 
“No person shall be disturbed in his pri- 


vate affairs, or his home invaded, without 
authority of law.” 
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This is a general statement of that complex 
of liberties encompassed in the expression “The 
Free World” as currently used in commentaries 
upon world events. 

This constitutional right of the individual not 
to be dominated in his private affairs is pred- 
icated upon the theory that the greatest good 
for the greatest number can be best achieved by 
permitting the individual to choose his own 
course of action, conforming, of course, to the 
reciprocal rights of others. 


“e © © In dealings between men, both 
cannot be free unless each acts voluntarily, 
otherwise one is subjected to the other's 
will.” Browning v. Slenderella Systems of 
Seattle, 54 Wash.2d 440, 341 P.2d 859, 868. 


Until our constitution is amended, we must 
forego the benefits of regimentation with which 
other parts of the world are blest. 

Thus, a white man may exercise his constitu- 
tional right to choose his own course of action 
in his private affairs by making a voluntary sale 
of his home in an exclusive district to a Negro. 
Neighbors cannot disturb him in his private af- 
fairs by having him enjoined from doing so. So 
also, if a white man refuses to sell his home to a 
Negro, his constitutional right not to be dis- 
turbed in his private affairs shields him from 
coercion on the part of the Negro. 

The act, which provides for such coercion, is 
invalid because it is in irreconcilable conflict 
with the state constitution. 


OTT, J., concurs. 


Dissent 


ROSELLINI, Judge (dissenting). 


In approaching the question presented in this 
case, whether the 1957 amendment to RCW 
49.60.030 is a valid exercise of the police power, 
the majority have not seen fit to set forth the 
rules which bind the court in examining such a 
question. These rules, so often repeated and yet 
apparently not always understood, were most 
recently set forth in Clark v. Dwyer, 56 Wash.2d 
425, 353 P.2d 941, and are in brief: 

The state constitution is not a grant, but a 
limitation on the law-making power, and the 
power of the legislature to enact all reasonable 
laws is unrestrained except where, either ex- 
pressly or by fair inference, it is prohibited by 
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the state and federal constitutions. Where the 
validity of a statute is assailed, there is a pre- 
sumption of the constitutionality of the legisla- 
tive enactment, unless its repugnancy to the 
constitution clearly appears or is made to ap- 
pear beyond a reasonable doubt. Where possible, 
it will be presumed that the legislature has af- 
firmatively determined any special facts requisite 
to the validity of the enactment, even though no 
legislative finding of fact appears in the statute. 
The court must always bear in mind that the 
legislature, and not the court, is the chosen 
representative of the people and when it passes 
a law, it is the voice of the people speaking. 

The police power extends not only to the pres- 
ervation of the public health, safety, and morals, 
but also to the preservation and promotion of 
the public welfare. The police power is an at- 
tribute of sovereignty, an essential element of 
the power to govern, and a function that cannot 
be surrendered. It exists without express declara- 
tion, and the only limitation upon it is that it 
must reasonably tend to correct some evil or pro- 
mote some interest of the state, and not violate 
any direct or positive mandate of the constitu- 
tion. 

I think the majority have conceded that there 
exists an evil with which the legislature is prop- 
erly concerned and that the law in question was 
enacted to correct a portion of that evil. They 
have quoted from the opinion of the trial court 
a finding that the evil actually exists; so we are 
not limited to a presumption that the legislature 
found the evil to exist. We have a finding of fact 
that it does exist. Without such a finding, we 
would still be compelled to take judicial notice 
of the fact that discrimination in housing is one 
of the major social problems of our day, seriously 
and adversely affecting the public welfare. 

Without doubt, then, the first requirement for 
a valid exercise of the police power has been 
met. Does the law in question reasonably tend 
to correct that evil? The majority do not deny 
that it does. There may be disagreement as to 
whether a law requiring sellers of publicly-as- 
sisted housing not to discriminate on the basis 
of race, creed, or color is the most effective way 
to attempt to correct or alleviate the problem, or 
the wisest way, but I think it cannot be gainsaid 
that, wherever the law is enforced, it does tend 
in some way to correct the evil. A crack appears 
in the walls of the ghetto, and the educational 
process which, we hope, will someday eliminate 
the evil of discrimination, begins. The second 
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requirement for a valid exercise of the police 
power has therefore been met also. 

But the majority have decided that the law 
must fall because it violates two direct or posi- 
tive constitutional mandates—the fourteenth 
amendment to the federal constitution, which 
forbids states to deny equal protection of the 
laws to persons within their jurisdiction, and Art. 
I, § 12, of the state constitution, which provides: 


“No law shall be passed granting to any 
citizen, class of citizens, or corporation other 
than municipal, privileges or immunities 
which upon the same terms shall not equally 
belong to all citizens, or corporations.” 


These provisions do not prohibit class legisla- 
tion. They do require that such legislation must 
apply alike to all persons within a class, and rea- 
sonable ground must exist for making a distinc- 
tion between those within, and those without, a 
designated class. Within the limits of these re- 
strictive rules, the legislature has a wide measure 
of discretion, and its determination, when ex- 
pressed in statutory enactment, cannot be suc- 
cessfully attacked unless it is manifestly arbitrary, 
unreasonable, inequitable, and unjust. Clark v. 
Dwyer, supra; Faxe v. Grandview, 48 Wash.2d 
342, 294 P.2d 402; Bauer v. State, 7 Wash.2d 476, 
110 P.2d 154. These cases also point out that it is 
universally held that courts will not look too 
nicely into legislative acts to determine whether 
a reasonable distinction exists. 


These are rules which were overlooked by the 
trial court in its memorandum opinion and have 
consequently been overlooked by the majority in 
adopting that opinion as their own. Significantly, 
moreover, they have overlooked the corollary 
principle that the legislature, when it chooses 
to act to correct a given evil, need not correct all 
of the evil at once, but may proceed step by 
step. The power of a state to classify objects of 
legislation may be determined by degrees of evil 
or exercised in cases where detriment is specially 
experienced. Numerous cases of the United 
States supreme court and state courts so hold- 
ing are cited in 12 Am Jur. 163, Constitutional 
Law § 485, n. 17. Among them is Laughney v. 
Maybury, 145 Wash. 146, 259 P. 17, 54 A.LR. 
393. 

Was there in this case no reasonable ground 
of distinction between sellers of publicly-assisted 
housing and sellers who have not received such 
aid? I think it should be manifest that while the 
practice of discrimination on the basis of race, 
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creed, or color in the sale of any housing is 
objectionable and harmful to the community, in 
the case of a sale by one to whom the public 
(including those discriminated against) has lent 
its aid in acquiring his ownership, it is particu- 
larly odious. Inasmuch as the state itself is not 
permitted, under the fourteenth amendment, to 
give any support to discriminatory acts, it seems 
only logical to me that the legislature, recogniz- 
ing the great public concern in this matter, 
should determine that it would not lend its aid 
indirectly by permitting discrimination by those 
who offer their publicly-assisted housing for sale. 

It is significant that, with the exception of 
Colorado, all states which have enacted laws 
prohibiting discrimination in housing (Califor- 
nia, Connecticut, Massachusetts, New Jersey, 
New York, Oregon, Rhode Island, Washington) 
limited the coverage of the initial enactment to 
public or publicly-assisted housing. In two of 
these states, New York and New Jersey, these 
laws have been upheld against the charge of 
unreasonable classification. In the New York 
case, New York State Comm. Against Discrimi- 
nation v. Pelham Hall Apartments, Inc., 10 
Misc.2d 334, 170 N.Y.S.2d 750, 759, the opinion 
states that 


“# ® ® the test is whether or not the clas- 
sification rests upon some reasonable basis 
bearing in mind the subject-matter and the 
object of the legislation.” 


After noting that civil rights and anti-discrim- 
ination legislation both in New York and on the 
federal level have been “a step by step” proposi- 
tion, the court continued: 


“@ @ © A proceeding step by step by 
legislative bodies to eliminate the practice 
of racial discrimination in affairs closely con- 
nected with the lives of our citizens is not 
only a reasonable, but in in view of chang- 
ing times and circumstances, a required 
method of procedure in the interest of public 
welfare. The legislature was authorized to 
proceed as it did in imposing a ban against 
discrimination in housing, that is, by gradual 
steps, beginning with provisions applicable 
to various classes of publicly owned and 
-managed housing and over a period of time 
extending the provisions to specified classes 
of private housing projects inaugurated or 
carried out with governmental assistance. 
Proceeding in such manner required classi- 
fication in the legislation enacted from time 
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to time; and, under the circumstances, rea- 
sonable classification was justified.” 


In other words, is the legislature acting un- 
reasonably when, in adopting reforms in this 
emotion-wrapped field involving race relations, 
it elects to proceed slowly? 


In the New Jersey case, Levitt & Sons, Inc. v. 
Division Against Discrimination, etc., 31 N.J. 514, 
158 A.2d 177, appeal dismissed for want of a 
substantial federal question, 363 U.S. 418, 80 
S.Ct. 1257, 4 L.Ed.2d 1515, the state supreme 
court dealt at length with the argument that the 
New Jersey law against discrimination, by in- 
cluding within its purview only publicly-assisted 
housing, created an unreasonable and arbitrary 
classification in violation of the federal and state 
constitutions. Quoting Clark v. Paul Gray, Inc., 
306 U.S. 583, 59 S.Ct. 744, 83 L.Ed. 1001, the 
unanimous opinion stated that there is a pre- 
sumption in favor of the constitutionality of a 
statute and that it will be upheld unless facts 
judicially known or proved refute that presump- 
tion. The opinion then stated that classification 
will be sustained unless it causes “invidious dis- 
crimination,” and next quoted the following 
passage from a previous decision of the same 
court (New Jersey Restaurant Ass’n, Inc. v. Hol- 
derman, 24 N.J. 295, 131 A.2d 773): 


“<@ © © It is easily stated that the classi- 
fication (1) must not be palpably arbitrary 
or capricious, and (2) must have a rational 
basis in relation to the specific objective of 
the legislation. But the second proposition 
is qualified by limitations which compound 
the difficulties of one who assails the legisla- 
tive decision. Thus it is not enough to dem- 
onstrate that the legislative objective might 
be more fully achieved by another, more ex- 
pansive classification, for the Legislature 
may recognize degrees of harm and hit the 
evil where it is most felt. [citing cases] The 
Legislature may thus limit its action upon 
a decision to proceed cautiously, step by 
step, or because of practical exigencies, in- 
cluding administrative convenience and 
expense, * * * or because of “some sub- 
stantial consideration of public policy or 
convenience or the service of the general 
welfare.” * * * Hence it may “stop short of 
those cases in which the harm to the few 
concerned is thought less important than 
the harm to the public that would ensue if 


the rule laid down were made mathemati- 
cally exact.”’” [31 NJ. 514, 158, A.2d 186.] 


Applying these rules to the case at bar, the 
opinion rejected the “unreasonable classification” 
argument. It said: 


“Considering the circumstances which led 
to the enactment of the statute in question, 
it becomes apparent that the classification 
presents no constitutional difficulties. We 
may note the pressing need for adequate 
housing for minority groups. Many more in 
these groups that at present would be in a 
position to take an active and beneficial role 
in the cultural, social and economic life of 
the community were they given an oppor- 
tunity, and a vital factor in affording this 
opportunity is access to normal housing ac- 
commodations. The portion of the statute in 
question which relates to housing may be 
viewed as a means chosen to ease the hous- 
ing problem facing minority groups. It may 
be argued that the main purpose is to secure 
some measure of adequate housing for mi- 
norities and only incidentally to this purpose 
is discrimination proscribed. The desired end 
may be achieved by legislating in regard 
only to a specific kind of housing. And the 
type of housing chosen is that most easily 
financed and as to which established pat- 
terns would least likely be disturbed. If 
these goals are not the intent of the Legis- 
lature, they do at least serve to demonstrate, 
insofar as they give a reasonable basis for 
the statutory classification, that the statute 
is not invalid on its face or palpably arbi- 
trary. Cf. Sage Stores Co. v. State of Kansas, 
323 U.S. 32, 35, 65 S.Ct. 9, 89 L.Ed. 25 
(1944); Jamouneau v. Harner, 16 N.J. 500, 
519-520, 109 A.2d 640,(1954), certiorari de- 
nied 349 U.S. 904, 75 S.Ct. 580, 99 L.Ed. 
1241 (1955); Reingold v. Harper, 6 N.J. 182, 
194, 78 A.2d 54 (1951). In the absence of a 
showing of an actual injury to the plaintiffs, 
which was not attempted in the proofs, we 
cannot declare the legislation unconstitu- 
tional. Thus, the means chosen by the Legis- 
lature to accomplish its goals are not 
unreasonable, and on that basis we hold that 
plaintiffs’ argument that the Law Against 
Discrimination incorporates an unconstitu- 
tional classification is without merit.” 


The trial court in the case before this court 
attempted to distinguish these cases by pointing 
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out that in the New York case, multiple-unit 
apartment houses were involved, whereas 
O’Meara was merely selling a private dwelling. 
No attempt was made to distinguish the New 
Jersey case which dealt with discrimination in 
the sale of one-family dwelling units. 

I am at a loss to understand, and the majority 
do not explain, the theory under which they 
attach significance to the fact that the financing 
had already been secured when the 1957 law 
was passed. They say that O’Meara did not vol- 
untarily subject himself to its restraints when he 
secured his housing. The same would be true of 
any person who had acquired his property, or 
entered into a contract for its purchase prior to 
the effective date of the act if it applied to all 
housing and not just publicly—financed housing; 
yet the majority apparently concede that such 
a law would be valid. The same facts existed 
in the New Jersey case, but no one saw fit to 
attach any significance to them. I do not see that 
they are at all relevant. There is no contention 
that this is an ex post facto law, or retroactive 
in effect. 

Without criticizing the New Jersey case in any 
way, the majority dismiss it as “not binding pre- 
cedent,” although they have no hesitation in 
adopting, without analysis or discussion, the trial 
court’s opinion rendered in this case. That “bind- 
ing precedent” was criticized at some length in 
an article which appears in the New York Law 
Forum, Vol. 6, 1960, p. 38, written by Arnold 
Forster and Sol Rabkin. I readily recognize that 
this is not binding precedent either; nevertheless, 
the author’s analysis of the classification problem 
in this case is so succinct that I will take the 
liberty of quoting from it. After setting forth 
the rules which I have referred to above, re- 
garding the heavy burden resting on one assail- 
ing a classification, to show that it is arbitrary 
and without reasonable basis, they say: 


“It would appear that the legislature’s de- 
cision to impose a duty of non-discrimina- 
tion on those selling housing which they 
obtained with the aid of the public credit 
has several very reasonable grounds. It is 
hardly arbitrary for the legislature in select- 
ing the housing to which it will first apply 
a ban on discrimination, to impose that re- 
quirement of higher community conduct on 
those receiving public aid. Is not the 
strengthening of the guarantee of equal 
treatment implicit in our basic democratic 
institutions a proper requirement to impose 
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on housing obtained by the use of the pub- 
lic credit? Another reasonable basis for the 
legislature’s selection of publicly assisted 
housing as the first class to be subjected to a 
ban on discrimination is that such a ban can 
be more easily enforced than a ban on other 
types of housing since the very involvement 
of a public agency in such transfers makes 
enforcement of the ban easier in such trans- 
actions. Furthermore, the sanction of pos- 
sible delay of suspension of the public mort- 
gage insurance is available as a potential 
additional enforcing device. 


“It is clear that there are not one, but 
several, completely reasonable bases for the 
legislative classification involved in statutes 
barring discrimination in publicly assisted 
housing and that, therefore, any effort to 
strike down such statutes as improper legis- 
lative classifications is improper.” 


The trial court seems to have been disturbed 
by the nature of this legislation, which imposes 
a limitation on an owner of real property who 
decides to sell it. The court makes frequent refer- 
ence to the concept of “freedom of contract.” But 
that property rights are held and must be used 
subject to reasonable regulations under the police 
power is so well established that citations of au- 
thority are unnecessary. The trial court and the 
majority have implicitly recognized that it is not 
enough to show that an incident of property 
ownership has been restricted in order to suc- 
cessfully challenge the constitutionality of an act. 


The freedoms protected by positive mandate 
of the constitution are those contained in the first 
amendment to the federal constitution, and Art. 
I, §§ 4, 5, and 11 of the state constitution. These 
are the freedom of religion, speech, press, and 
assembly. In Nostrand v. Balmer, 53 Wash.2d 
460, 335 P.2d 10, this court exercised the most 
extreme judicial restraint in upholding a law 
attacked as an interference with two of those 
freedoms, searching diligently through all man- 
ner of evidence (reliable and not so reliable) to 
find some facts which would justify its enact- 
ment. Now, confronted with an act which does 
not abridge any of these expressly-protected 
freedoms, but merely imposes a limitation on the 
disposition of one’s property which is clearly 
reasonable and unoppressive, the majority 
eagerly and peremptorily strike it down. To my 
mind, the respondent has failed to sustain the 
burden of demonstrating the invalidity of the 
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act; and the decision of the majority is an arbi- area, is an important contributing factor to its 
trary interference with the will of the people ex- _ spread and its perpetuation. A great public need 
pressed unequivocably through legislation. exists to end this discrimination. 

I am convinced that the police power, the 

I would xiao - P least limitable of the powers of government, al- 

ready so extensively used to subordinate the 

FINLEY, C. J., and HILL and HUNTER, JJ.,__s rights of property ownership and of contract 
concur in Judge ROSELLINISS dissent. where they conflict with the public interest, can 

: , , be properly exercised to meet that need. I do not 

HILL, Justice (dissenting). think its exercise requires the crutch of publicly- 
assisted housing. The prohibition should be di- 

I have signed Judge ROSELLINI’S dissent, rected against discrimination, and not against 
but feel impelled to encumber the record with a _— discrimination by some particular group based 
brief expression of my own views. on their method of financing. 

The trial court’s memorandum opinion, quoted By signing Judge ROSELLINIS dissent, I 
and approved by the majority, states clearly the have indicated that I agree that the particular 
harmful effects of segregated housing. Segre- classification used by the legislature can be justi- 
gated housing, of course, is due to a multiplicity _ fied, but that does not mean that its wisdom is 
of causes; however, the discrimination, which not open to serious question. 


prevents those who have the desire and the 1. Wallilay Gi@inances; height of failings, methille 
means to acquire housing outside the segregated construction; character of materials, etc. 





INDIANS 


Jurisdiction—Oregon 
James Quentin ANDERSON vy. C. T. GLADDEN, Warden. 
United States Court of Appeals, Ninth Circuit, July 7, 1961, 293 F.2d 463. 


SUMMARY: An Indian convicted of murder in 1954 by an Oregon circuit court applied to a 
federal district court for a writ of habeas corpus, alleging that the state courts lacked juris- 
diction to try him for that crime. Before 1953, the federal courts had had exclusive juris- 
diction to prosecute Indians committing murder on an Oregon Indian reservation, but a 
1953 congressional enactment had given the state exclusive jurisdiction to prosecute such a 
crime. The writ was denied by the district court. On appeal, petitioner argued that the statute 
was too ambiguous to abrogate his substantial rights created by a treaty with his tribe, and 
that the statute did not transfer jurisdiction over such crimes until the state had by affirma- 
tive legislation bound itself to assume such jurisdiction. The Ninth Circuit Court of Ap- 
peals affirmed the denial of the writ, holding that the statute is not ambiguous, and that 
the federal court is bound by a state supreme court decision ruling affirmative legislation 
not necessary to enable the state courts to exercise the jurisdiction in question. 








——— ae 


ee a ee ee ll 








1961-62] COURTS 


PUBLIC ACCOMMODATIONS 
Resorts—New York 


Application of Sylvia TROWBRIDGE, etc., Respondent, v. Bernard KATZEN, et al., consti- 
tuting the State Commission Against Discrimination, on the complaint of Robert E. SACHS, 
Appellants. 


New York Supreme Court, Appellate Division, Third Department, August 1, 1961, 218 N.Y.S.2d 808. 


SUMMARY: A New Yorker, who is Jewish, responded to the advertisement of a resort farm. 
In reply he received a brochure in which the phrase “Serving Christian Clientele Since 1911” 
appeared twice. A complaint was filed with the New York State Commission Against Discrim- 
ination, alleging violation of the New York Civil Rights Law in that the brochure phrase 
meant that Jewish guests were not acceptable, desired or solicited at the farm. At a hearing, 
the commission rejected the defenses raised by the proprietor of the farm without permitting 
her to make an oral argument, and ruled that the farm was a place of public accommodation 
and that the challenged phrase expressed an intent to limit patronage to guests of a particu- 
lar religious belief. An order was entered requiring the elimination of the phrase in adver- 
tising and prohibiting discrimination generally. 5 Race Rel. L. Rep. 552 (1960). The pro- 
prietor then applied to a New York Supreme Court for review of the order, and the 
commission filed a cross-motion to enforce it. On trial, the court set aside the order, hold- 
ing that the phrase in question would not reasonably be interpreted so as to violate the 
statute’s proscription of words indicating “that the patronage or custom thereat of any person 
belonging to or purporting to be of any particular race, creed, color or national origin is 
unwelcome, objectionable, or not acceptable, desired or solicited.”” 5 Race Rel. L. Rep. 837 
(1960). 

The Appellate Division of the Supreme Court held that there was sufficient evidence to 
sustain the commission’s order on the merits, but affirmed the annulment of the order on the 
procedural ground that the proprietor should have been permitted to present an oral argu- 
ment to the commission. The court therefore ordered that the commission hold a new hear- 
ing, at which the proprietor should have the opportunity to present her argument. 


Before BERGAN, P. J., GIBSON, HERILHY, REYNOLDS and TAYLOR, JJ. 
MEMORANDUM DECISION 


The order of the Special Term annulling the 
determination of the Commission on the merits is 
not sustained by the record. A sufficient ground 
within the statute and within the frame of the 
Commission’s power to sustain its order is shown; 
but the formal rules of the Commission permitted 
the petitioner to make an oral argument. At the 


Dissent in Part 


GIBSON and HERLIHY, JJ., dissent in part, 
in separate memoranda, and vote to reverse the 
order, to deny the motion to vacate and to grant 
the cross motion for an order of enforcement. 


GIBSON, Justice. 








conclusion of the hearing petitioner’s counsel ex- 
pressly asked permission to argue and this was 
denied. 

Order modified to direct the determination be 
annulled and that a new hearing be held at 
which opportunity to present argument in ac- 
cordance with the Commission’s rules be af- 
forded; and as thus modified, the order is 
affirmed, without costs. 

& a = 

BERGAN, P. J., and REYNOLDS and TAY- 

LOR, JJ., concur. 
= 


* 


The order appealed from (1) reversed an 
order of the New York State Commission Against 
Discrimination directing, among other things, 
that petitioner-respondent desist from publishing 
or circulating any advertisement containing the 
language “Serving Christian Clientele Since 
1911”; and (2) denied a cross motion for an 
order for the enforcement of the Commission’s 
said order. Executive Law, § 298. 23 Misc.2d 
111, 203, N.Y.S.2d 736. 

After a hearing, the Commission found that 
petitioner-respondent was the manager and the 
agent or employee of a hotel and place of public 
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accommodation and that she mailed to complain- 
ant Sachs a brochure advertising it and twice 
repeating the language above quoted; and found, 
further, “that said legend ‘Serving Christian 
Clientele Since 1911’ as used in said brochure 
connotes that the patronage or custom of non- 
Christians at the resort hotel, known as Trow- 
bridge Farm, is unwelcome, objectionable or not 
acceptable, desired or solicited.” An unlawful 
discriminatory practice (Executive Law, § 296, 
subd. 2) having thus been found, the Commis- 
sion’s order, now before us, followed as of course 
(Executive Law, § 297). 

“The findings of the commission as to the facts 
shall be conclusive if supported by sufficient 
evidence on the record considered as a whole” 
(Executive Law, § 298). In its context (includ- 
ing the juxtapositional statement that “no one is 
admitted or long accommodated who wouldn't 
belong in the ‘family circle’”), the language 
complained of was legally susceptible of the 
connotation and effect accorded it by the Com- 
mission and the testimony and documentary evi- 
dence received by the Commission were suffici- 
ent to support its factual determination. Indeed, 
complainant’s evidence and that adduced as the 
result of the Commission’s investigation stand 
essentially uncontradicted and, upon the entire 
record, the inferences drawn cannot be held un- 
reasonable. Holland v. Edwards, 307 N.Y. 38, 
44, 119 N.E.2d 581, 44 A.L.R.2d. 1130. 

Neither before the Commission nor here did 
petitioner-respondent contest the merits. She 
does urge certain procedural and other objections 
but these seem to me groundless. Thus, it is of 
no moment that the alleged corporate lessee was 
not made a party, as its joinder was in no way 
necessary and the Commission’s order was not 
directed to it. I am unable to find either arbi- 
trary or unreasonable the Commission’s action in 
declining to hear oral argument after the case 
was closed and decision reserved and, in lieu 
thereof, affording counsel opportunity to file 
briefs. The “full authority” given to the hearing 
commissioners “to control the procedure of the 
hearing” (Rules Governing ‘Practice and Pro- 
cedure before the State Commission Against 
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Discrimination, § 7, subd. d, Executive Law, Ap- 
pendix) was exercised with fairness and restraint, 
as the record discloses; and the “written sum- 
mation” which, on account of the absence of 
oral argument upon the hearing, petitioner sub- 
mits with her brief, does nothing to weaken that 
conclusion. There seems to me no merit in the 
contention that the Commission improperly re- 
ceived evidence of the investigation, including 
conversations with petitioner-respondent, under- 
taken and completed after the complaint had 
been received, but before the determination of 
probable cause had been made and service of 
notice of the complaint and of hearing directed, 
all of which was required by the statute (Execu- 
tive Law, § 297), which also renders inapplicable 
“the strict rules of evidence”; but, in any event, 
the statements of the party were, of course, 
competent evidence against her and, further, 
there was proof that the alleged violation con- 


tinued. 
* & & 


HERLINRY, Justice. 


My vote for reversal is based on more limited 
grounds. The Commission directed a hearing— 
other means to eliminate the alleged unlawful 
discriminatory practice being unsuccessful—and 
on the return date the complainant and an in- 
vestigator of the Commission assigned to this 
particular case testified. Certain statements 
alleged to have been made by the petitioner to 
the investigator remain in the record unrefuted 
or denied. The petitioner rested without offering 
any proof. To my way of thinking, these conver- 
sations spell out the intent of the language con- 
tained in the brochure and form a basis for the 
finding by the Commission of discrimination. 


Precedent is of little value in such matters and 
the use, purpose and intent of a practice in one 
instance may be a ground for discrimination and 
under different circumstances, perhaps not. For 
the reasons stated the record presented a fair 
basis for the finding by the Commission. 


I am in full agreemnt with GIBSON, J., as to 
the procedural objections. 
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PUBLIC ACCOMMODATIONS 


Swimming Pools—Southern Rhodesia, Africa 
Sumanrai Nagarji MEHTA, Applicant and CITY OF SALISBURY, Respondent. 
Southern Rhodesia High Court, October 13, 1961, Judgment No. 64/61. 


SUMMARY: An Asian who had been refused admission to municipal all-European swimming 
pools in Salisbury, Southern Rhodesia, brought an action seeking a declaratory judgment 
that a city “administrative action” racially segregating the city’s swimming pools was illegal, 
and an injunction against further exclusion of plaintiff from the pools reserved for Euro- 
peans. The court found that there was no discrimination as to “tangible facilities,” because 
separate swimming pools were maintained for each race; but it found “intangible discrimina- 
tion” to exist because the city’s order, induced by the prejudices of Europeans, would 
produce feelings of insult among Asians. The court held that, although a city might “differenti- 
ate” between inhabitants on racial grounds, it could not “discriminate” through either tangi- 
ble or intangible discrimination on racial grounds. It was therefore held that the city had no 
power to exclude plaintiff from the swimming pools in question. Since the declaratory judg- 
ment was in plaintiff’s favor, his attorney did not press for the injunction. 

Excerpts from the opinion are printed below. 





BEADLE, C. J. 


This is an application on Notice of Motion in 
which the applicant asks for a declaration of 
rights and for an interdict. The respondent is 
the Municipality of the City of Salisbury estab- 
lished under the Municipal Act, 34 of 1952, to 
which I will henceforth refer to as the Act. This 
Act was a measure specially reserved for the ap- 
proval of the Secretary of State in terms of 
Section 28 of the Southern Rhodesian Constitu- 
tion Letters Patent. The applicant is an Asian 
resident of the city. He owns immovable property 
in the city, is a ratepayer of the city, and is en- 
rolled on the city municipal voters’ roll. 


The respondent, acting under the powers con- 
ferred on it by Section 252(7) of the Act, or its 
earlier equivalents, has established a number of 
swimming baths from municipal funds within 
the Municipal area. These baths are known as 
the Central or Les Brown Bath, the Cranborne 
Bath, the McDonald Park Bath and the Arcadia 
Bath. It also established the George Hartley Bath 
in the African Township of Harare. The Central 
Bath, the Cranborne Bath and the McDonald 
Park Bath are situated in areas which are owned 
or occupied predominantly by Europeans and 
since their establishment, with an isolated ex- 
ception, these baths have been used exclusively 
by the European section of the inhabitants of 
the Municipality. The Arcadia Bath is situated 
in an area which is owned or occupied predom- 
inantly by colored persons and since its estab- 
lishment it has been used predominantly by 


colored persons, though it has been used from 
time to time by Asians, who have been freely 
admitted to it. The George Hartley Bath is situ- 


‘ ated in an African Township and has been used 


exclusively by Africans. Provision was made in 
the 1960-1961 Estimates for establishing a bath 
for Asians in an area owned or occupied pre- 
dominantly by Asians; the bath was not built, 
however, because of some disagreement with the 
Asian Association on the type of bath to be built. 
Agreement has now been reached on this, and 
provision has been made in the current year’s 
estimates for building this bath. 

The respondent states that despite the ab- 
sence of any formal resolution on the subject, it 
can be inferred that the intention when estab- 
lishing each of these baths was to establish it for 
the use of that section of the inhabitants of the 
Municipality by which it in fact has been used. 

On the 16th August, 1961, the respondent 
passed a resolution: 


“That the Council re-affirms that its swim- 
ming baths will be opened on Friday, the 
18th August, 1961.” 


Following the opening of the baths in terms of 
this resolution, a number of Africans and Asians 
were admitted to the Central Bath which caused 
incidents. Arising from this there was pressure 
of public opinion to revert to the customary 
practice of restricting the use of the Central, 
Cranborne and McDonald Park Baths to 
Europeans. Consequently, on the 21st August, 
1961, the respondent passed a resolution: 
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“That having regard to the ratepayer’s 
financial responsibilities, the Swimming 
Baths within the Municipal Area, when not 
reserved under Sections 14(b) or 14(c) of 
the Bye-laws, be made available, as from 
22nd August, 1961, only to ratepayers and 
those eligible for the Voters’ Roll and their 
families.” 


Between the 18th August and the 5th Septem- 
ber, 1961, the attendance at the Central, Cran- 
borne and McDonald Park Baths was very low 
compared with the same period last year. The 
respondent attributed this to two facts. The 
fact that only ratepayers and those eligible for 
the Voters’ Roll and their families were admitted 
to the baths, and to the fact that a strong preju- 
dice exists amongst a very large portion of the 
European section of the inhabitants against 
swimming with members of other racial groups. 
In consequence the respondent passed a further 
resolution on the 5th September, 1961, which was 
subsequently re-affirmed and clarified by a reso- 
lution passed on the 14th September, 1961, which 
reads as follows: 


“That to clarify the Resolution of the Coun- 
cil taken on 5th September, 1961, in the 
following terms: 


*(1) That owing to the public consterna- 
tion in respect of the right of ad- 
mission to the Swimming Baths and 
owing to the urgent necessity for 
arresting the fall in revenue arising 
from the exclusion of certain per- 
sons the Council hereby reverts to 
the customary usage of previous 
years. 


(2) That any previous resolution or 
resolutions of the Council which 
are inconsistent with the foregoing, 
be rescinded insofar as such incon- 
sistency exists.’ 


the Council resolves that it will maintain for 
the future the following baths for the use 
of the sections of the inhabitants of the 
Municipality as set out hereunder: 


The Les Brown Swimming Bath for the 
European section. 


The Cranborne Swimming Bath for the 
European section. 


The McDonald Park Swimming Bath for 
the European section. 
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The Arcadia Swimming Bath for all 
sections other than European and Afri- 
can, 


The Geo. Hartley Swimming Bath for 
the African section.” 


Administrative instructions to implement this 
resolution were apparently passed on to the 
respondent’s officials in charge of the respective 
baths. On the 6th September, 1961, the appli- 
cant went to the Central Bath, tendered the price 
of admission and asked that he be admitted for 
the purpose of making use of the bath. The bath 
attendant, acting in terms of the respondent's 
instructions, refused the applicant admission. 
The applicant states that he wishes to make use 
of the Central Bath for the purpose of swimming 
and also as a spectator, and that the respondent's 
decision to exclude him from this bath is grossly 
insulting to him by reason of the implication that 
purely because he is an Asian, he is unfit to as- 
sociate with the other inhabitants of Salisbury 
in a swimming bath. He alleges that these ac- 
tions of the Council are grossly unreasonable, 
discriminatory and unlawful and in breach of 
his rights, and he accordingly asks for an order: 


“(a) that the resolution of the Salisbury 
City Council passed on 5th September, 
1961, and restricting the use of Munici- 
pal Swimming Baths to the ‘customary 
users’ of the baths be and it is hereby 
declared illegal and of no force and 
effect. 


(b) that it is declared that the respondent 
has no power to exclude the applicant 
from Municipal Swimming Baths on 
the grounds that he is an Asian and the 
respondent be and is hereby inter- 
dicted and restrained from so exclud- 
ing the applicant.” 


Mr. Charles, who appeared for the applicant, 
however, stated that if the Court was of the 
opinion that the Council’s action was unlawful, 
he would not press for an interdict, but would 
be satisfied with a declaratory order. 


The respondent has passed no special resolu- 
tion or bye-law reserving these swimming baths 
each for the exclusive use of a different racial 
section of its inhabitants. This has been done by 
administrative instruction only. 

Before proceeding to deal with the legal issues 
involved in this case it will be as well if I set out 
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my conclusions on the facts to which these legal 
issues are to be applied. 

In cases of this sort, use is frequently made of 
the word “discriminate” in describing actions of 
the sort now under consideration. This word, 
however, has two distinct meanings. Webster’s 
New International Dictionary defines the word 
thus: 


“1, To make a difference or distinction; to 
distinguish accurately; as to discriminate 
between probability and presumption. 

2. To make a difference in treatment or 
favor (of one as compared with others); 
as, to discriminate in favor of one’s friends; 
to discriminate against a special class.” 


Unfortunately in the cases dealing with this sub- 
ject it is not always clear in which sense the word 
is being used. Some judges have attempted to 
make their meaning plain by using expressions 
such as “discrimination coupled with equality”, 
(see the judgment of de Villiers J. A. in The 
Minister of Posts and Telegraphs v. Rasool (1934 
A.D. 167 at 181)), or discrimination coupled 
with partiality and inequality” (see the judgment 
of Centlivres A.J. in R. v. Abdurahman (1950 (3) 
S.A. 136 (A.D.) at 149 (H))). For the sake of 
simplicity and to avoid confusion, I propose, 
therefore, to use the word “discriminate” in one 
sense only, which will be the second meaning 
given it by Webster, that is, discrimination which 
results in some partiality or inequality of treat- 
ment. This I think is now the word’s more pop- 
ular meaning. Instead of using the word in the 
sense of merely “distinguishing between” or in 
the sense of “discrimination coupled with 
equality,” I will use the word “differentiate.” 


The only allegation which the applicant makes 
to support any contention that so far as the 
“tangible factors” for bathing are concerned, 
there has been “discrimination” against Asians 
is the allegation that-the Arcadia bath is approxi- 
mately two miles, while the Central bath is ap- 
proximately one mile from the approximate 
centre of the area in which most Asians in 
Salisbury live. 

Mr. Charles did not argue that so far as the 
“tangible factors” afforded for bathing were con- 
cerned there was any “discrimination” between 
the racial groups. On the facts it would have 
been difficult for him to have done so because 
provided the “tangible factors” afforded the dif- 
ferent races are substantially equal, there would 
be no “discrimination” in treatment in respect of 


these facilities. See the remarks of Centlivres 
J.A. in Abdurahman’s case (supra) at page 149: 


“If the Administration reserves one or more 
first-class coaches for Europeans only and 
one or more first-class coaches for non- 
Europeans only (according to their respec- 
tive reasonable requirements) and restricts 
the use thereof to European and non-Euro- 
peans respectively, there could be no ground 
of complaint in law.” 


The onus is on the applicant to prove “discrimi- 
nation.” (See Kruse v. Johnson (1898 2 QBD 91) 
at pages 99 and 103, Abdurahman’s case (supra) 
Centlivres J.A. at page 145 (D)). 

I might conveniently point out here that the 
approach to municipal administrative actions is 
the same as the approach to municipal bye-laws 
and regulations in deciding whether or not such 
actions or bye-laws are “discriminatory” or ultra 
vires (see such cases as Minister of Posts and 
Telegraphs v. Rasool (supra), Stratford A.C.]J. at 
page 175 and de Villiers J.A. at page 180, Ab- 
durahman’s case (supra) Centlivres A.C.J. at 
page 143, R. v. Lusu 1953 (2) S.A. 484 (A.D.) 
Centlivres C.J. at pages 488 et. seq.) 


So far as the “tangible factors” are concerned 
I do not think the applicant has discharged the 
onus which rests on him of showing that there 
has been “discrimination.” 


There is, however, another aspect of the mat- 
ter which, apart from the dissenting judgment 
of Gardiner A.J.A. in Rasool’s case (supra) does 
not seem to have received much attention yet in 
the South African courts though it has in the 
courts of the United States of America, and that 
aspect is whether or not in the field of racial 
“differentiation” there are not what American 
lawyers term “intangible factors” to be taken into 
account in deciding whether or not in any par- 
ticular case racial “differentiation” amounts to 
racial “discrimination.” 

In the early American case of Plessy v. Fergu- 
son 1896, 41 L.Ed. 256, the Federal Supreme 
Court in dealing with transport facilities decided 
that though the facilities for the different races 
might be “separate”, provided they were “equal”, 
there was no “discrimination” and no infringe- 
ment of the Fourteenth Amendment to the Con- 
stitution, which provides that all citizens are 
entitled to the equal protection of the law. In 
the later and leading case of Brown v. Board of 
Education of Topeka, 1953 98 L.Ed. 873, how- 
ever, the Federal Supreme Court held that the 
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doctrine of “separate and equal” had no appli- 
cation in the field of education and though the 
“tangible factors” in schools provided for negroes 
and Europeans were equal, the compulsory seg- 
regation of the races in the schools amounted to 
an infringement of the Fourteenth Amendment 
and was illegal. The court based its judgment 
on the “intangible factors” involved. At page 
880 of the report of this case Earl Warren C.J. 
said: - 


“To separate them from others of similar age 
and qualifications solely because of their 
race generates a feeling of inferiority as to 
their status in the community that may affect 
their hearts and minds in a way unlikely 
ever to be undone. ... The impact is greater 
when it has the sanction of the law; for the 
policy of separating the races is usually 
interpreted as denoting the inferiority of the 
negro group.” 


The principle laid down in Brown’s case has been 
applied since in America in a number of cases to 
recreational facilities, of which the following are 
examples: 

In Dawson v. Baltimore City 1955, 100 L.Ed. 
492 it was held by the Federal Supreme Court 
that racial segregation in the use of public 
beaches and bath houses maintained by the 
public authorities could no longer be justified 
on the grounds that the “tangible facilities” 
furnished to one race were equal to those 
furnished to the other. In Holmes v. Atlanta 
1955, 100 L.Ed. 492 the Federal Supreme Court 
applied the principle laid down in Dawson’s case 
to municipal golf courses. 

These decisions are of course not binding on 
me, but they are of persuasive force as indicating 
the modern trends in this field of jurisprudence. 

I think the reasons in the instant case for this 
segregation require examination. It seems clear 
that the prime reason is the prejudice of certain 
Europeans against bathing with Asians. Where 
an Asian is forbidden to associate with Euro- 
peans in a swimming bath on this ground alone, 
it must, (as the applicant has alleged in his 
affidavits) induce amongst Asians feelings of 
humiliation, insult and of inferiority. Melius de 
Villiers in his work “The Roman and Roman 
Dutch Law of Injuries” at page 24 states when 
describing a man’s dignitas: 


“By a person’s reputation is here meant that 
character for moral or social worth to which 
he is entitled amongst his fellow-men; by 


dignity that valued and serene condition in 
his social or individual life which is vio- 
lated when he is, either publicly or privately, 
subjected by another to offensive and de- 
grading treatment, or when he is exposed to 
ill-will, ridicule, disesteem or contempt. 
The rights here referred to are absolute or 
primordial rights; they are not created by, 
nor dependent for their being upon, any 
contract; every person is bound to respect 
them; and they are capable of being en- 
forced by external compulsion. Every per- 
son has an inborn right to the tranquil 
enjoyment of his peace of mind, secure 
against aggression upon his person, against 
the impairment of that character for moral 
and social worth to which he may rightly 
lay claim and of that respect and esteem of 
his fellow-men of which he is deserving, 
and against degrading and humiliating treat- 
ment; and there is a corresponding obliga- 
tion incumbent on all others to refrain from 
assailing that to which he has such right. 
The law recognises the absolute character of 
this right, so far as it is well founded and 
has not been lost or forfeited in the eye of 
the law itself, and it takes this right under 
its protection against aggression by others.” 
(The italics are my own) 


The respondent’s reply to the applicant’s allega- 
tions that he has suffered insult is:- 


“11.(iii) In regard to the remaining allega- 
tions I say that there is no insult to 
the applicant in the respondent’s 
decision and action, in that it is 
not an implication therefrom that 
the applicant is unfit to associate in 
a swimming bath with members of 
the section of the inhabitants of the 
Municipality for which that bath 
has been set aside. 


(iv) I respectfully submit that the re- 
spondent is bound to recognise the 
prejudices which exist amongst 
certain racial sections against swim- 
ming with members of other sec- 
tions, and to cater to the best of 
its abilities for the various sections 
of the inhabitants of the Munici- 
pality within the financial means at 
its disposal.” 


I have no doubt the applicant is bound to 
recognise that this prejudice does exist but the 
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fact that it does exist does not mean that the 
manifestation of this prejudice in the instant case 
is not insulting and humiliating to him. I accept 
the fact, therefore, that the applicant has suffered 
an injury to his dignitas by the respondent's 
actions. 

It would, I think, be fanciful to suggest that 
Europeans have suffered any comparable injury. 
The fact that Europeans are not allowed to 
bathe in the Harare and Arcadia baths when 
the reason for the prohibition is the Europeans’ 
prejudice against the mixed bathing of the races 
can hardly be said to be insulting to Europeans, 
though it may cause some of them to become 
indignant. 

It seems to me, therefore, that so far as 
“intangible factors” involved are concerned, these 
instructions of the respondent’s have in their 
operation been “partial and unequal” as between 
the main races to a substantial degree. To sum 
up my conclusion on the facts I think: 


A. That so far as the “tangible facilities” af- 
forded are concerned the respondent's 
actions are not “discriminatory,” but 

B. That so far as the “intangible factors” in- 
volved in this racial segregation are con- 
cerned, the respondent’s actions are 
“discriminatory.” 


There has not been, therefore, what for con- 
venience I may call “tangible discrimination” but 
there has been what for convenience I will call 
“intangible discrimination.” 

I point out here, however, that a finding that 
there has been this “intangible discrimination” 
is not necessarily the same thing as a finding 
that there has been “discrimination” generally. 
Whether or not “intangible discrimination” 
amounts to “discrimination” generally is a separ- 
ate legal problem. 

I turn now to what I may call the legal issues. 
The two main legal -issues in this case as I see 
them are: 


1. Does the Municipal Act give the respon- 
dent the power to maintain separate 
swimming baths, each for the exclusive 
use of a different racial section of the in- 
habitants?, and, 


2. If the first issue is decided in the respon- 
dent’s favour can it exercise that power 
merely by administrative action without 
the necessity of passing any special regu- 
lation or bye-law dealing with the matter? 
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The first issue can also conveniently be divided 
into two separate issues: 


(a) Does the Act either expressly or by 
necessary implication give the respon- 
dent the authority to maintain separate 
swimming baths each for the exclusive 
use of a different racial group?, and 

(b) If the question posed above is answered 
against the respondent has the respon- 
dent the power to do this under its 
general authority to establish and main- 
tain swimming baths? 


I will deal with each of these questions in turn. 

I will start by examining the Act to see 
whether expressly or by necessary implication it 
gives the respondent power to make bye-laws or 
regulations “differentiating” between the racial 
groups in the use of swimming baths. 

The authority to make regulations and bye- 
laws, is contained in section 270, and the author- 
ity to regulate the use of swimming baths is 
given in sub-sections (7) and (60) which read 
as follows: 


“(7) for establishing, maintaining and regu- 
lating public libraries, art galleries and 
fine arts museums, museums, schools, 
botanical gardens, parks, public baths 
and wash-houses, and public places of 
recreation; 


(60) for regulating and maintaining recrea- 
tion, athletic and sports grounds estab- 
lished by the council, and for making 
charges in connection therewith;” 


These sub-sections should be compared with 
sub-section 51(c) which reads: 


“(c) for appointing separate omnibuses, or 
portions of any omnibuses, for the use 
of white persons, of natives, of 
Asiatics or of other coloured persons, 
respectively, and for restricting the 
use of such omnibuses or portions 
thereof to such persons, and for pro- 
hibiting the use of any omnibuses by 
persons who are not _ respectably 


dressed or well-conducted;” 


‘This comparison will reveal at once that there 
is nothing in sub-sections (7) or (60) which 
either expressly or by necessary implication gives 
the respondent authority to “differentiate” be- 
tween the races in the use of swimming baths. 
The Act, therefore, does not give authority to 








1128 


make bye-laws or regulations which “differenti- 
ate” in this way. The next step is to see whether 
there is given either expressly or by necessary 
implication authority to so “differentiate” by ad- 
ministrative instruction. 
e oe e 

I conclude, therefore, that the legislature never 
intended a municipality to regulate or control 
the use of swimming baths under the powers 
given in section 252. Under this section it is 
merely given the power to establish and main- 
tain. For authority to regulate section 270 must 
be looked to. What the respondent has done in 
this case clearly amounts to regulating and con- 
trolling the use of swimming baths and I do not 
think it derives any powers to do this under 
section 252. It follows, therefore, that I do not 
think the Act either expressly or by necessary 
implication gives the respondent power to do 
what it has either by regulations or by admin- 
istrative instruction. The first question, I must 
decide, therefore against the respondent. 


co 


I turn now to examine the next question which 


is: 
Can the respondent maintain separate swimming 
baths for the exclusive use of a different racial 
group under the general authority given by sec- 
tion 252 (7) to establish and maintain swimming 
baths? 

There is abundant authority for the proposi- 
tion that in the absence of express or necessary 
implied statutory authority it is not lawful for a 
local authority to introduce into its administra- 
tion considerations involving racial discrimina- 
tion (see the remarks of Tredgold C. J. in Desai 
& Co. v. Bindura Town Management Board 
1952 S.R. 136 at page 138, of the same Judge, in 
P. v. Campbell Limited 1956 2 S.A. 476 ( F.C.) 
at page 479, of Hoexter J. A. in Bindura Town 
Management Board v. Desai & Co. 1953 (1) 
S.A. 358 (A.D.) at 369 and of Van den Heever 
J. A. in the same case at pages 363-364). 

These remarks are all general enough in their 
terms to cover both racial “differentiation” and 
racial “discrimination” and if I were satisfied 
that they could be read as intending to include 
racial “differentiation” simpliciter I would be 
happy to regard the whole question as con- 
cluded by authority. I cannot, however, be so 
satisfied. These cases all involve “discrimination” 
and the mind of the courts was never directed 
to mere “differentiation”. I do not regard them, 
therefore, as of any assistance in solving the 
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present problem because I think that in those 
cases the word “discrimination” was used purely 
in the sense in which I am using it. 

There is moreover Appellate Division author- 
ity which is directly in point, and that is Rasools 
case (supra). In that case the Postmaster General 
was empowered by Statute to “issue such in- 
structions as he may deem necessary for the con- 
duct and guidance of officers in carrying out the 
provisions of the Act.” Acting under these pow- 
ers he gave instructions that separate counters 
should be provided in post offices for the service 
of Europeans for non-Europeans, and that only 
Europeans be allowed to use the European coun- 
ter and vice versa. It was conceded that the 
facilities provided at these counters for the 
Europeans and non-Europeans were substan- 
tially equal. These instructions of the Postmaster- 
General were objected to as being ultra vires the 
Act and it was held by the majority of the court 
that they were not, as they were not partial and 
unequal to a substantial degree in their opera- 
tion as between the various races. Rasool’s case, 
therefore, is clear authority I think for the propo- 
sition that:- 


No express statutory authority is necessary 
to enable a local authority to “differentiate” 
between its inhabitants on racial grounds 
provided that the “differentiation” does not 
amount to “discrimination”. 

It might be argued that the case is also author- 
ity for the proposition that if the “tangible facili- 
ties” provided for each race are substantially 
equal, there is no “discrimination” even though 
the particular regulations may, in so far as the 
“intangible factors” involved are concerned, be 
partial and unequal in their operation. 

It would appear from the reasons of Stratford 
A.C.J. at page 175 of the report, however, that 
the majority of the court did not think that in 
Rasool's case the prime cause of the segregation 
was racial prejudice because the learned Judge 
says:- 

“But a division of the community on differ- 
ences of race or language for the purpose 
of postal service seems, prima facie, to be 
sensible and make for the convenience and 
comfort of the public as a whole, since 
appropriate officials conversant with the cus- 
toms, requirements and language of each 
section will conceivably serve the respective 
sections.” 
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From this statement it might well be inferred 
that the court found there had been no “discrim- 
ination” of any sort, either “tangible”, or “intang- 
ible”. 

Rasoofs case has never been disapproved of, 
as far as I know, and it has been applied in such 
cases as R. v. Carelse 1943 C.P.D. 242, also a 
case where no express authority was given to 
“differentiate” between the races. If Rasool’s case 
does lay down the principle that no express au- 
thority is required to enable a municipality to 
make regulations which “discriminate intangibly” 
between the races, provided there is no “tangible 
discrimination”, I, with the greatest respect, 
would find great difficulty in agreeing with the 
decision. It seems to me that in most civilized 
communities today, any regulation which segre- 
gates the races and prohibits one race from as- 
sociating freely with another because of the 
racial prejudice of one race, is intrinsically likely 
to arouse feelings of resentment and humiliation, 
and it seems to me that if any legislature in- 
tended a subordinate authority to have powers to 
make regulations which were capable of arous- 
ing such feelings it would say so in express 
terms and not leave such a power to be exer- 
cised under some general provision. With the 
greatest respect I find myself unable to agree 
with the statement of de Villiers, J.A., at page 
182 that there is no difference in principle be- 
tween dividing people up into different groups 
dependent on the commencing letter of their 
names and dividing them into groups dependent 
on race. To my mind there is a vital difference. 
Dividing people up according to race, if based 
on race prejudice, may amount to an infringe- 
ment of what Melius de Villiers calls “primordial 
rights”, while dividing them up according to 
the commencing letter of their names cannot 
possibly amount to such an infringement. 

The American cases quoted strongly support 
my view. With the greatest respect, therefore, 
I disagree with Rasools case if it purports to lay 
down the principle that today in Southern Rho- 
desia no express statutory authority is necessary 
to enable a local authority to “differentiate” be- 
tween its inhabitants on racial grounds, pro- 
vided such “differentiation” does not amount to 
“tangible discrimination”, and notwithstanding 
the fact that it does amount to “intangible dis- 
crimination”. 

If I thought therefore that Rasool's case could 
not be distinguished I would find it necessary to 
consider the extent to which the High Court is 
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bound by this decision now that the Appellate 
Division is no longer our Court of appeal, be- 
cause I regard this question still as an open one. 
I think, however, Rasools case can be distin- 
guished, so there is no need to consider this 
problem. 

The first ground on which I think the case can 
be distinguished is that it is by no means clear 
that in Rasool’s case, the majority of the Court 
found on the facts that there had been any “in- 
gible discrimination” at all. On the contrary 
from the passage in the judgment of Stratford 
A.C.J. which I have already quoted and from 
passages in the judgment of de Villiers J. A. at 
pages 181-182 it would appear that the majority 
of the court did not consider there had been 
such discrimination. This immediately distin- 
guishes Rasool’s case from the instant case, be- 
cause here I think the facts do show that there 
has been “intangible discrimination”. 

A second ground on which I think Rasools 
case can be distinguished turns on the difference 
in conditions in the Republic of South Africa 
at the time when Rasool’s case was decided and 
conditions in Southern Rhodesia in 1952 when 
the Municipal Act was passed. This whole prob- 
lem is essentially one of the interpretation of a 
statute (See the remarks of Centlivres C.J. in 
R. v. Lusu (supra) at page 489 (E)). The ques- 
tion is did the Southern Rhodesia legislature in- 
tend under the general authority given a munici- 
pal council, to give a council authority to 
“differentiate” between its inhabitants on racial 
grounds alone. 

A statute like any other document must be 
interpreted in the light of the surrounding cir- 
cumstances existing at the time when it was 
passed (See Craies on Statute Law, 5th Ed. pp. 
76 et. seq. and p. 121). 

The surrounting circumstances in South Af- 
rica at the time cases like Rasool’s case (supra) 
and Carelse (supra) were decided is well set 
out in the judgment of Davis, J. in Carelse’s 
case at page 253, where the learned judge 
quoting a text book with approval, said: 


“Tt stands to reason that in a country whose 
statute-book is honeycombed with differen- 
-tial legislation as between white and 
coloured, and in which colour distinction in 
churches, schools, sports, places of amuse- 
ment and in society generally are carefully 
observed, it can scarcely be said that in del- 
egating legislative powers to municipalities 
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the Legislature could not possibly have con- 

templated that these subordinate law-mak- 

ing bodies would follow its own example as 
well as the settled social and colour differ- 
entiation.’” 

Interpreting a South African statute against 
this background it might well be right to infer 
that the South African legislature when it gave 
a subordinate authority certain general authority, 
intended also to give it the authority to “differ- 
entiate’ between the races. In considering a 
statute made in a country whose racial policies 
are quite different from those of the Republic 
of South Africa, it might, however, be quite 
wrong to draw a similar inference. 

For example it would surprise me if the Courts 
of England would hold that when the English 
Parliament gave the Birmingham Municipality 
the authority to make bye-laws for the good 
government of the city, it intended also to give 
the municipality the authority to segregate West 
Indians from Europeans in the use of public 
conveniences, provided that the facilities af- 
forded West Indians were equivalent to those 
afforded to Europeans. 

It is not necessary for me to express any opin- 
ion on the politically explosive topic of the com- 
parative racial policies of Southern Rhodesia and 
South Africa. I need look no further than the 
Southern Rhodesia Constitution Letters Patent 
because it must be trite law that any statute 
must be interpreted against the background of 
the Constitution which permitted it to be made. 
There can be no more pertinent surrounding cir- 
cumstance to be taken into account. 

I have already given my views of the inter- 
pretation to be placed on section 28 of the Con- 
stitution. As I read this section any law which 
gives the right to impose a restriction which 
“differentiates” between natives and Europeans 
must be reserved and not only one which “dis- 
criminates”. 

Section 28 of the Constitution has affected 
the whole pattern of Southern Rhodesian legis- 
lation since 1923. I know of no single instance 
where if the intention of the legislature was to 
“differentiate” between races, or to permit a 
subordinate authority to do so, it did not say 
so in express terms so that attention was directed 
to the matter required to be reserved. This ap- 
pears from every legislative enactment which 
has been reserved under section 28 of the Con- 
stitution and a typical example in the section 
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of the Act dealing with omnibuses. Section 270 
(51) (c). (This section has already been 
quoted ). 

I think, therefore, that Rasoofs case can also 
be distinguished on the ground that, whatever 
the position may be in the Republic of South 
Africa, in Southern Rhodesia in view of the pro- 
visions of the Constitution, where the legislature 
intended to give a subordinate authority the 
power to “differentiate” between races, it has 
done so in express terms and has not left it to 
be implied from any general authority it may 
have given. In Southern Rhodesia, therefore, I 
am of opinion that a municipality would not 
have the authority to “differentiate” between the 
races on purely racial grounds, unless that au- 
thority was given it “explicitly” by the empower- 
ing Act. This would be especially so where the 
grounds for such “differentiation” were racial 
prejudice, as in the instant case, and where as a 
consequence there was “intangible discrimina- 
tion” against a particular race. 

I must point out here, however, that I wish 
to guard against giving the impression that I 
think that where authority is expressly given 
to make regulations which “differentiate” be- 
tween the races, regulations made under the 
authority would be ultra vires, if there was “in- 
tangible discrimination” in their operation, in 
the same way as they would be if there was 
“tangible discrimination”. Such a view would 
be contrary to the authority of such cases as: 
Abdurahman’s case (supra), Lusu’s case (supra); 
R. v. Lepile 1953 (1) S.A. 225, R. ». Mozumba 
1953 (1) S.A. 235. These were all cases in which 
explicit authority was given to “differentiate” 
racially, and all cases in which it was held that 
provided there was no “tangible discrimination” 
there was no “discrimination” and the regulations 
would be lawful. 

It seems to me that where the legislature 
gives express authority to “differentiate” on racial 
grounds, it may well be implied that it intended 
to permit some “intangible discrimination” in 
the exercise of that authority, because it may 
often be virtually impossible to “differentiate” 
on racial grounds without being guilty of some 
“intangible discrimination”. I conclude there- 
fore, that where an express power to “differ- 
entiate” racially is given the question of whether 
or not there has been “intangible discrimination” 
does not arise. (This on the authority of the 
cases just quoted). The authority to “differen- 
tiate” will not, however, confer the power to 
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“discriminate tangibly”, to do that lawfully (as 
these cases point out) express power to “dis- 
criminate” as opposed to “differentiate” must be 
given. The legal position may, I think, be 
summed up thus:- 


1. If no express authority is given, regula- 
tions may not “differentiate” or “discrim- 
inate” on racial grounds. 

2. If express authority to “differentiate” on 
racial grounds is given regulations made 
under it will be intra vires notwithstand- 
ing the fact that they amount to “intan- 
gible discrimination”. 


3. Express authority to “discriminate” as op- 
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gible discrimination” will be held to be 
valid. 

In the instant case I have already found that 
no express authority to “differentiate” is given 
in the Act, so the second question (whether or 
not the respondent can do what it did under a 
general authority) must also be decided against 
the respondent. 

The first main issue is, therefore, decided 
against the respondent. This means that I am 
of opinion that the Municipal Act does not give 
the respondent the power to maintain separate 
swimming baths each for the exclusive use of 
a different racial section of its inhabitants. This 
being so, I think the applicant must suceed in 





posed to “differentiate” must be given, his application. 
before regulations which amount to “tan- Of oot 





TRANSPORTATION 
Abstention Doctrine—Mississippi 


Samuel BAILEY, et al. v. Joe T. PATTERSON, etc., et al. 


United States District Court, Southern District, Mississippi, Jackson Division, November 17, 1961, 
Civil Action No. 3133, 295 F.2d 452. 


SUMMARY: Negro citizens of Mississippi brought a class action in a three-judge federal district 
court against the city of Jackson, state and local governmental authorities, and named trans- 
portation agencies, seeking to enjoin defendants from enforcing certain state statutes and a city 
ordinance against members of their race, from enforcing any custom of segregation on com- 
mon carriers, and from arresting members of their race for exercising their rights to use trans- 
portation facilities without racial discrimination. Injunctions were sought against the enforce- 
ment of statutes prohibiting racial integration and breaches of the peace. Defendants contended 
that the statutes were constitutional and were not being unconstitutionally enforced, that the 
action could not be maintained against the state or its agents without the state’s consent, and 
that the laws complained of had not been presented to the state courts in which the plaintiffs 
have an adequate means to assert their claimed rights. The federal court declined to decide the 
merits of the case until the state remedies available to plaintiffs had been exhausted, holding 
that it was required to abstain from passing on the issues raised until the state courts had 
ruled upon the scope and meaning of the statutes in the situations presented by the case. This 
was held especially true of the breach of the peace statutes, because the “scope and reach of 
such statutes varies from state to state.” Jurisdiction of the case was retained pending dispo- 
sition in the state courts. Rives, Circuit Judge, dissented. 


Before RIVES, Circuit Judge, and MIZE and CLAYTON, District Judges. 
MIZE, District Judge. of whom is an adult Negro citizen of the United 
States and the State of Mississippi, who filed 

The plaintiffs in this case are Samuel Bailey, their complaint herein on June 9, 1961. The de- 
Joseph Broadwater and Burnett L. Jacob, each _—fendants in the case as shown by the amended 
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complaint are Joe T. Patterson, The City of Jack- 
son, Allen C. Thompson, Douglas L. Luckey, W. 
D. Rayfield, Jackson Municipal Airport Authori- 
ty, Continental Southern Lines, Inc., Southern 
Greyhound Lines, Illinois Central Railroad, Inc., 
Jackson City Lines, Inc., Cicero Carr. Each of 
the defendants has filed an answer to the 
amended complaint, setting out their defenses. 
The issues are clearly defined by these pleadings. 
The amended complaint was in substance a sub- 
stitution of the original complaint. 


It is the contention of the plaintiffs that Sec- 
tions 2351, 2351.5, 2351.7, 7784, 7785, 7786, 7786- 
01, 7787, and 7787.5 of the Code of Mississippi of 
1942 are unconstitutional; that the defendants 
are seeking to enforce these statutes; and that a 
preliminary injunction should be issued enjoin- 
ing the defendants and each of them and their 
successors from enforcing any of these statutes 
or any other statutes requiring racial segregation 
on common carriers or in the facilities main- 
tained by common carriers. Plaintiffs further 
contend that the defendant, City of Jackson and 
its officials are enforcing an ordinance of the City 
of Jackson adopted January 12, 1956, and con- 
tend that this ordinance of the City is uncon- 
stitutional on its face, but that notwithstanding 
its unconstitutionality, the defendants, City of 
Jackson and its officials, have threatened to en- 
force this ordinance against the plaintiffs and 
members of their class. Plaintiffs further contend 
that the defendants and each of them, acting 
under color of the laws of the state of Mississippi 
and under color of Sections 2087.5, 2087.7 and 
2089.5 of Mississippi Code of 1942, have pursued 
and will continue to pursue a policy and custom 
of segregation of negro and white persons on 
common carriers in the State of Mississippi un- 
less restrained, and they contend further that 
they have no other speedy or adequate remedy 
at law other than by injunction. Plaintiffs pray 
for the organization of a three-judge court as 
required by Title 28 USC, Section 2284, and 
pray for the issuance of a preliminary and 
permanent injunction enjoining each of the de- 
fendants from enforcing or attempting to enforce 
any of the aforementioned statutes or any other 
statutes of the State of Mississippi requiring 
segregation; pray for an injunction enjoining the 
City of Jackson or any of its officers from enfore- 
ing any of the ordinances of the City of Jackson 
hereinabove referred to; to enjoin the defendants 
and each of them from continuing to enforce any 
policy or custom under color of State law or City 
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ordinances of segregating negro and white pas- 
sengers on common carriers or in facilities main- 
tained by any common carrier, from continuing 
to enforce any policy or custom of segregating 
the races in the facilities and services of the 
Jackson Municipal Airport or its restaurant 
operated by Cicero Carr, and from continuing to 
arrest, intimidate or threaten to arrest members 
of their class in connection with the exercise of 
their Federally protected right to use inter and 
intra state transportation and services without 
segregation or discrimination because of their 
race.. 


The defendants and each of them in their 
answers deny that they are enforcing or attempt- 
ing to enforce any of the statutes against the 
plaintiffs or any of their class because of their 
race. Defendants contend that this is the type of 
action wherein the Federal Court should abstain 
from passing on these statutes until the State 
courts have first had an opportunity to pass on its 
own laws and city ordinances. 


All the defendants contend that no injunction 
should issue against either of the defendants. 
More specifically, the defendant Joe T. Patterson 
contends that this is not properly a class action; 
that the amended complaint raises factual and 
legal controversy involving unsettled questions 
of state law which should properly be decided 
first by the Supreme Court of Mississippi in 
order to avoid unnecessarily deciding constitu- 
tional questions, and that there is a full and ade- 
quate procedure existing in the state tribunals of 
the state for the plaintiffs to assert all of their 
rights and privileges claimed by this suit; and 
that none of the laws of the State of Mississippi 
that are complained of in the amended complaint 
have ever been presented to the highest tribunal 
or any other court of the State of Mississippi for 
adjudication. The Attorney General further con- 
tends that in effect this suit against the Attorney 
General in his official capacity is an action 
against the State of Mississippi, which, under 
the provisions of the Eleventh Amendment to the 
Constitution could not be maintained without 
its consent, and further, that the complaint at- 
tacks the enforcement of parts of the criminal 
laws of the State of Mississippi which have been 
passed in the sovereign capacity of the State for 
the purpose of protecting all persons of the state 
against domestic violence, and undertakes to 
prevent the enforcement of the ordinances of the 
City of Jackson and to prevent the State officials 
of Mississippi from enforcing Sections 2087.5, 





we ae ee, ae ee we Se ae eee eee ow 





1961-62] COURTS 1133 


2087.7 and 2089.5 of the Mississippi Code of 
1942. (These statutes are set out in Appendix 
I) He contends that these statutes are consti- 
tutional and are not being unconstitutionally en- 
forced. He further contends that this action 
constitutes an attempt to control the law enforce- 
ment officials of the City of Jackson, as well as 
the State of Mississippi in the exercise of their 
valid discretionary powers and authority. 

The defendants, City of Jackson and Allen 
Thompson, its Mayor, the Commissioners and 
Chief of Police contend that the amended com- 
plaint raises primarily factual issues and that the 
primary issue raised by the amended complaint 
involves the arrest of the so-called Freedom 
Riders under Sections 2087.5 et seq. of the Code 
of 1942 and that the arrest of the Freedom 
Riders was legitimate and in accord with these 
sections, and that these sections were not un- 
constitutionally enforced. They contend specifi- 
cally that there was no effort to enforce segrega- 
tion laws by the arrest, but simply to maintain 
law and order and to prevent breaches of the 
peace. They further contend that this Court 
should abstain from passing on the constitu- 
tionality of these Acts until passed upon by the 
Supreme Court of Mississippi and contend, also, 
that the City of Jackson is an agency of the 
State of Mississippi and, therefore, not subject 
to suit. 

The defendants, Continental Southern Lines, 
Inc., Southern Greyhound Lines, Illinois Central 
Railroad, Inc., Jackson City Lines, Inc., Jackson 
Municipal Airport Authority and Cicero Carr 
contend that they have not caused the arrest of 
anyone and that they are not seeking to enforce 
the segregation laws of the State of Mississippi, 
and contend that no injunction should issue 
against them, for the reason that the plaintiffs 
have a full, complete and adequate remedy at 
law to redress any grievances they may have. 

Briefly, these are the main contentions of the 
respective parties as reflected by the pleadings 
in this case. 

The majority of the Court has reached the 
conclusion that under the issues as raised by 
the pleadings in this case it is the duty of this 
court to abstain from passing on the issues, but 
retain the cause of action on its docket and re- 
mit the plaintiffs to the State Courts of Missis- 
sippi for a prior adjudication of the issues and 
of the scope and meaning of its own statutes as 
so defined. This Court should simply stay its 
hand until the adequate and proper remedies 


provided for by the statutes of the State of Mis- 
sissippi should be exhausted. By this procedure 
the comity existing between the Federal Courts 
and the State Courts would be maintained with- 
out any serious injury to anyone. With the ex- 
ception of Sections 2351 and 77841, the sections 
of the Mississippi Code complained of and the 
constitutionality of which is under attack herein 
have never been passed upon by the Supreme 
Court of Mississippi. These sections 2351, 2351.5, 
2351.7, 7784, 7785, 7786, 7786-01, 7787, and 
7787.5 of the Mississippi Code of 1942 as 
amended are set out in Appendix II to this opin- 
ion. Before this Court should pass upon the 
constitutionality of these statutes in this particu- 
lar case, wherein it is shown by the contentions 
of the parties that there will be factual issues 
as well as the constitutionality of the statutes 
involved, the courts of the State of Mississippi 
a be afforded an opportunity to pass upon 
em. 


This equitable principle of abstention is well 
supported by the decisions of the Supreme Court 
of the United States, as well as by many of the 
decisions of the various Courts of Appeal and 
District Courts. It will not be necessary to refer 
to all the decisions that have adhered to this 
doctrine, but the quotations from a few of the 
leading cases will be decisive. Probably the one 
most nearly in point is the case of Harrison, At- 
torney General of Virginia, et al v. National As- 
sociation for the Advancement of Colored 
People, et al, 360 U. S. 167, in which it was held 
by the Supreme Court of the United States that 


1. The Mississippi Supreme Court in Louisville, N.O. 
& T.R. Co. v. State, 66 Miss. 662, 6 So. 208, held 
that the te Act of March 2, 1888, now 
Sections 2351 and 7784, Mississippi Code 1942, 
Recompiled, applied soleiy to commerce within 
the state and affirmed a conviction based on a 
violation of the Act. In affirming, the United States 
Supreme 2351 and 7784, Mississippi Code i542, 
v. Mississippi, 1889, 188 U.S. 587, that a state may 
require railroads to provide separate accommoda- 
tions for the white and colored races without 
violating the commerce clause of the Constituticn 
so long as the statute applies only to commerce 
win 1915, the M 

, the Mississippi Supreme Court held, in 
Alabama & V. Ry. Co. v. Morris, 108 Miss. sir ao 
So. 11, that Sections 4059 and 1851, Mississippi 
Code 1906, now Sections 2357 and 7784, applied 
to interstate travelers and was a reasonable exer- 
cise of the police power of the state, and, in 1919, 
the Mississippi Supreme Court held that Section 
4059, Mississippi Code 1906, now Section 7784, 
Mississippi 1942, Recompiled, did not violate 
either commerce clause of, or the Fourteenth 
Amendment to, the federal Constitution. Illinois 
Th R. Co. v. Redmond, 119 Miss. 765, 81 So. 
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the Federal Courts should not adjudicate the 
constitutionality of state enactments fairly open 
to interpretation until the State Courts have been 
afforded a reasonable opportunity to pass upon 
them. The Court said: 


“According every consideration to the 
opinion of the majority below, we are never- 
theless of the view that the District Court 
should have abstained from deciding the 
merits of the issues tendered it, so as to af- 
ford the Virginia courts a reasonable oppor- 
tunity to construe the three statutes in 
question. * * * * 

“This now well-established procedure is 
aimed at the avoidance of unnecessary 
interference by the federal courts with 
proper and validly administered state con- 
cerns, a course so essential to the balanced 
working of our federal system. To minimize 
the possibility of such interference a ‘scru- 
pulous regard for the rightful independence 
of state governments . . . should at all times 
actuate the federal courts.’ Matthews v. 
Rogers, 284 U. S. 521, 525, as their ‘contri- 
bution . . . in furthering the harmonious 
relationship between state and federal au- 
thority . . Railroad Comm'n. v. Pullman 
Co., 312 U. S. 496, 501. In the service of 
this doctrine, which this Court has applied 
in many different contexts, no principle has 
found more consistent or clear expression 
than that the federal courts should not 
adjudicate the constitutionality of state en- 
actments fairly open to interpretation until 
the state courts have been afforded a reason- 
able opportunity to pass upon them. See 
e.g., Railroad Comm'n. v. Pullman Co., 
supra; Chicago v. Fieldcrest Dairies, Inc., 
316 U. S. 168; Spector Motor Service, Inc., 
v. McLaughlin, 323 U. S. 101; American 
Federation of Labor v. Watson, 327 U. S. 
582; Shipman v. DuPre, 339 U. S. 321; Al- 
bertson v. Millard, 345 U. S. 242; Govern- 
ment & Civic Employees v. Windsor, 353 
U. S. 364. This principle does not, of course, 
involve the abdication of federal jurisdic- 
tion, but only the postponement of its exer- 
cise; it serves the policy of comity inherent 
in the doctrine of abstention; and it spares 
the federal courts of unnecessary constitu- 
tional adjudication. See Chicago v. Field- 
crest Dairies, Inc., supra, at 172-173. 

“The present case, in our view, is one 
which calls for the application of this prin- 
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ciple, since we are unable to agree that the 
terms of these three statutes leave no reason- 
able room for a construction by the Virginia 
courts which might avoid in whole or in 
part the necessity for federal constitutional 
adjudication, or at least materially change 
the nature of the problem.” 


The Court said, further: “We do not intimate 
the slightest view as to what effect any such 
determinations might have upon the validity of 
these statutes. All we hold is that these enact- 
ments should be exposed to state construction or 
limiting interpretation before the federal courts 
are asked to decide upon their constitutionality, 
so that federal judgment will be based on some- 
thing that is a complete product of the state, the 
enactment as phrased by its legislature and as 
construed by its highest court.” 

Just as was said by the Supreme Court of the 
United States, supra, we do not in this case 
undertake to pass upon any of the issues that 
have been raised, nor do we intimate whether 
the statutes are constitutional or unconstitutional, 
for the reason that the courts of the State of 
Mississippi should be permitted to pass upon 
these questions, uninfluenced by any adjudica- 
tion or intimation of ours as to the statutes. We 
have given careful consideration not only to the 
opinion of the majority of the Court in that case 
and the governing rule announced by it, but we 
also have considered the thinking of Mr. Justice 
Douglas, who dissented, in which he was joined 
by the Chief Justice and Mr. Justice Brennan, 
whose opinion set out the history and doctrine, 
considering also the decisions cited in the dis- 
senting opinion. However, as a general rule, 
every lawsuit must be determined by the issues 
raised in the pleadings in the particular case, 
and it is our view that in this particular case, 
where the constitutionality of the statutes of 
Mississippi is questioned and has never been 
passed upon by the highest court of the State, 
a sound discretion requires that the federal 
courts abstain. In the case of Spector Motor Co. 
v. McLaughlin, 323 U. S. 101, the Supreme 
Court used this language: 

“If there is one doctrine more deeply rooted 
than any other in the process of constitutional 
adjudication, it is that we ought not to pass on 
questions of constitutionality—here the distri- 
bution of the taxing power as between the State 
and the Nation—unless such adjudication in un- 
avoidable. And so, as questions of federal con- 
stitutional power have become more and more 
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intertwined with preliminary doubts about local 
law, we have insisted that federal courts do not 
decide questions of constitutionality on the basis 
of preliminary guesses regarding local law.” 
(Citing authorities). 

In connection with Harrison v. N.A.A.C.P., 
supra, see the many authorities cited in the dis- 
senting opinion of Judge Sterling Hutcheson, 159 
Fed. Sup. 535, with reference to abstention. In 
that exhaustive dissent he reviews, at page 540, 
et seq., the many authorities upholding this 
doctrine of abstention. 


We are in thorough accord with the opinion 
of the Court of the Fifth Circuit in the case of 
Empire Pictures Distributing Company, Inc., et 
al v. City of Fort Worth, et al., 273 Fed. (2) 
529, in which the Court upheld the doctrine of 
abstention and quotes at length from many of 
the applicable authorities to that doctrine, and 
particularly applicable to the issues raised in the 
case here. In that case the Court said: “At the 
threshold of the case lies the question whether 
the trial court ought not sua sponte to have 
withheld action ‘while the parties repaired to a 
state tribunal for an authoritative declaration 
of applicable state law’.” The Court then, in a 
very able opinion, and exhaustive, cited the 
many authorities, quoting from a number of them 
to the effect that the trial courts should have 
abstained. We shall not quote at length from 
that opinion more than to say that we adopt it 
as announcing the controlling principles of the 
law governing us in abstention in this case. In 
the earlier case of Railroad Comm’n of Texas, et 
al v. Pullman Company, et al, 312 U. S. 496, the 
Supreme Court of the United States said: 


“Few public interests have a higher claim 
upon the discretion of a federal chancellor than 
the avoidance of needless friction with state 
policies, whether the policy relates to the en- 
forcement of the criminal law, Fenner v. Boykin, 
271 U. S. 240, Spielman Motor Co. v. Dodge, 
295 U. S. 89; or the administration of a special- 
ized scheme for liquidating embarrassed business 
enterprises, Pennsylvania v. Williams, 294 U. S. 
176; or the final authority of a state court to 
interpret doubtful regulatory laws of the state, 
Gilchrist v. Interborough Co., 279 U. S. 159; or 
Hawks v. Hamill, 288 U. S. 52.61. These cases 
reflect a doctrine of abstention appropriate to 
our federal system whereby the federal courts, 
‘exercising a wise discretion, restrain their au- 
thority because of ‘scrupulous regard for the 
rightful independence of the state governments’ 
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and for the smooth working of the federal judici- 
ary. See Cavanaugh v. Looney, 248 U. S. 453, 
457; Di Giovanni v. Camden Ins. Assn., 296 U. S. 
64, 73. This use of equitable powers is a contri- 
bution of the courts in furthering the harmonious 
relation between state and federal authority 
without the need of rigorous congressional re- 
striction of those powers.” 

We think the above authorities and those cited 
below? along with those mentioned in the vari- 
ous opinions in the cases supra are ample to 
require that the federal court abstain. 

Moreover, the doctrine of abstention is pecul- 
iarly applicable in this case because of the attack 
made upon Sections 2087.5, 2087.7 and 2089.5 of 
the Mississippi Code of 1942, generally known 
as the peace statutes. All the authorities here- 
inbefore cited are applicable to these statutes, 
but there are other authorities which we think 
are just as applicable and for that reason we are 
treating these separately. As shown by the 
pleadings, the plaintiffs are contending that the 
defendants are using these statutes to enforce 
segregation and the defendants are contending 
that these statutes are constitutional and are not 
being used to enforce segregation, but are being 
used for the purpose of protecting the public 
against violence and disturbance of the peace. 
This Court, in the case of Wykcoff, had an oc- 
casion to pass upon a petition for habeas corpus 
growing out of the arrest of one of the “Freedom 
Riders” in the City of Jackson, wherein it was 
contended by the petitioner in that case that this 
statute was being used to enforce segregation. 
Her petition for the writ of habeas corpus alleged 
that she was convicted of violation of Section 
‘2087.5 of the Mississippi Code and that she did 
not have any remedy at law other than the writ 
of habeas corpus to secure her release, and that 
her imprisonment was a denial of her due process 
of law under the Fifth and Fourteenth Amend- 
ments to the Constitution of the United States. 
The respondent, the Sheriff of Hinds County, in 
answering the petition for the writ, averred that 
she was convicted in a court having jurisdiction 
and that he was holding the petitioner by virtue 
of a commitment from that court. The matter 
was heard before the Court of the Southern Dis- 
trict of Mississippi and the writ denied. She 


2. Martin v. Creasy, 360 U.S. 219; County of Alle- 
gheny v. Mashuda Co., et al, 360 U.S. 185; Watson 
v. Buck, 318 U.S. 887; Callaway v. Benton, 336 
U.S. 142; Government and Civic Employees Or- 
ganization of C.I.O. v. Windsor, 353 U.S. 664; 
Two Guys from Harrison—Allentown v. McGinley, 
866 U.S. 589. 
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immediately petitioned the Court of Appeals for 
the Fifth Circuit for an appeal in forma pauperis, 
that the petition be granted and the case ad- 
vanced. The Court of Appeals denied the peti- 
tion and since the opinion has not been pub- 
lished, a copy of the opinion rendered by the 
Court is attached hereto in Appendix III. 

In the trial before the lower court it was con- 
tended by petitioner that she had no adequate 
remedy at law, which contention was not upheld, 
as it was shown that under the statutes of Mis- 
sissippi particularly she did have a full, adequate 
and speedy remedy at law and these statutes are 
set out in the opinion of the District Court. 196 
F. Supp. 515. In that case the Court did retain 
jurisdiction, but since the petitioner did have 
adequate remedy at law, the writ was denied. 
In that opinion the Court said: “As heretofore 
stated, the federal courts are very reluctant in- 
deed to interfere with the orderly process of a 
‘state court involving state matters.” And cited 
the cases of Davis v. Burke, 179 U. S. 399; Ex 
Parte Hawk, 321 U. S. 114; Stock v. Boyle, 342 
U. S. 1; Brown v. Allen, 344 U. S. 443. 


It is true that upon an application for a writ 
of habeas corpus there is a federal statute which 
prohibits the federal courts from interferring 
‘with the state courts, except in those cases 
specifically authorized by Congress. However, 
the principle involved is the same, since it is the 
general doctrine that the federal courts should 
not lend their equitable powers and injunctive 
powers until the state courts first have passed 
upon the constitutionality of its own acts. Sec- 
tion 2283, Title 28, U. S. C. A. prohibits a court 
of the United States from granting an injunction 
to stay proceedings in a state court except as 
expressly authorized by the Act of Congress, or 
when necessary in aid of its jurisdiction, or to 
protect and effectuate its judgments. In view of 
that statute the writ of habeas corpus was denied 
in the Wykcoff case, and citing in support there- 
of: Empire Pictures Distributing Co. v. City of 
Fort Worth, 273 Fed.2d 529; Douglas v. City 
of Jeannette, 319 U. S. 157. 

At pages 163-164 of the City of Jeannette case, 
— the Supreme Court of the United States 
said: 


“The power reserved to the states under 
the Constitution to provide for the determi- 
nation of controversies in their courts may 
be restricted by federal district courts only 
in obedience to Congressional legislation in 
conformity to the Judiciary Article of the 
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Constitution. Congress, by its legislation, 
has adopted the policy, with certain well 
defined statutory exceptions, of leaving gen- 
erally to the state courts the trial of criminal 
cases arising under state laws, subject to 
review by this Court of any federal ques- 
tions involved. * * * 

“@ ® © No person is immune from prose- 
cution in good faith for his alleged criminal 
acts. Its imminence, even though alleged 
to be in violation of constitutional guaran- 
tees, is not a ground for equity relief since 
the lawfulness or constitutionality of the 
statute or ordinance on which the prosecu- 
tion is based may be determined as readily 
in the criminal case as in a suit for injunc- 
tion. * * * Where the threatened prosecu- 
tion is by state officers for alleged violations 
of a state law, the state courts are the final 
arbiters of its meaning and application, sub- 
ject only to review by this Court on federal 
grounds appropriately asserted. Hence the 
arrest by the federal courts of the processes 
of the criminal law within the states, and the 
determination of questions of criminal lia- 
bility under state law by a federal court of 
equity, are to be supported only on a show- 
ing of danger of irreparable injury ‘both 
great and immediate.’ * * ° 

“e @ © Tt does not appear from the record 
that petitioners have been threatened with 
any injury other than that incidental to 
every criminal proceeding brought lawfully 
and in good faith, or that a federal court of 
equity by withdrawing the determination of 
guilt from the state courts could rightly af- 
ford petitioners any protection which they 
could not secure by prompt trial and appeal 
pursued to this Court.” 


The principles announced in the Jeannette case 
have been reaffirmed on the basis of that case 
and the Stefanelli case, 342 U. S. 117, 123-124, in 
two Supreme Court cases decided this year: 
Wilson v. Schnettler, et al, 365 U. S. 381, and 
Tugach v. Dollinger, 365 U. S. 458. These cases 
are discussed more at length in the Wyckoff case, 
196 F.Supp. 522-523. 

The whole question of State-Federal relation- 
ships and their history is discussed in a recent 
decision of the Court of Appeals for the Fifth 
Circuit in Smith & Son, Inc. v. Williams, 275 F. 
2d 396. Beginning on page 402 will be found a 
large number of cases applicable to the questions 
before us. 
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Statutes generally known as peace statutes 
exist in most of the States of the Union and have 
been applied under a variety of circumstances 
in recent times. They have been used by the 
officers of the States and subdivisions thereof to 
prevent violence and more serious offenses where 
people have gathered, or are threatening to 
gather in numbers under pressure of emotional 
stress. The public press carried an account re- 
cently of a congregation of a large number of 
white people when Negroes sought to make use 
of bathing beaches at or near Chicago. It was 
stated that the state officers made use of loud 
speakers to order the crowd to leave the scene 
or be subject to imprisonment under state laws. 
It was not hinted that those who had collected 
did not have the full right to be where they were. 
Acting under state peace statutes, the officers 
simply required them to move on, because in 
their judgment their presence was likely to lead 
to a breach of the peace. The scope and reach 
of such statutes varies from state to state, and 
their application to a given situation makes a 
peculiar call on the judgment of state tribunals 
before such application should be tested in a 
court of the United States. 

The situation disclosed by the facts in this 
record fall, in our opinion, directly within the 
scope of the decisions of the Supreme Court re- 
quiring abstention until the State courts have 
decided the full meaning of their respective 
statutes and their application to the situations 
which are presented to us. 

The record before us shows the pendency of 
a number of proceedings before the State Courts 
of Mississippi under the peace statutes, and the 
class for which the plaintiffs here purport to act 
is already participating in state court proceedings 
where all of the questions raised before us may 
be fully presented with the right of appeal to 
the Supreme Court of the United States. 

An order will be entered, therefore, abstaining 
from further action in this cause to give the State 
Courts of Mississippi a reasonable opportunity 
to act either in the cases already pending or in 
any new case which any of the parties may elect 
to commence. 


APPENDIX | 


STATUTES INVOLVED 
Mississippi Code of 1942 
§2087.5—“1. Whoever with intent to provoke a 
breach of the peace, or under circum- 
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stances such that a breach of the peace 
may be occasioned thereby: 

“(1) crowd or congregates with others 
in or upon shore protecting structure or 
structures, or a public street or public 
highway, or upon a public sidewalk, or 
any other public place, or in any hotel, 
motel, store, restaurant, lunch counter, 
cafeteria, sandwich shop, motion picture 
theatre, drive-in, beauty parlor, swim- 
ming pool area, or any sports or recrea- 
tional area or place, or any other place of 
business engaged in selling or serving 
members of the public, or in or around 
any free entrance to any such place of 
business or public building, or to any 
building owned by another individual, or 
a corporation, or a partnership or an 
association, and who fails or refuses to 
disperse and move on, or disperse or 
move on, when ordered so to do by any 
law enforcement officer of any municipal- 
ity, or county, in which such act or acts 
are committed, or by any law enforcement 
officer of the State of Mississippi, or any 
other authorized person, or 


“(2) insults or makes rude or obscene 
remarks or gestures, or used profane lan- 
guage, or physical acts, or indecent pro- 
posals to or toward another or others, or 
disturbs or obstructs or interferes with 
another or others, or 


“(3) while in or on any public bus, 
taxicab, or other vehicle engaged in trans- 
porting members of the public for a fare 
or charge, causes a disturbance or does 
or says, respectively, any of the matters 
or things mentioned in subsection (2) 
supra, to, toward, or in the presence or 
any other passenger on said vehicle, or 
any person outside of said vehicle or in 
the process of boarding or departing from 
said vehicle, or any employee engaged in 
and about the operation of such vehicle, 
or 


“(4) refusing to leave the premises of 
another when requested so to do by any 
owner, lessee, or any employee thereof, 


“shall be guilty of disorderly conduct, 
which is made a misdemeanor, and, upon 
conviction thereof, shall be punished by 
a fine of not more than two hundred dol- 
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lars ($200.00), or imprisonment in the 
county jail for not more than four (4) 
months, or by both such fine and im- 
prisonment; and if any person shall be 
guilty of disorderly conduct as defined 

ein and such conduct shall lead to a 
breach of the peace or incite a riot in 
any of the places herein named, and as a 
result of said breach of the peace or riot 
another person or persons shall be 
maimed, killed or injured, then the person 

ilty of such disorderly conduct as de- 

ed herein shall be guilty of a felony, 
and upon conviction such person shall 
be imprisoned in the Penitentiary not 
longer than ten (10) years. 


“2. The provisions of this act are sup- 
plementary to the provisions of any other 
statute of this state. 


“3. If any paragraph, sentence, or 
clause of this act shall be held to be 
unconstitutional or invalid, the same shall 
not affect any other part, portion or pro- 
vision of this act, but such other part 
shall remain in full force and effect.” 
Source: Laws of 1960. 


§2087.7—“1. It shall be unlawful for any person 


or persons, while in or on the premises 
of another, whether that of an individual 
person, or a corporation, or a partnership, 
or an association, and on which property 
any store, restaurant, sandwich shop, 
hotel, motel, lunch counter, bowling alley, 
moving picture theatre or drive-in theatre, 
barber shop or beauty shop, or any other 
lawful business is operated which engaged 
in selling articles of merchandise or serv- 
ices or accommodation to members of 
the public, or engages generally in busi- 
ness transactions with members of the 
public, to: 


“(1) prevent or seek to prevent, or 
interfere with, the owner or operator of 
such place of business, or his agents or 
employees, serving or selling food and 
drink, or either, or rendering service or 
accommodation, or selling to or showing 
merchandise to, or otherwise pursuing his 
lawful occupation or business with, 
customers or prospective customers, or 
other members of the public who may 
then be in such building, or 


“(2) prevent or seek to prevent, or 
interfere with, or seek to interfere with, 
other persons, expressly or impliedly in- 
vited upon said premises, or prospective 
customers, coming into or frequenting 
such premises in the normal course of the 
operation of the business conducted and 
carried on upon said premises, 


“shall be guilty of disorderly conduct, a 
misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not 
more than five hundred dollars ($500.00), 
or by imprisonment in the county jail for 
not more than six (6) months, or by both 
such fine and imprisonment. 


“2. The provisions of this act are sup- 
plementary to the provisions of any other 
statute of this state. 


“3. If any paragraph, sentence, or clause 
of this act shall be held to be unconstitu- 
tional, or invalid, the same shall not affect 
any other part, portion or provision 
thereof, but such other part shall remain 
in full force and effect.” Source: Laws of 
1960. 


§2089.5—“1. Any person who disturbs the public 


peace, or the peace of others, by violent, 


- or loud, or insulting, or profane, or in- 


decent, or offensive, or boisterous conduct 
or language, or by intimidation, or seek- 
ing to intimidate any other person or 
persons, or by conduct either calculated 
to provoke a breach of the peace, or by 
conduct which may lead to a breach of 
the peace, or by any other act, shall be 
guilty of a misdemeanor, and upon con- 
viction thereof, shall be punished by a 
fine of not more than five hundred dol- 
lars ($500.00), or by imprisonment in the 
county jail not more than six (6) months, 
or both 


“2. The provisions of this act are sup- 
plementary to the provisions of any other 
statute of this state. 


“3. If any paragraph, sentence or clause 
of this act shall be held to be unconstitu- 
tional or invalid, the same shall not affect 
any other part, portion or provision 
thereof, but such other part shall remain 
in full force and effect.” Source: Laws of 
1960. 
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STATUTES INVOLVED 
Mississippi Code of 1942 


—“If any person or corporation operat- 
ing a railroad shall fail to provide two 
or more passenger cars for each passen- 
ger train, or to divide the passenger 
cars by a partition, to secure separate 
accommodations for the white and 
colored races, as provided by law, or if 
any railroad passenger conductor shall 
fail to assign each passenger to the car 
or compartment of the car used for 
the race to which the passenger be- 
longs, he or it shall be guilty of a mis- 
demeanor, and, on conviction shall be 
fined not less than twenty dollars nor 
more than five hundred dollars.” 
Source: Code of 1892. 


—‘Every railroad company, bus com- 
pany, or other common carrier for hire 
owning, maintaining or operating a 
passenger depot, bus station or terminal 
where a waiting room for passengers is 
maintained and operated shall cause to 
be constructed and maintained in con- 
nection with such reception or waiting 
room two closets or retiring or rest 
rooms to be exclusively used by white 
passengers in intrastate commerce ar- 
riving and departing from such depot, 
bus station or terminal and the follow- 
ing notice shall be painted or shown in 
bold letters on the door of one: “Rest 
room, white female only in intrastate 
travel”, and on the other: “Rest room, 
white male only in intrastate travel”; 
and likewise two closets or retiring or 
rest rooms shall be constructed and 
maintained for colored passengers in 
intrastate travel with like signs painted 
or shown in bold letters on the doors 
thereof, substituting the word “colored” 
for “white”, and such owner or operator 
shall see that the closets or rest rooms 
are equally clean and in equally good 
sanitary condition. 


“No white person shall enter, frequent, 
occupy or use the colored closets or 
rest rooms required by this act, and 
no colored person shall enter, frequent 
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or occupy or use the white closets or 
rest rooms required by this act, except, 
however, regularly employed persons 
of the owner or operator of the passen- 
ger depots, bus stations or terminals 
may enter such closets or rest rooms 
in the discharge of their assigned duties. 


“Any person violating the provisions of 
this act shall be guilty of a misde- 
meanor and upon conviction thereof 
shall be fined not more than one thou- 
sand dollars ($1,000.00) or confined in 
jail for not more than one year, or both.” 
Source: Laws of 1956. 


—“l. Any person traveling in intrastate 
travel by rail, bus, airline or other com- 
mon carrier for hire who knowingly 
or wilfully enters or attempts to enter 
the waiting room not marked and pro- 
vided for persons other than his or her 
race as required by law, shall be guilty 
of a misdemeanor and upon conviction 
thereof shall be fined not more than one 
thousand dollars ($1,000.00) and im- 
prisoned in jail not more than sixty 
(60) days, or both such fine and im- 
prisonment. 


“2. No white person shall enter, fre- 
quent, occupy or use the colored wait- 
ing room of any depot, bus station or 
terminal when such waiting room is 
marked in bold letters as required by 
law; and no colored person shall enter, 
frequent, occupy or use the white wait- 
ing room of any depot, bus station or 
terminal when same is marked in bold 
letters as required by law, except, how- 
ever, regularly employed persons of the 
owner or operator of depots, bus sta- 
tions or terminals may enter same in 
the discharge of their assigned and re- 
quired duties. 


“Any person violating the provisions 
of this section shall be guilty of a mis- 
demeanor and upon conviction thereof 
shall be fined not more than one thou- 
sand dollars ($1,000.00) and imprisoned 
in jail for not more than one year, or 


both. 

“3. No action or suit in law or in 
equity may be brought in any court of 
this state against any law enforcement 
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officer for damages for false arrest of 
any passenger because of a violation of 
this act, nor shall any common carrier 
of passengers, or its employees be sub- 
ject to suit for damages on account of 
such common carrier of passengers or 
its employees complying with the pro- 
visions of this act. 


“4, In the event any part or parts of 
this act shall be held unconstitutional, 
the remaining portion of this act shall 
remain in full force and effect.” Source: 
Laws of 1956. 


—“Every railroad carrying passengers in 
this state shall provide equal but sepa- 
rate accommodations for the white and 
colored races by providing two or more 
passenger cars for each passenger train, 
or by dividing the passenger cars by a 
partition to secure separate accommo- 
dations; and the conductor of such pas- 
senger train shall have power, and is 
required, to assign each passenger to 
the car, or the compartment of a car, 
used for the race to which such pas- 
senger belongs; and should any pas- 
senger refuse to occupy the car to 
which he or she is assigned by the 
conductor, the conductor shall have 
power to refuse to carry such passen- 
ger on the train, and for such refusal 
neither he nor the railroad company 
shall be liable for damages in any 
court.” Source: Code of 1892. 


—“All persons or corporations operat- 
ing street railways and street or munic- 
ipal buses, carrying passengers in this 
state, and every common carrier by 
motor vehicle of passengers in this 
state as defined by section 3(e) of 
chapter 142 of the laws of 1938 (§ 7634, 
Code of 1942), shall provide equal, but 
separate, accommodations for the white 
and colored races. 


“Every common carrier by motor 
vehicle of passengers in this state, as 
defined by section 3(e) of chapter 142 
of the laws of 1938 (§ 7634, Code of 
1942), by buses or street cars operated 
entirely within the corporate limits of 
a municipality, or within a radius of 5 
miles thereof, shall divide its passen- 
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gers by the use of an appropriate sign 
4 x 9 inches, for the purpose of, and in 
a manner that will “suitably provide 
for, a separation of the races, and all 
other buses and motor vehicles carrying 
passengers for hire in the state of Mis- 
sissippi shall use a latticed movable 
partition extending from the top of the 
seat to the ceiling of the vehicle, said 
partition not to obstruct the view of the 
driver of the vehicle to secure such 
separate accommodations; provided, 
however, that this act shall not apply 
to buses operated exclusively for the 
carrying of military personnel; and the 
operators of such passenger buses shall 
have power, and are required, to as- 
sign each passenger to the compartment 
of the bus used for the race to which 
such passenger belongs; and in no case 
shall any passenger be permitted to 
stand in the aisle of the compartment 
in which he does not belong and is not 
so assigned; and should any passenger 
refuse to occupy the compartment to 
which he or she belongs and is assigned, 
the operator shall have power to refuse 
to carry such passenger on the bus; or 
should either compartment become so 
loaded in transit as not to permit the 
taking on of any further passengers for 
that compartment, then the bus opera- 
tor shall not be required and shall re- 
fuse to take on any further passengers 
in violation of this act. Even though 
such additional passengers may have 
purchased and may hold tickets for 
transportation on the said bus, the 
only remedy said passengers shall have 
for failure or refusal to carry them 
under such circumstances is the right 
to a refund of the cost of his ticket, and 
for said refusal in either case neither 
the operator nor the common carrier 
shall be liable for damages in any court. 
Such partition may be made movable 
so as to allow adjustment of the space 
in the bus to suit the requirements of 
traffic.” Source: Code of 1956. 


—“The operators of such street cars 
and street buses and motor vehicles, as 
defined by chapter 142 of the laws of 
1938 (§§ 7632-7687, Code of 1942) 
shall have power and are required to 
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assign each passenger to the space or 
compartment used for the race to which 
such passenger belongs. 


“Any passenger undertaking or attempt- 
ing to go into the space or compartment 
to which by race he or she does not be- 
long shall be guilty of a misdemeanor, 
and upon conviction, shall be liable to 
a fine of twenty-five dollars ($25.00), 
or, in lieu thereof, by imprisonment for 
a period of not more than thirty (30) 
days in the county jail; and any opera- 
tor of any street car or street bus or 
motor vehicle as herein defined, as- 
signing or placing a passenger to the 
space or compartment other than the 
said one set aside for the race to which 
said passenger belongs shall be guilty 
of a misdemeanor and, upon conviction, 
shall be liable to a fine of twenty-five 
dollars ($25.00), or, in lieu thereof, to 
imprisonment for a period of not more 
than thirty (30) days in the county 
jail.” Source: Code of 1906. 


—“Every person or corporation operat- 
ing street railways and street or munici- 
pal buses, carrying passengers in this 
state, and every common carrier of 
passengers in this state by motor ve- 
hicle, as defined by section 3(e) of 
chapter 142 of the laws of 1938 (§ 7634, 
Code of 1942), guilty of wilful and 
continued failure to observe or comply 
with the provisions of this act shall be 
liable to a fine of twenty-five dollars 
($25.00) for each offense, and each 
day’s violation of the provision hereof 
shall constitute a separate violation of 
this act; provided, however, that in the 
case of persons or corporations operat- 
ing street railways and street or munici- 
pal buses, the fine shall be ten dollars 
($10.00) instead of twenty-five 
($25.00). Source: Laws of 1944. 


—“All officers and directors of street 
railway companies who shall refuse or 
neglect to comply with the provisions 
and requirements of the two preceding 
sections shall be deemed guilty of a mis- 
demeanor, on conviction shall be fined 
not less than one hundred dollars or be 
imprisoned in the county jail not less 
than sixty, and not more than six 
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months, and any conductor or other 
employee of such street car company 
having charge of the same, who shall 
refuse or neglect to carry out the pro- 
visions of this chapter shall, on convic- 
tion, be fined not less than twenty-five 
dollars or be imprisoned in the county 
jail for not less than ten days nor more 
than thirty days for each and every 
offense; provided, that nothing herein 
contained shall be construed as apply- 
ing to nurses attending children of the 
other race.” Source: Code of 1906. 


—“1. In all passenger depots, bus sta- 
tions or terminals owned, operated or 
leased in the State of Mississippi by a 
railroad company, bus company or any 
other common carrier of passengers, the 
owner or operator thereof shall cause to 
be constructed and maintained waiting 
or reception rooms as will secure the 
comfort of the passengers. 


“In such depots, bus stations or ter- 
minals there shall be constructed, pro- 
vided and maintained for the white 
intrastate passengers a separate waiting 
or reception room, on each entrance. to 
which shall be painted or shown in 
bold letters the following:—“White 
waiting room, intrastate passengers”; 
and in such depot, bus station or ter- 
minal there shall be constructed, pro- 
vided and maintained a _ separate 
waiting or reception room for the color 
intrastate passengers, on each entrance 
to which shall be painted or shown in 
bold letters the following:—“Colored 
waiting room, intrastate passengers.” 


“2. Any common carrier of passen- 
gers for hire or any railroad or bus 
company, whether an individual or 
corporation, which fails or refuses to 
comply with the provisions of this act 
shall be liable in the penal sum of one 
thousand dollars ($1,000.00) per day 
for each day of such failure or refusal, 
to be recovered by suit filed in the 
county in which such depot, bus station 
or terminal is situated, by either the 
attorney general, the district attorney 
of the district, or the county attorney of 
the county in which said passenger 
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depot, bus station or terminal is situ- 
ated. 


“In addition to the penalty provided 
herein, the Attorney General of the 
State of Mississippi or the district at- 
torney of the district, or county attorney 
in the county in which said depot, bus 
station or terminal is situated may file 
suit in the chancery court of such 
county for a mandatory injunction to 
compel compliance with the provisions 
of this act, and the chancery court of 
any county wherein the provisions of 
this act are not complied with shall 
have jurisdiction to issue an injunction 
to require compliance with this act, 
and to hold in contempt of court any 
railroad company, bus company or any 
other common carrier of passengers fail- 
ing to comply with the orders and de- 
crees of the court directing compliance 


with this act. 
“3. The requirements of this act shall 
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not be applicable to any person, firm or 
corporation operating a place of busi- 
ness wherein said person, firm or cor- 
poration acts only as ticket agent for 
a bus company or other common car- 
rier in addition to his regular business 
and wherein no passenger waiting room 
or reception room is maintained.” 
Source: Laws of 1956. 


APPENDIX Ill 


In Tue Untrep STATES 
Court or APPEALS 
For THE Firru Circuit 


In the Matter of: 
Elizabeth Porter Wyckoff 
For a Writ of Habeas Corpus 


* & 


(This opinion is printed in full at 6 Race Rel. 
L. Rep. 793.) 


Dissent 


RIVES, Circuit Judge, dissenting: 


The complaint seeks to enjoin state-imposed 
racial segregation in public travel facilities in 
the State of Mississippi and the City of Jackson, 
Mississippi. It seeks relief against two types of 
statutes and ordinances: (1) laws which on their 
face require the segregation of the races, and 
(2) laws which purport to deal with the main- 
tenance of law and order but which, according 
to the complaint, are used to maintain segrega- 
tion. 

The plaintiffs are three adult Negro citizens 
residing in Jackson, Mississippi, who sue on be- 
half of themselves and of other Negroes similarly 
situated and affected by the statutes and ordi- 
nances complained of. The defendants are the 
Attorney General of Mississippi; the City of 
Jackson, its Mayor, Commissioners and Chief 
of Police; Jackson Municipal Airport Authority; 
Continental Southern Lines, Inc.; Southern Grey- 


1. According to the complaint, “the class is composed 
of Negro citizens and residents of the State of 
Mississippi and other states who utilize the facilities 
and services of the defendant carriers located in the 
City of Jackson, and located in other cities of the 
State of Mississippi, and who travel in both intra- 
state and interstate commerce.” 


hound Lines; Illinois Central Railroad, Inc.; 
Jackson City Lines, Inc.; and Cicero Carr d/b/a 
Cicero’s Airport Restaurant. 


The original complaint and motion for pre- 
liminary injunction were filed on June 9, 1961. 
A hearing on the plaintiffs’ motion for prelimi- 
nary injunction was set for July 10, 1961. That 
hearing was continued because of the illness of 
an Assistant Attorney General of Mississippi. The 
hearing was reset for August 7, 1961. 


Meanwhile, an Amended Complaint was filed 
on July 17, 1961. The hearing set for August 7, 
1961 was confined to the argument of motions 
to dismiss, motions to dissolve the three-judge 
court, motions to abstain, motions for more 
definite statements, motions to require the 
plaintiffs to furnish security for costs, and to the 
plaintiffs’ insistence upon a hearing of their mo- 
tion for preliminary injunction. By order entered 
on that date, August 7, 1961, the court allowed 
the Amended Complaint which had been filed 
July 17, 1961; allowed the plaintiffs to join as an 
additional party defendant the Jackson Munici- 
pal Airport Authority; provided for service upon 
that party and for the filing of any motions and 
answers on its behalf; denied the motions to dis- 
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miss for lack of indispensable parties; denied, on 
conditions immediately met, the motions for 
more definite statements and the motions to re- 
quire the plaintiffs to furnish security for costs; 
and carried with the case for later disposition the 
other motions to dismiss, the motions to dissolve 
the three-judge court, and the motions to abstain. 

Over the plaintiffs’ objection, their request to 
be heard on their motion for preliminary injunc- 
tion was denied “in view of the broadening of 
the issues? by the Amended Complaint filed on 
July 17, 1961, and of the bringing in on this date 
of a new party defendant,” and the hearing of 
the motion for preliminary injunction was passed 
until September 25, 1961. It was further ordered 
that on that date the court would hear the case, 
both on said motion and on the prayer for perma- 
nent relief. The court stated its intention finally 
to dispose of the case following the hearing set 
for September 25, 1961. 

On September 25, 1961, over certain objections 
noted in the transcript of testimony, the court 
did proceed with the hearing of the case both 
on the motion for preliminary injunction and on 
the prayer for permanent relief. The taking of 
testimony consumed three days—Monday, Tues- 
day and Wednesday, September 25, 26 and 27. 
On Thursday, September 28, oral arguments of 
counsel were heard, and a further exhibit of the 
plaintiffs (No. 36) was received. The defendant 
Greyhound Corporation was permitted to take 
the deposition of A. W. Wilson, which was filed 
on October 10, 1961. The testimony has now 
been transcribed and was filed on October 20, 
1961, and additional briefs have been filed by the 
parties and by the amicus curiae, the United 
States of America. 

The evidentiary disputes are not very material. 
The formal allegations of the complaint, the 
identity and residence of the plaintiffs, their use 
of the transportation facilities in question, the 
identification of the carrier defendants, their use 
of the busses, cars, terminals, depots, rest rooms, 
drinking fountains, etc., were all either admitted 
or established by undisputed evidence. Conti- 
nental Southern and Greyhound admitted that 
in their Jackson terminals or depots there are 


signs on the outside doors of one waiting room 


2. Paragraph 15 of the complaint was amended so as to 
make specific reference to the disorderly conduct 
and breach of the peace statutes, Secs. 2087.5. 
2087.7 and 2089.5 of the Mississippi Code Annotated 

1942), as among those under color of which 

e defendants pursued a policy, practice, custom 
and usage of segregating Negro and white passen- 
gers. 


which read: “COLORED WAITING ROOM— 
INTRASTATE PASSENGERS,” and signs on the 
outside doors of another waiting room which 
read: “WHITE WAITING ROOM-—INTRA- 
STATE PASSENGERS,” and on the sidewalks 
outside the respective waiting rooms are signs 
which read: “WAITING ROOM FOR COL- 
ORED ONLY-—BY ORDER POLICE DEPT.” 
and “WAITING ROOM FOR WHITE ONLY— 
BY ORDER POLICE DEPT.” Each bus com- 
pany claimed that it did not place the signs on 
the sidewalks, and that the signs on or over the 
doors were placed “pursuant to the provisions 
of Chapter 258, Laws of 1956, Regular Session 
of Mississippi Legislature.” The bus companies 
further admitted that similar signs on or over the 
doors appear on waiting rooms in all terminals 
or depots in the State of Mississippi. 

Illinois Central admitted that in its railroad 
terminal or depot in Jackson it maintains two 
separate waiting rooms, on the sidewalk outside 
of one of which are signs reading respectively: 
“WAITING ROOM FOR COLORED ONLY, 
BY ORDER POLICE DEPT.” and “WAITING 
ROOM FOR WHITE ONLY, BY ORDER 
POLICE DEPT.,” and that similar signs are 
located in the railroad terminal at the bottom of 
the stairs leading from the trains. 

The Chief of Police of Jackson in his testimony 
admitted that the signs on the sidewalk were 
placed by the Police Department pursuant to 
the City segregation ordinance. 

Both the two Bus Companies and the Rail- 
road denied enforcing segregation on busses or 
cars. 

The Jackson City Lines admitted that, pur- 
suant to State law, it maintains signs on its 
busses directing that Negroes and whites sit in 
separate parts, and that, when those directions 
are not observed and a “breach of the peace is 
imminent,” it has a policy of stopping the bus 
and proceeding no further. 

The Jackson Municipal Airport Authority ad- 
mitted segregation of the rest rooms and drinking 
fountains in its waiting rooms. Cicero Carr, the 
lessee of the restaurant at the Airport, admitted 
that he would not serve Negroes in the main 
dining room, but would serve them on a back 
counter in a room partially used for storage. 

The Mayor of the City of Jackson, the chief 
law enforcement official of the City, and the 
State Attorney General were questioned on their 
racial policy with respect to public transporta- 
tion facilities. The majority ruled that such testi- 
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mony was inadmissible, and I dissented. The 
testimony was admitted under Rule 43(c) of 
the Federal Rules of Civil Procedure as a specific 
offer of evidence. The statement of the Mayor 
is so pertinent it should be quoted at length. 
(The ordinance under discussion in his testimony 
is the City ordinance requiring the segregation 
of transportation facilities. ) 


“Q. ... State your understanding of the racial 
policy of the City of Jackson with respect 
to transportation facilities in the City of 
Jackson. 


“A... . It has been the policy of mine as 
chief law enforcement officer, and the 
members of the city council and the police 
department and of the people of Jackson, 
to maintain what has worked over the last 
hundred years to bring happiness and 
peace and prospérity to everyone within 
our city. That has been done by a separa- 
tion of the races, not segregation. We 
never refer to it as segregation. Now, of 
course, you know and I know the State 
law upon which the City ordinance was 
patterned in 1956, with the preamble put 
in as ours, showing why—to maintain 
peace and order and to keep down dis- 
turbances. Since I have been Mayor I 
do not recall one incident where there 
has been an arrest under this ordinance 
or any segregation ordinance. We have at 
all times tried to maintain peace and keep 
down disturbances. That is the policy. Our 
policy calls for a great deal of give and 
take. It is agreeable to both the white and 
the colored. . . . So you see that laws can 
come and laws can go and laws can be 
changed, but the policy adopted here is 
to maintain happiness and contentment 
between the races, within the law, and 
at the same time giving the benefit of the 
great advantage over the years of living 
together in peace and quiet. 


“Q. Does this ordinance accurately reflect this 
policy, in effect, which you have just 
stated? 


“A. I think so. . . . However, as Your Honors 
have read it, you read the last paragraph 
there, it says, “The Council of the said 
City of Jackson owes the duty to its 
citizens, regardless of race, color, creed or 
station in life, to maintain good order and 
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to prevent breaches of the peace, and 
thereby to promote the health and general 
welfare of all its citizens,’ and then of 
= we adopted the State ordinance in 


“Q. ... Does the body of the ordinance, apart 
from the preamble, reflect the policy of 
the City of Jackson as you have stated it? 


“A. The policy of the City of Jackson is cer- 
tainly adopted in the ordinance, which 
is based on State law, that is taken from 
State law, and is based on exactly what 
I have said, the matter of separation of 
the races.” 


The State Attorney General testified on direct 
examination that it was his duty to enforce all 
of the laws in the State. He was extremely 
evasive on answering whether the State segre- 
gation laws affected his duty as Attorney Gen- 
eral; however, he did say that they were laws 
of the State, that they had not been declared 
unconstitutional, and that he would enforce them 
“if conditions arise to such a point that I thought 
it was necessary to bring them into effect.” He 
said in a concluding statement: 


“My sole purpose since the beginning of 
these instigated troubles that were instigated 
outside our State and brought to our State, 
has been the preservation of peace and 
order within the borders of the State of 
Mississippi. I have undertaken that, along 
with all other public officials and law en- 
forcement officers of this State.” 


Part of such undertakings were meetings prior 
to and just after the arrival of the first group 
of Freedom Riders on May 24, 1961, attended 
by himself, the Mayor and Chief of Police of 
Jackson. Plans were discussed at these meetings 
for dealing with the Freedom Riders, On this 
point he testified: 


“Q. Did you discuss with the Chief of Police 
what steps he was going to take to pre- 
serve law and order? 

“A. Yes, we discussed plans. 

“Q. What were those plans? 


“A. The plan was to do exactly what they 
did, first of all to keep down riot and 
disorder, and these arrests necessarily fol- 
lowed. They could have been easily 
avoided had your clients only wanted 
them avoided... .” 
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The Attorney General is not responsible for the 
enforcement of state law in the local courts; he 
is, nevertheless, the chief policymaker of state 
law enforcement. 

The plaintiffs offered evidence of the arrests 
for breach of the peace of passengers on the 
defendant carriers. There is evidence of two 
incidents on the busses of the Jackson City 
Lines. (In fact, the records of the City Lines 
contain reports on only two incidents.) Plaintiff 
Bailey testified to the arrest of one Charles Pat- 
terson, a Negro, for refusing to move when a 
white man got on the bus and sat down next to 
him. Witness Doris Grayson testified to the 
arrest of herself and three companions who got 
on a City Lines bus in the center of the City 
and sat in a front seat. The bus was stopped for 
10 minutes before a policeman came along. In 
neither instance is there any evidence in the 
record of an actual or threatened breach of the 
peace. The driver in the Grayson incident 
testified: 


“Q. Were there any white persons on the bus? 
“A. Yes. 


“Q. At the time these four Negroes were on 
the bus? 


“A. Yes. 


“Q. Was there any disturbance on the bus? 
“A. Not a bit. 


“Q. Was there any disturbance outside the 
bus? 


“A. No, not any.” 


The record also includes evidence on the ar- 
rests of approximately 300 Freedom Riders in 
the terminals of the defendant interstate carriers. 
Captain Ray of the Jackson Police Department, 
who personally made the majority, if not all, 
of the arrests, testified as follows with respect 
to the activities of the Negroes arrested in the 
white waiting room of the Illinois Central Rail- 
road: 


“Q. What were the Negroes doing that you 
arrested in there? ... 


-““A. They came in the terminal. 
“Q. What did they do? 


“A. They came in and some of them had seats 
and some of them stood. 
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“Q. What else did they do? 

. That is about all. 

. Were they armed? 

. I never found any of them armed. 
. Were they loud? 

No. 
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. Did they use any curse words? 
No. 

. Did they strike anybody? 

No. 

. Did they threaten anybody? 
No. 

. Did you arrest them? 

. I sure did. 


. For what? 
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. Because their presence provoked people 
and caused them to become disturbed, 
and I felt it best to maintain law and 
order and to order them to leave there. 
When they refused to obey my order, they 
were arrested. 


“Q. Would you explain what you mean by 
‘their presence there provoked people’? 


“A. Well, as I stated earlier, we had advance 
notice that they were coming to Jackson 
to create an incident similar to what has 
happened in other cities, and my duty 
there was to maintain law and order, and 
I felt it best to get the root of the trouble 
out of there, and that is when I ordered 
them to leave. 


“Q. What did they do in violation of law and 
order? 


“A. When I ordered them to leave, they just 
stood there, as though they hadn’t heard 
me say a word. I repeated that order sev- 
eral times, and they refused to obey, and 
that is when I arrested them.” 


He testified that all the other arrests in the 
‘waiting rooms of the remaining depots were 
virtually identical. 

The testimony with respect to the circum- 
stances surrounding the arrests is equally ex- 
plicit. Chief of Police Rayfield was questioned 
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on the existence of crowds of people around any 
of the terminals when a group of Riders arrived 
and were arrested. He testified that there were 
two such occasions, one on the first arrival at 
the Trailways terminal on May 24 when he was 
present, and another when the first group came 
to the Illinois Central terminal, of which he had 
a report. At the Trailways terminal, he testified 
that a number of people were waiting in cars 
and others congregated outside the terminal. To 
his knowledge none of them were fighting, loud 
or armed; their attitude, however, he termed 
hostile. The ones not in cars were asked to 
disperse, and they did. At the Illinois Central 
terminal, Rayfield had reports that 10 or 15 
people were milling about in the street exhibiting 
a hostile and disturbed attitude. They were 
asked to move, they complied and were gone 
by the time the Riders arrived. He then testified: 


“Q. Did you receivé any other reports from 
your police officers of this nature? 


“A. That’s the only two. 
“Q. The only two reports you know about?” 


“A. The only two I received where there 
could have been any situation like you 
were just discussing. Now, the others I 
don’t recall that there has been any other 
trouble around any of the terminals.” 


Captain Ray testified that the events within the 
terminal were roughly similar for all the arrests: 
Before the arrival of a group, people inside the 
terminal would make remarks, none of which 
particularly threatened violence. If necessary, he 
would order all those who did not have tickets 
or some business in the terminal to leave; they 
always complied. When the group arrived, some 
remarks were made, people in the terminal 
would follow them around, but no acts of vio- 
lence ever took place. Captain Ray ventured 
the opinion that there might have been incidents 
of violence had he not arrested the Riders, but 
there is no indication that the situation could 
not have been handled by restraining or arresting 
the offending party. 

This is the extent of the evidence in the record 
on potential breaches of the peace. 

This action was brought by three Negro plain- 
tiffs from the City of Jackson as a class action, 
on behalf of themselves and other Negroes simi- 
larly situated, under the Civil Rights Act, 42 
U.S.C. §1983, which creates an equitable cause 
of action against 
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“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, or any State or Territory, subjects, 
or causes to be subjected, any citizen of the 
United States, or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by 
the Constitution and laws. .. .” 


The jurisdiction of the three-judge court is in- 
voked pursuant to 28 U.S.C. §2281, §2284 be- 
cause the constitutionality of state statutes has 
been attacked. The statutes attacked are the 
so-called segregation statutes of the State of 
Mississippi which require racial segregation in 
all common carriers and in waiting room and 
rest room facilities used by the carriers, and 
provide criminal penalties for carriers and per- 
sons refusing to abide by these laws.® 

The defendants attacked the jurisdiction of 
the three-judge court on the ground that these 
statutes have never been enforced and no arrests 
have been made under their provisions. Under 
the recent case of Poe v. Ullman, 1961, 367 U.S. 
497, the complete failure to enforce a state law, 
coupled with its open and notorious violation, 
prevents the federal courts from reaching the 
constitutionality of the statute since no case or 
controversy is presented. If such were the case 
here, the three-judge court would not have 
jurisdiction. The evidence shows, however, that 
the defendant carriers and the Jackson police 
maintain signs pursuant to the command of these 
statutes. This is sufficient evidence of enforce- 
ment to create a case or controversy and main- 
tain the jurisdiction of the three-judge court. 

In the alternative, the defendants argue that 
jurisdiction over the segregation statutes may 
not extend to the collateral problem of enforce- 
ment of segregation by means of the breach of 
the peace statutes on the grounds: (1) there 
is no authority under §2284, and (2) the court 
may not consider issues of fact. The concept of 
federal jurisdiction is by no means this narrow. 
In Sterling v. Constantin, 1932, 287 U.S. 378, 
the jurisdiction of the three-judge court, original- 
ly invoked to test a state statute limiting oil 
production, extended to the Governor of Okla- 
homa’s attempt to institute the same production 
limitations by fiat under martial law. The three- 
judge court made extensive findings and con- 
cluded: “The evidence shows no insurrection 


8. These statutes are: Title 11, Sections 2351, 2351.5, 


2851.7, and Title 28, Sections 7784, 7785, 7786, 
7786-01, 7787, 7787.5, Miss. Code Ann. (1 942). 
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nor riot, in fact, existing at any time in the 
territory, no closure of the courts, no failure of 
civil authorities.” On this basis, the court held 
that the invocation of martial law was invalid 
and that the military orders enforcing the pro- 
duction limitations were a denial of due process. 
The Supreme Court upheld the district court 
and specifically approved the extensive findings 
of fact: 


“Accordingly, it has been decided in a great 
variety of circumstances that when ques- 
tions of law and fact are so intermingled as 
to make it necessary, in order to pass upon 
the federal question, the court may, and 
should, analyze the facts.” (287 U.S. at p. 
398. ) 


The Court went on to say that the jurisdiction 
of the three-judge court 


“< 


. extends to every question involved, 
whether of state or federal law, and enables 
the court to rest its judgment on the de- 
cisions of such of the questions as in its 
opinion effectively dispose of the case.” (287 
U.S. at pp. 393-94. ) 


See also, Hurn v. Oursler, 1933, 289 U.S. 238; 
Florida Lime Growers v. Jacobsen, 1960, 362 
U.S. 73; Evers v. Dwyer, 1958, 358 U.S. 202. 

The City of Jackson, its Mayor, Commissioners 
and Chief of Police urge that the City cannot be 
sued in this action. They rely upon Monroe v. 
Pape, 1961, 365 U.S. 167, 191 n. 50, and Egan v. 
City of Aurora, 1961, 365 U.S. 514. The question 
is also relevant to relief against the Jackson Air- 
port Authority. 

The direct holding in Monroe v. Pape is that 
a municipal corporation is not a “person” within 
the meaning of Section 1983 for the purpose of 
holding it liable for damages, and is based upon 
the finding that Congress rejected an amend- 
ment which would have made such corporations 
liable for money damages in specific cases. 365 
U.S. at 188. The defendants argue that if the 
City is not a “person” for purposes of damages, 
it cannot be a “person” for purposes of an injunc- 
tion, and further argue that the Supreme Court 
specifically so held in footnote 50 of Monroe 
v. Pape, supra at p. 191, when it said: 


“In a few cases in which equitable relief has 
been sought, a municipality has been named, 
along with city officials, as defendant where 
violations of 42 U.S.C. §1983 were alleged. 
See, e.g., Douglas v. City of Jeannette, 319 


U.S. 157; Holmes v. City of Atlanta, 350 
U.S. 879. The question dealt with in our 
opinion was not raised in those cases, either 
by the parties or by the Court. Since we hold 
a municipal corporation is not a ‘person’ 
within the meaning of §1983, no inference 
to the contrary can any longer be drawn 
from those cases.” 


The question of whether a municipality could 
be sued under §1983 for equitable relief, how- 
ever, was not before the Court, and I do not 
believe that the Court intended in a footnote to 
overrule prior cases indicating that a municipal 
corporation could be so sued. See Douglas v. 
Jeannette, supra; Holmes v. City of Atlanta, 
supra; Mayor and City Council of Baltimore 
City v. Dawson, 350 U.S. 877, affirming 220 
F.2d 386 (4 Cir., 1955). This is especially true 
when the legislative history upon which the 
Court relies is directed solely to the question 
of damages. We are not here concerned with 
the question of tortious action and the liability 
of the City taxpayers for such actions over which 
they had little possible control. The question 
here is one of prospective equitable relief for 
the protection of the plaintiffs’ constitutional 
rights against not just the tortious activity of 
individuals, but the enforcement of City ordi- 
nances, officially declaring City policy, and of- 
ficially recorded on the City Journal. This same 
issue has been before the Seventh Circuit Court 
of Appeals since Monroe v. Pape, and that Court 
held: 


“None of the reasons which support a city’s 
immunity from an action for damages for 
tortious injuries already inflicted by its of- 
ficers, agents or servants applies to this case. 
No reason is apparent why a city and its 
officials should not be restrained from pro- 
spectively violating plaintiffs’ constitutional 
rights pursuant to its own legislative enact- 
ment, and an injunction not be granted as 
provided in §1983.” 


Adams v. City of Park Ridge, 7 Cir., 1961, 293 
F.2d 585, 587. For these reasons, I believe that 
footnote 50 in Monroe v. Pape may be construed 
to say that, whether or not a municipal corpora- 
tion is subject to equitable relief under §1983, 


‘no inference from cases indicating that it may 


is relevant to the issue of its liability for dam- 
ages. 

More fundamentally, however, the plaintiffs’ 
right of action against the City does not depend 
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alone upon $1983. The rights asserted here are 
based on the Constitution which itself creates 
the cause of action for equitable relief and, 
within the meaning of 28 U.S.C. §1343(3) (the 
jurisdictional provision upon which this suit is 
based), authorizes this suit. Cf. Bell v. Hood, 
1946, 327 U.S. 678; Brewer v. Hoxie School 
District No. 46, 8 Cir., 1956, 238 F.2d 91, 103; 
Hart & Wechsler, The Federal Courts And The 
Federal System 794-97 (1953). Doctrines of im- 
munity can have no application to suits in equity 
brought to restrain invasions of federal constitu- 
tional rights. Sterling v. Constantin, 1932, 287 
U.S. 378, 393; Ex parte Young, 1908, 209 US. 
155, 156; Graves v. Texas Company, 1936, 298 
U.S. 393, 403-04; Georgia RR v. Redwine, 1952, 
342 U.S. 299, 305 n. 17. 


I would hold that the City of Jackson and 
the Jackson Airport Authority are proper parties. 


All motions attacking this court’s jurisdiction 
should be overruled. 


Nor should this court abstain from considering 
the merits. The court may not rely on Harrison 
v. N.A.A.C.P., 1959, 360 U.S. 167, which approves 
abstention where the state law attacked might 
be construed by the state courts to avoid the 
constitutional question, since the segregation 
statutes are incapable of a valid construction. 
No authority whatsoever may be found for the 
proposition that, where a state statute is clearly 
and unavoidably unconstitutional on its face, 
comity requires that state courts be allowed the 
privilege of so declaring. Such a rule would be, 
not abstention, but abdication of our judicial 
function. Nor may this court rely on Douglas v. 
Jeannette, 1943, 319 U.S. 157, which held that 
federal courts, as a matter of comity and equit- 
able discretion, should not interfere with state 
criminal proceedings and law enforcement of- 
ficials when an adequate remedy is provided in 
the state proceedings for the protection and 
assertion of all constitutional rights. The primary 
requirement of Douglas v. Jeannette is that there 
be an adequate state remedy; that is not the 
case here. An exception to Jeannette has devel- 
oped in favor of class actions on behalf of 
Negroes combating state supported segregation. 
As stated by the Court of Appeals in Morrison v. 
Davis, 5 Cir., 1958, 252 F.2d 102, 103: 


“This is not such a case as requires the with- 
holding of federal court action for reason 
of comity, since for the protection of civil 
rights of the kind asserted Congress has 
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created a separate and distinct federal cause 
of action. 42 U.S.C.A. §1983. Whatever may 
be the rule as to other threatened prosecu- 
tions, the Supreme Court in a case present- 
ing an identical factual issue affirmed the 
judgment of the trial court in the Browder 
case [Browder v. Gayle, D.C. Ala., 142 F. 
Supp. 707, aff'd 352 U.S. 903] in which the 
same contention was advanced. To the ex- 
tent that this is inconsistent with Douglas 
v. City of Jeannette, Pa., 319 U.S. 157, 63 
S.Ct. 877, 87 L.Ed. 1324, we must consider 
the earlier case modified.” 


Actually, this is not so much an exception as a 
practical application of the Jeannette require- 
ment of “adequacy.” For the alternative to this 
suit is that a great number of individual Negroes 
would have to raise and protect their constitu- 
tional rights through the myriad procedure of 
local police courts, county courts and state ap- 
pellate courts, with little prospect of relief be- 
fore they reach the United States Supreme Court. 
That Court already has a heavy docket without 
numerous such cases. Moreover, the proof of 
segregation may not be a straightforward propo- 
sition. As in the case here, the true nature of 
state policy and practice may become apparent 
only after proof of a pattern and practice over 
an extended period of time. Such a record can 
only be prepared in a single suit which finally 
settles the issue once and for all. The some 300 
citizens arrested in Jackson since May cannot 
be expected to provide at their trials a record 
similar to the one in this case; and yet, without 
it, there may be no way for them to assert and 
protect their constitutional rights. All these fac- 
tors go to the “adequacy” of the breach of the 
peace criminal proceedings and weigh against 
it. Equally important under the circumstances of 
this case is that, for seme of the reasons above, 
Negro citizens in Mississippi will not even at- 
tempt to exercise their constitutional rights be- 
cause their state remedies possibly “adequate 
in theory” are wholly inadequate in practice. 
Another factor bearing on the adequacy of the 
state criminal proceedings is that the Freedom 
Riders arrested in this case were travelers in 
interstate commerce. For such travelers to be 
delayed by arrest and trial, to be required to 
return for a de novo county court trial, and per- 
haps again for an appeal, is an unreasonable 
burden on interstate commerce when their only 
crime is the assertion of undisputed statutory 
and constitutional rights. This burden makes the 
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state criminal proceedings wholly inadequate as 
an alternative to the present suit. 

Any further doubts as to the validity of the 
distinction drawn in Morrison v. Davis, or the 
refutation of Douglas v. Jeannette, are put to 
rest by considering the bearing of the Fourteenth 
Amendment and 42 U.S.C.A. $1983 on the duty 
of this court. The Supreme Court had an oppor- 
tunity to pass on the basic thrust and purpose 
of the Fourteenth Amendment soon after it was 
adopted. In the Slaughter-House Cases, 1872, 83 
U.S. 36, 71-72, the Court said: 


“We repeat, then, in the light of this 
recapitulation of events, almost too recent 
to be called history, but which are familiar 
to us all; and on the most casual examina- 
tion of the language of these amendments, 
no one can fail to be impressed with the 
one pervading purpose found in them all, 
lying at the foundation of each, and without 
which none of them would have been even 
suggested; we mean the freedom of the 
slave race, the security and firm establish- 
ment of that freedom, and the protection 
of the newly-made freeman and citizen 
from the oppressions of those who had form- 
erly exercised unlimited dominion over 
him. It is true that only the fifteenth amend- 
ment, in terms, mentions the negro by 
speaking of his color and his slavery. But 
it is just as true that each of the other 
articles was addressed to the grievances of 
that race, and designed to remedy them as 
the fifteenth. 

“We do not say that no one else but the 
negro can share in this protection. . . . But 
what we do say, and what we wish to be 
understood is, that in any fair and just con- 
struction of any section or phrase of these 
amendments, it is necessary to look to the 
purpose which .we have said was the per- 
vading spirit of them all, the evil which 
they were designed to remedy. .. .” 


The last section of the Fourteenth Amendment 
provides that “The Congress shall have power 
to enforce, by appropriate legislation, the pro- 
visions of this article.” Such legislation was al- 
ready on the books when the Slaughter-House 
Cases were decided, and the very section under 
which the plaintiffs have brought this suit, 42 
U.S.C.A. §1983, may be traced to section 1979 
of the Revised Statutes and section 1 of the Ku 
Klux Act of April 20, 1871, 17 Stat. 13. This 
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section was recently before the Supreme Court 
in Monroe v. Pape, supra, where the Court dis- 
cussed in detail its legislative history and pur- 
poses. As with the Fourteenth Amendment, this 
section was passed by Congress to secure the 
newly-won freedom of the Negro population in 
the South; it was intended to deal more specifi- 
cally, however, with the securing of these rights 
in an atmosphere of violence caused by the 
unleashing of passions and prejudices which the 
mere assertion of these rights engendered in a 
portion of the white population. The Congres- 
sional solution was to create a remedy through 
the federal courts. The Court states: 


“The debates are long and extensive. It 
is abundantly clear that one reason the legis- 
lation was passed was to afford a federal 
right in federal courts because, by reason of 
prejudice, passion, neglect, intolerance or 
otherwise, state laws might not be enforced 
and the claims of citizens to the enjoyment 
of rights, privileges, and immunities guaran- 
teed by the Fourteenth Amendment might 
be denied by the state agencies.” (365 U.S. 
at 180.) 


Mr. Justice Frankfurter adds to this in his sep- 
arate opinion what might be called the sub- 
stantive right to the exercise of federal 
jurisdiction: 
“, . . the theory that the Reconstruction 
Congress could not have meant §1979 prin- 
cipally as a ‘jurisdictional’ provision granting 
access to an original federal forum in lieu of 
the slower, more costly, more hazardous 
route of federal appeal from fact-finding 
state courts, forgets how important providing 
a federal trial court was among the several 
purposes of the Ku Klux Act. . . . Section 
1979 does create a ‘substantive’ right to re- 
lief. But this does not negative the fact that 
a powerful impulse behind the creation of 
this ‘substantive’ right was the purpose that 
it be available in, and be shaped through, 
original federal tribunals.” (365 U.S. at 
251-52.) 


Not only is it apparent that the purpose of these 


_ provisions is to protect the very kind of rights 


the plaintiffs assert, but the legislative history 
of section 1983 makes clear that the greater 
the danger of violence, the more important it is 
that the federal courts should accept and exer- 
cise jurisdiction. Thus, the major portion of the 
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defense of the City of Jackson and of the At- 
torney General of Mississippi, attempting to 
justify their actions because of the danger of 
violence, actually provides the most powerful 
argument for this court to exercise its jurisdic- 
tion and grant a federal remedy to protect the 
plaintiffs’ rights. 

The majority takes the position that the major 
issue in this case is the questionable use of the 
breach of the peace statutes, and that under 
the Harrison case we should abstain to allow the 
courts to construe them. The plaintiffs’ attack, 
however, is upon the segregation statutes, not 
the breach of the peace statutes, and they allege 
that the State is practicing the simplest of all 
evasions—it makes arrests under the breach of 
the peace statutes for violations of the segrega- 
tion statutes. If there is substance to this allega- 
tion, it would be a fraud upon the jurisdiction 
of this court to abstain and give recognition to 
such an evasion. When the constitutionality of a 
state statute is attacked, we are under a duty 
to inquire into the law as it is actually applied. 
In Poe v. Ullman, supra, such an inquiry demon- 
strated that there was no case or controversy. 
In an earlier case, Nashville, C. & St. L. Ry. Co. 
v. Browning, 1940, 310 U.S. 362, such an inquiry 
uncovered a valid administrative amendment to 
a tax-assessing statute and the alleged discrimi- 
nation was found to be a valid distinction.* In 
Sterling v. Constantin, supra, the inquiry uncov- 
ered the evasion of the Governor of Oklahoma. 
As a later Supreme Court case interpreted 
Sterling v. Constantin, 


“There martial law was employed in support 
of an order of the Texas Railroad Commis- 
sion limiting production of oil in the East 
Texas field. The Governor was sought to be 
restrained as part of the main objective to 
enjoin ‘the execution of an order made by an 


4. “Here, according to petitioner's own claim, all 
e organs of the state are conforming to a practice, 
systematic, unbroken for more than forty years, and 
now questioned for the first time. It would be a 
narrow conception of jurisprudence to confine the 
notion of ‘laws’ to what is found written on the 
statute books, and to disregard the gloss which life 
has written upon it. Settled state practice cannot 
5 ag wi constitutional guarantees, but it can estab- 
ish what is state law. The Equal Protection Clause 
did not write an empty formalism into the consti- 
tution. Deeply ceahokied traditional ways of carry- 
ing out state policy, such as those of which petitioner 
complains, are often tougher and truer law than 
the dead words of the written text.” Nashville, 
Cc. raat L. Ry. Co. v. Browning, 1940, 310 U.S. 
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administrative . . . commission,’ and as such 
was indubitably within §266 [now §2284].” 5 


In this case, under the facts shown after a full 
trial and the law applicable to these facts, I 
am unable to find a bona fide breach of the 
peace issue. Rather, the facts clearly show that 
the arrests are a simple evasion to enforce segre- 
gation. This evasion provides no ground for 
abstention.® 

The statutes and ordinances which on their 
face require the segregation of the races in any 
transportation facility should be declared uncon- 
stitutional, null, and void. Brown v. Board of 
Education, 1954, 347 U.S. 483; Browder v. Gayle, 
M.D. Ala., 142 F. Supp. 707, affd 352 U.S. 903 
(1954); Baldwin v. Morgan, 5 Cir., 1958, 251 
F.2d 780; Boman v. Birmingham Transit Co., 
5 Cir., 1960, 280 F.2d 531. 

It should be declared impermissible to use 
laws which purport to deal with the maintenance 
of law and order, or any other laws, to maintain 
segregation of the races in any transportation 
facility. To that end, it should be declared that 
no passenger or intended passenger is subject 
to arrest for disorderly conduct or breach of the 
peace unless the passenger is himself disorderly 
or does something more than to occupy some 
facility or place intended for use by persons of 
another race and to refuse to remove himself 
from such place or facility. To arrest a passenger 
under such circumstances is state-enforced seg- 
regation and therefore unconstitutional. 

The defendants argue strongly on this last 
point that the State has merely been asserting 
its rights under the police power to maintain 
law and order. The evidence clearly shows, how- 
ever, that none of the passengers arrested was 
ever himself disorderly. This poses the question 


5. Phillips v. United States, 1941, 812 U.S. 246, 253. 

6. See also Evers v. Dwyer, 1958, 358 U.S. 202, where 
the Court ordered a three-judge court, whose juris- 
diction was invoked to enjoin Tennessee Transporta- 
tion statutes requiring segregation, to hear that and 
“any other method of state-enforced segregation 
on Memphis transportation facilities.” 

e Court has continually struck down state- 
enforced schemes of segregation, whether they were 
done directly or “ingeniously or ingenuously.” 
Cooper v. Aaron, 1958, 358 U.S. 1, 17; Smith v. 
Texas, 1940, 311 U.S. 128, 182; Lane v. Wilson, 
1989, 807 U.S. 268, 275, see Bush v. Orleans 
Parish School Board, E.D.La., 194 F.Supp. 182, 
aff'd sub nom. Gremillion v. United States, 30 L.W. 
8120 (Sup.Ct. 1961). It is not uncommon for 
the states to attempt to enforce segregation through 
general police power statutes. Boynton v. Virginia, 
1960, 364 U.S. 454 (trespass); Boman v. Birming- 
ham Transit Co., 5 Cir., 1960, 280 F.2d 531 
(breach of the peace). 











1961-62] 


of whether a passenger, whose only crime is the 
exercise of an undisputed constitutional right, 
may be arrested because this exercise provokes 
others to threaten or actually commit disorderly 
acts. That this is the substance of the defendants’ 
position is clearly inferred from the facts to 
which they themselves testified—the signs on the 
sidewalk outside the waiting rooms pursuant to 
the segregation ordinance, the arrest of all those 
who attempted to “crack the laws” of Mississippi 
(to use the words of the State Attorney General), 
and the complete lack of disorderly conduct on 
the passenger's part at the time of arrest. This 
inference is made explicit, however, by the testi- 
mony of the Mayor, who states that, by defini- 
tion, anyone who attempts to test the “separation 
of the races” creates a breach of the peace and 
provokes disorder. 

This issue must be met head on for the 
evidence shows that on at least two occasions 
there was a danger of riots and disorder. Al- 
though past disorder does not concern us as far 
as a prospective injunction is concerned, there 
is a strong possibility that a similar situation 
would arise after an injunction did go into effect. 

The issue is decided by again returning to 
the basis of this suit, the Fourteenth Amend- 
ment and section 1983. The Amendment was 
adopted and this section passed soon after the 
completion of the Civil War. A glance at the 
legislative history of section 1983, cited in Mon- 
roe v. Pape, supra, demonstrates that Congress 
had before it extensive evidence of the violence 
caused in the South by the newly-won Negro 
rights. Yet, no where, either in the Amendment 
or in section 1983, can there be found an intima- 
tion that either the danger or the existénce of 
such violence is grounds for the revocation of 
constitutional rights granted primarily to Ne- 
groes. Rather, the answer of Congress was to 
provide federal jurisdiction and a federal remedy 
for their protection. From this it can only be 
concluded that thé provocation of violence in 
others is no defense to the denial of these plain- 
tiffs’ constitutional rights. If it were, the de- 
fendants and this court know that this case 
would spell the postponement of full enjoyment 
of constitutional rights by Negroes in the Deep 
South for many years to come. The Supreme 
Court faced and decided this issue in Cooper v. 
Aaron, 1958, 358 U.S. 1, 16, when it said: 


“The constitutional rights of respondents 
are not to be sacrificed or yielded to the 
violence and disorder which have followed 
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upon the actions of the Governor and Legis- 
lature. As this Court said some 41 years ago 
in a unanimous opinion in a case involving 
another aspect of racial segregation: ‘It is 
urged that this proposed segregation will 
promote the public peace by preventing race 
conflicts. Desirable as this is, and important 
as is the preservation of the public peace, 
this aim cannot be accomplished by laws or 
ordinances which deny rights created or pro- 
tected by the Federal Constitution.’ Bu- 
chanan v. Warley, 245 U.S. 60, 81. Thus law 
and order are not here to be preserved by 
depriving the Negro children of their con- 
stitutional rights.” 


See also, Sterling v. Constantin, 1932, 287 U.S. 
378; Sellers v. Johnson, 8 Cir., 1947, 163 F.2d 
877; Rockwell v. Morris, 1961, 211 N.Y.S.2d 25. 

A police officer would be justified in requiring 
a person to move from a transportation facility 
because of a sudden, unexpected, and extreme 
danger of bloodshed which could not be other- 
wise avoided. There is no evidence in this record, 
however, of such a situation having arisen. ‘In 
the case of the incidents on the Jackson City 
Lines buses, there is not even the intimation of 
potential disorder. Except for the two Freedom 
Rider arrivals where crowds gathered outside the 
transportation terminals, there is no evidence 
of an actual breach of the peace or a potential 
which a minimum of police officers could not 
have readily handled by arresting the individual 
actually creating the disorder. In the case where 
the crowd surrounded the Illinois Central, it was 
easily dispersed before the Riders even arrived, 
putting it in the same situation as all the others. 
On May 24, the day of the first Rider group, 
although the crowd was sizable, and their atti- 
tude hostile, they never created an actual dis- 
turbance or reached proportions beyond the 
ability of the police to handle, even had the 
Riders been allowed to remain in the terminal. 
It should, at this point, be noted that the Mayor 
of Jackson had been notified by the Attorney 
General of the United States before the Riders’ 
arrival that, if, in the Mayor's opinion, the situa- 
tion could not be handled by local authorities, 
he stood ready to send in Federal Marshals to 
aid the enforcement of order as had been done 
in Montgomery, Alabama. And I think it can be 
said with assurance that, if at any future time 
the law enforcement officials of Mississippi find 
that they cannot themselves handle the provoca- 
tion of violence caused by the Negroes’ exercise 








1152 


of their constitutional rights, the Attorney Gen- 
eral of the United States would stand ready to 
send in Federal Marshals or any stronger force 
necessary to enforce order. There is no necessity 
to forego the exercise of rights guaranteed by 
the Constitution and laws of the United States 
in order to prevent violence on the part of per- 
sons opposed to the exercise of such rights. Any 
such surrender to mob rule would tremendously 
encourage mob spirit. We must continue to be 
ruled not by the mob, but by the Constitution 
and laws of our Country. 

It is my opinion that a permanent injunction 
should issue against the City of Jackson, its 
Mayor, Commissioners and Chief of Police, and 
the Jackson Municipal Airport Authority to re- 
strain them from acting contrary to the foregoing 
declarations and to protect to the best of their 
ability the right of any passenger or intended 
passenger to exercise his constitutional rights on 
public transportation facilities. 

This permanent injunction should extend to 
the State Attorney General. While he is not re- 
sponsible for the enforcement of State laws 
through the local courts, and has prosecuted none 
of the arrests found in the record, he partook 
in meetings both before and after the arrival of 
the Freedom Riders on May 24, which deter- 
mined the manner in which the situation would 
be, and thereafter was, handled. As the State 
official primarily charged with the duty to en- 
force State law, he must be held responsible for 
the plans made at these meetings and the way 
in which they have been carried out. 

A permanent injunction should issue against 
Cicero Carr requiring him to serve without dis- 
crimination at the Airport Restaurant all mem- 
bers of the public who use and frequent the 
Jackson Municipal Airport and request service. 

The carriers, Continental Southern Lines, Inc., 
Southern Greyhound Lines, Illinois Central Rail- 
road, Inc., and Jackson City Lines, Inc., have 
stated that they are acting under apparent com- 
pulsion of City ordinance or State statute in 
any maintenance of segregation of the races in 
their transportation facilities of which they may 
be guilty; and, that, promptly upon this court’s 
declaration that such statutes and ordinances are 
unconstitutional, they will remove all signs indi- 
cating that any place or facility is intended for 
the use of persons of any particular race and 
will not further enforce or have any part in 
enforcing segregation of the races in any trans- 
portation facility. A simple declaratory judgment 
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is therefore all that seems necessary as to said 
carrier defendants. This court should retain juris- 
diction, however, so that further orders and 
judgments could be entered if it should there- 
after be necessary or advisable. 

In their prayer for relief, the plaintiffs ask 
that the enforcement of the segregation statutes 
and any other statutes used to enforce segrega- 
ion be enjoined. They include in this prayer not 
only the restraining of future enforcement, but 
also the continued enforcement of these statutes 
against all of those arrested after the filing of 
this suit. According to the evidence, this includes 
some 190 persons. The power of the court to 
grant this request is supported fully by law. In 
Ex parte Young, 1908, 209 U.S. 123, the Supreme 
Court reaffirmed the principle that a court of 
equity could enjoin criminal proceedings com- 
menced after the filing of a suit in federal court 
to enforce the same right. The Court stated: 


“It is further objected . . . that a court of 
equity has no jurisdiction to enjoin criminal 
proceedings, by indictment or otherwise, 
under the state law. This, as a general rule, 
is true. But there are exceptions. When such 

' indictment or proceeding is brought to en- 
force an alleged unconstitutional statute, 
which is the subject matter of inquiry in a 
suit already pending in a Federal court, the 
latter court having first obtained jurisdiction 
over the subject matter, has the right, in 
both civil and criminal cases, to hold and 
maintain such jurisdiction, to the exclusion 
of all other courts, until its duty is fully 
performed. . . . Where one commences a 
criminal proceeding who is already party 
to a suit then pending in a court of equity, 
if the criminal proceedings are brought to 
enforce the same right that is in issue before 
that court, the latter may enjoin such crimi- 
nal proceedings.” 

209 U.S. at 161-162. See also, In re Sawyer, 1888, 
124 US. 200, 211; Truax v. Raich, 1915, 239 U.S. 
33, affg 219 Fed. 273 (D. Ariz., 1915). In terms 
of the anti-injunction statute, 28 U.S.C. §2283, 
it is a power “in aid of our jurisdiction” to pre- 
vent state courts from interfering with the de- 
termination of issues properly before the federal 
court. The propriety of granting such a request, 
however, is discretionary, and only the strongest 
equities will support such outright interference 
with state proceedings already commenced. I am 
of the opinion that such equities exist in this 
case. 
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The plaintiffs have had a motion for prelimi- 
nary injunction pending since the filing of the 
original complaint on June 9, 1961. Although 
the plaintiffs filed an amended complaint on 
July 17 to make more explicit their attack upon 
the breach of peace arrests, the original com- 
plaint is broadly enough framed to include them. 
When a motion for preliminary injunction has 
been made, a three-judge court is directed by 
statute to give an expeditious hearing and de- 
cision. 28 U.S.C. §2284(4) provides, “the appli- 
cation shall be given precedence and assigned 
for hearing at the earliest practicable day.” 28 
U.S.C. §1253 provides that the granting or denial 
of this motion may be appealed directly to the 
Supreme Court; the appeal lies as a matter of 
right. R.C.A. v. United States, N.D. Ill., 1950, 
95 F. Supp. 660, affd, 341 U.S. 412 (1951). Thus, 
not only were the plaintiffs entitled to an early 
hearing and decision, but, in my opinion, they 
were entitled to a preliminary injunction. As 
Mr. Justice Brandeis wrote in Union Tool Co. v. 
Wilson, 1922, 259 U.S. 107, 112: “Legal discretion 
. . . does not extend to refusal to apply well- 
settled principles of law to a conceded state of 
facts.” The essential facts in this case are un- 
disputed, the law to be applied is clear, irrepar- 
able injury is established by evidence of a clear 
and continued deprivation of constitutional 
rights. The defendants’ argument that such an 
injunction would have changed the status quo 
and therefore should not have been granted 
was before the Fourth Circuit Court of Appeals 
in a very similar case involving segregation of 
transportation facilities, and was decided ad- 
versely to the defendants. Henry v. Greenville 
Airport Commission, 4 Cir., 1960, 284 F.2d 631. 
The defendants should not be allowed to rely 
upon their own continued unconstitutional be- 
havior for the purposes of defeating a motion 
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for preliminary injunction. I would follow the 
ruling in the Henry case. See also Clemons v. 
Board of Education, 6 Cir., 1956, 228 F.2d 853, 
857; Board of Supervisors v. Wilson, 340 U.S. 
909, affirming 92 F.Supp, 986 (E.D.La., 1950) 
(preliminary injunction granting admission to 
L.S.U.). Had such an injunction issued, arrests 
and prosecution of those arrested would have 
been terminated, starting at the very latest with 
the date of the first hearing, July 10, 1961. 

The continued refusal to rule on this motion, 
although it has been pending since the 9th of 
June, is in violation of this court’s duty under 
the law, and the refusal should therefore be 
construed as a de facto denial. The reason for 
continuing the first hearing until August 8, 1961, 
due to the sickness of an Assistant Mississippi 
Attorney General, may have been warranted 
with respect to relief against his superior, but 
the City was present and, as subsequent events 
have shown, it was both willing and able to 
carry on a vigorous defense in its own behalf. 

Thus, because of the undisputed facts, the 
clear violation of the plaintiffs’ rights, and the 
unreasonable delay in ruling on the preliminary 
injunction, all prosecutions of passengers or in- 
tended passengers who were arrested for breach 
of the peace after the filing of the original com- 
plaint on June 9, 1961, but who, as the evidence 
in this case shows, were not themselves disorder- 
ly, should be enjoined. 

Since this dissenting opinion was written, I 
have had the opportunity to read the memo- 
randum opinion of Judge Frank M. Johnson, Jr., 
in Lewis, et al. v. The Greyhound Corporation, 
et al., M.D. Ala., C.A. 1724-N, m/s, filed Novem- 
ber 1, 1961, and find myself in agreement with 
nearly all of the views expressed by Judge 
Johnson in that opinion. 

I respectfully dissent. 
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John R. LEWIS, et al. v. GREYHOUND CORPORATION, et al. 
United States District Court, Middle District, Alabama, Northern Division, November 1, 1961, Civil 


Action No. 1724-N, 199 F.Supp. 210. 


SUMMARY: Negroes, some of whom had been enjoined by an Alabama circuit court against 
participating in “freedom rides,” brought a class action in a federal district court seeking: 
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(1) an injunction against named bus companies and state and local officials to prohibit racial 
segregation on public interstate and intrastate buses and bus terminals in the middle district 
of Alabama; (2) relief against enforcement of segregation through arrests and other actions; 
and (3) injunctions against the enforcement of a state court injunction and against the prose- 
cution of criminal proceedings in state court. The court found that racial segregation had 
been an established practice in Montgomery, Alabama, and that the bus companies were 
maintaining segregated facilities, even if they were not enforcing segregation. Therefore, 
plaintiffs were found to be entitled to relief against the companies under federal statutes 
and Interstate Commerce Commission regulations; and, since the companies’ action was 
taken under a state official policy, the practice involved state action which violated the Four- 
teenth Amendment; and insofar as the practice affected interstate passengers it violated the 
commerce clause of the Constitution. The court also found that the state attorney general 
had attempted to enforce segregation in obtaining a state court injunction against “freedom 
riders,” and that the City Board of Commissioners had closed bus terminal restaurants and 
arrested interstate travelers in order to maintain segregation. It therefore enjoined the en- 
forcement of the state court injunction and the use of fire regulations and breach of the 





peace statutes for the purpose of enforcing racial segregation. 


JOHNSON, District Judge. 


MEMORANDUM OPINION 


This case is now submitted upon the several 
issues made up by the pleadings and the proof. 
Upon consideration of the evidence, consisting 
of the oral testimony of several witnesses and 
the exhibits thereto, this Court, as required by 
Rule 52, Federal Rules of Civil Procedure, makes 
the appropriate and necessary findings and con- 
clusions, embodying the same in this Memo- 
randum Opinion. 


In this action the plaintiffs seek to enjoin 
the named defendants from continuing to pursue 
a policy, practice, custom or usage of segregating 
plaintiffs and members of their class on public 
interstate and intrastate motor carriers and in 
facilities and services of bus terminals located 
in the City of Montgomery and in other cities 
within the Middle District of Alabama. Plain- 
tiffs also seek relief from interference with the 
exercise of their constitutionally protected rights 
to ride public interstate and intrastate carriers 
and use terminal facilities and services without 
discrimination because of race, and further seek 
relief against arrests, harassment, intimidation, 
threats and coercion for the purpose of inter- 
fering with plaintiffs’ exercise of such consti- 
tutionally protected rights. 

The events leading up to the filing of this ac- 
tion were as follows: 

A serious riot occurred at the Greyhound bus 
station in Montgomery, Alabama, on May 20, 
1961. This incident occurred after an interracial 
group, known as “freedom riders,” arrived in 


Montgomery with the announced purpose of 
testing the bus facilities in Montgomery to de- 
termine whether the facilities could be used 
without any discrimination on account of race or 
color. 

There was a crowd around the bus station as 
the bus arrived. After the bus parked to unload 
its passengers, the Greyhound bus driver an- 
nounced over the loud-speaker system, “Here 
comes the ‘freedom riders’ to tame the South.” 

Some of the crowd then attacked the “freedom 
riders.” General disorder broke out and during 
the following two hours a number of “freedom 
riders” and innocent Montgomery Negroes were 
injured by the mob. The police were not on 
the scene at the time the bus arrived.? 

On May 19, 1961, in an action brought by the 
Attorney General of Alabama, one of the judges 
of the Circuit Court of Montgomery County, 
Alabama, issued a broad ex parte injunction? 


against the “freedom riders,” and on May 20, 


1. A more detailed discussion of the facts surround- 
ing the May 20, 1961, riot may be found in this 
Court’s opinion in United States vy. U. S. Klans, et 
al., [194 F.Supp. 897]. In that case, this Court 
specifically Gand “that the Montgomery Police De- 
partment . . . willfully and deliberately failed to 
take measures to ensure the safety of the students 
and to prevent unlawful acts of violence upon their 
persons. This lack of protection on the part of the 
city police of Montgomery continued even after the 
arrival of the bus.” The Court’s order of June 2, 
1961, restrained and enjoined the Montgomery Po- 
lice Department from “willfully failing to provide 
police protection for persons traveling in interstate 
commerce in and through Montgomery, Alabama.” 

2. The petition in the Attorney General’s suit alleged 
that: “The conduct of said persons traveling to and 
entry into the State of Alabama is such conduct 
calculated to provoke breaches of the peace through- 
out the State of Alabama; that such conduct threat- 
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1961, the same judge issued a contempt citation 
against twenty of the “freedom riders’—most if 
not all of whom were on the bus that arrived at 
the Montgomery bus station just before the riot— 
charging them with a willful violation of the 
injunction. 

The Attorney General of Alabama was at the 
Montgomery city police station when he re- 
ceived information that the bus was arriving in 
Montgomery. He went to the bus station and 
“served” a copy of the state court injunction on 
one of the plaintiffs who had already been beaten 
by the members of the mob. 

Limited martial law was declared in Mont- 
gomery on the night of May 21, 1961. On May 
94, the “freedom riders” who had arrived on 
the 20th went to the Trailways bus station in 
Montgomery, were served at the white lunch 
counter, boarded a Trailways bus and departed 
for Jackson, Mississippi. They were accompanied 
by a heavy convoy of national guardsmen. 

On May 25, ten individuals, including both 
whites and Negroes, were arrested by Mont- 
gomery County Sheriff Mac Sim Butler at the 
white lunch counter in the Trailways Bus Term- 
inal in Montgomery on charges of breach of the 


ens the safety, peace, and tranquility of the people 
of the State of Alabama; and further that mae con- 
duct has already resulted in serious breaches of the 
eace .... 
‘ The complaint elaborated incidents of violence 
which had recently occurred in connection with 
freedom rides, including the burning of one bus 
within the state, and several violent incidents in 
Birmingham requiring the local police to “take said 
persons (i.e., freedom riders) into protective custody 
and causing said persons to leave the State of Ala- 
bama in order to prevent further violence or blood- 
shed.” The petition further alleged that the State 
had “no other adequate remedy to prevent irrepar- 


able injury to persons or property ... .” The State 
court issued an injunction phrased in very broad 


terms: 

“. . . The respondents and others identified in 
said petition, its officers, agents, members, employ- 
ees, servants, attorneys, followers, and all other 
persons in active concert or participation with 
respondents are hereby enjoined and restrained from 
continuing any acts designated in the petition, par- 
ticularly the entry into and travel within the State 
of Alabama, (and engaging in the so-called ‘Free- 
dom Ride’ and other acts or conduct calculated to 
provoke breaches of the peace within the State of 
Alabama) and which act or conduct threaten the 
safety, peace, and tranquility and general welfare 
of the people of the State of Alabama.” 

8. Seven of this group had come to Montgomery on 
May 24, after learning of the events in Montgomery, 
Alabama. These seven were not part of the original 
“freedom riders”; in fact, two of the seven joined 
the group by chance in Atlanta. Several of the 

group were white professors of religion at New 

a colleges—one of whom was a native of 

Montgomery, Alabama. 
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peace and conspiracy. These arrests were made 
by the sheriff under specific directions from the 
National Guard Commander, General Graham. 
Prior to their arrests, some of them had pur- 
chased tickets to Jackson, Mississippi. The group 
was taken to and confined in the jail.‘ 

This case was filed on May 25, 1961, by seven 
Negro citizens, five of whom were “riders” under 
injunction issued by the state court. The other 
two Negroes are residents of Montgomery. 

The plaintiffs ask for injunctive relief against 
racial segregation on interstate and intrastate 
buses and in bus terminal facilities in the State 
of Alabama.5 They also request relief against 
enforcing segregation by means of signs, arrests 
and other forms of harassment. Finally, they 
ask for injunctive relief against the enforcement 
of the state court injunction, including contempt 
proceedings. 

On May 26, 1961, the ten persons arrested on 
May 25 at the Trailways Bus Terminal were 
granted leave to intervene. The supplemental 
complaint and complaint in intervention asked 
the Court to enjoin the state criminal prosecu- 
tions which were then pending in Montgomery 
County against the intervenors. 

The plaintiffs assert three legal bases for re- 
lief. First, they assert that the defendants main- 
tain and enforce a policy, practice, custom and 
usage of segregation in buses and bus terminal 
facilities and that the complained of policy, prac- 
tice, custom and usage being under color of state 
law violates the equal protection and due process 
clauses of the Fourteenth Amendment. Second, 
they urge that they are being subjected to unjust 
discrimination in interstate motor carrier trans- 


4. A typical warrant filed against intervenors charged 


at: 

“Fred L. Shuttlesworth did disturb the peace of 
others by violent, profane, indecent, offensive or 
boisterous conduct or language or by conduct cal- 
culated to provoke a breach of the peace in that he 
did come into Montgomery, Alabama, which was 
subject to martial rule and did wilfully and inten- 
tionally attempt to test segregation laws and customs 
by seeking service at a public lunch counter with 
a racially mixed group, during a period which it 
was necessary for his own safety for him to be pro- 
tected by military and police personnel and when 
the said lunch counter building was surrounded by 
a large number of hostile citizens of Montgomery.” 
It also charged that “Fred L. Shuttlesworth did meet 
with two or more persons to commit a breach of the 
peace or to do an unlawful act.” These charges 
were based upon Title 14, § 119(1) (disorderly 
conduct) and Title 14, §§ 4-7 (unlawful assembly) 
of the Code of Alabama. 

5. Prior to the trial, the relief sought was limited to the 
Middle District of Alabama by amendment of the 
complaint. 
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portation contrary to the terms of 49 U.S.C. 
316(d). Third, they assert that the complained 
of conduct constitutes an undue and unreason- 
able burden upon interstate carriers in contra- 
vention of the “commerce clause” of the Constitu- 
tion (Article I, Section 8). In addition to these 
three general bases for relief, plaintiffs contend 
that the state court injunction and the specific 
arrests and threatened prosecutions of certain 
of the plaintiffs contravene the order of this 
Court entered on June 19, 1956, in the case of 
Browder v. Gayle, No. 1147-N, enjoining racial 
segregation in the operation of the Montgomery 
City Lines, an intra-city bus transportation com- 
pany operating in Montgomery. 

The decree in Browder v. Gayle, 142 F. Supp. 
707, does not dispose of the issues. That case 
involved the constitutionality of certain statutes 
and ordinances requiring the segregation of the 
white and colored races on motor buses which 
operated within the City of Montgomery. The 
decree was designed and intended to cope with 
a situation involving a local intra-city bus line 
where terminal facilities were not involved. 

Much of the proof dealt with the events which 
occurred in Montgomery during the five-day 
period May 20-25, 1961. The relevancy of the 
events of that period is that they show, and 
show conclusively, that segregated use of bus 
terminal facilities in Montgomery, Alabama, was 
then an established practice. 

Standing alone, the arrests on May 25 of the 
intervenors and the mob violence at the Grey- 
hound Bus Terminal on May 20 do not in and 
of themselves establish that the segregation prac- 
ticed in the terminals was the result of a policy 
by the defendants; however, the actions of some 
of these defendants (and others) and the lack 
of action by state and city officials and particu- 
larly the testimony of General Graham that the 
disturbances were a reaction to an invasion of 
a settled social custom, compel this Court to con- 
clude that prior thereto, there was segregation— 
by custom, practice and usage—within the bus 
terminals of the City of Montgomery. 

Each of the defendants denies that he is 
enforcing the policy, practice, custom and usage 
alleged by the plaintiffs. It is significant, how- 
ever, that none of the defendants specifically 
denies the existence of such policy and practice. 
As a matter of fact, the defendants Capital Motor 
Lines and Continental Crescent Lines, Inc., ad- 
mit in their answers that throughout Alabama 
they maintain separate facilities in their terminals 
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for the white and Negro races and that signs are 
posted in the terminals indicating which facili- 
ties are for the use of each race. The other 
defendant motor carrier, The Greyhound Corpo- 
ration, while also specifically denying in its an- 
swer that it is enforcing segregation, is silent on 
whether it maintains separate facilities for the 
two races in its terminals or utilizes facilities 
where segregation is practiced. The significance 
of this silence is underlined by the statements of 
Greyhound’s terminal manager in Montgomery. 
In his deposition the manager conceded that the 
terminal was constructed in 1951 with duplicate 
facilities for the separate use of the white and 
colored races; that as recently as the early part 
of this year signs were posted in the terminal 
designating the particular facilities to be used 
by each race; and that until at least May 24, 
1961, the facilities were in fact used on a segre- 
gated basis. 


Based on all of the testimony, the Court must 
conclude that Greyhound and the other defend- 
ant bus companies have been maintaining and 
utilizing separate facilities for the use of the two 
races in their terminals and other such facilities 
located in the Middle District of Alabama. 


The contention of the defendant carriers that 
they are not enforcing segregation in the sepa- 
rate facilities which they maintain or utilize is 
not a sufficient answer to a charge of a violation 
of 49 U.S.C. 316(d), which prohibits them from 
subjecting any persons to “any unjust discrimina- 
tion or any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever.” Both 
the Interstate Commerce Commission and the 
federal courts have held that the maintenance of 
separate facilities for the two races constitutes 
unjust discrimination even though the use is not 
strictly enforced. NAACP v. St. Louis-San Fran- 
cisco Railway, 397 1.C.C. 335 (1955); Baldwin 
v. Morgan, 287 F. 2d 750 (5th Cir., 1961). Ac- 
cordingly, the plaintiffs are entitled to relief 
against the carriers by virtue of the provisions 
of the Motor Carriers Act, and such relief is not 
dependent on whether or not the existing policy 
of providing separate facilities involves state ac- 
tion. 

On September 22, 1961, the Interstate Com- 
merce Commission unanimously adopted new 
regulations dealing with discrimination in the 
operation of interstate motor carriers. Part of 
these regulations dealt with terminal facilities. 
They prohibit interstate bus companies from 
using segregated terminal facilities. The regula- 
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tions are clear, concise, and merely reiterate the 
laws as explained in Boynton v. Virginia, 364 
U.S. 454. Accordingly, the injunction that will 
be issued in this case will be framed in the lan- 
guage of the regulations. Obviously, the injunc- 
tion will apply to facilities owned or controlled 
by the bus companies. But, it will also cover 
facilities used by the bus companies as an inte- 
gral part of their operations. So that there will 

no misunderstanding, this Court’s order does 
not apply “to every independently operated road- 
side restaurant at which a bus stops solely to 
pick up or discharge occasional passengers, or to 
every independently operated corner drug store 
which sells tickets for a motor carrier.” However, 
“if in addition to selling tickets, the agent offers 
or provides terminal services or facilities for the 
comfort and convenience of interstate passengers, 
such as a public waiting room, rest room, or eat- 
ing facilities,” then the premises where these 
services and facilities are made available are part 
of the carrier’s terminal facilities. 

If the existing policy and practice of affording 
separate facilities according to race is either en- 
forced or authorized by state law or by any other 
form of state action, then the policy not only 
offends the provisions of the Motor Carriers Act, 
but also violates the Fourteenth Amendment. 
Browder v. Gayle, 142 F. Supp. 707, affirmed, 
352 U.S. 903; Baldwin v. Morgan, 287 F. 2d 750 
(5th Cir., 1961); Boman v. Birmingham Transit 
Co., 280 F. 2d 531 (5th Cir., 1960). The evidence 
here establishes such state action. Although the 
plaintiffs do not attack the constitutionality of 
any specific state statute and although the ar- 
rests of which they complain were not specifically 
for violation of a “segregation” law, it is clear 
that the policy, practice, custom and usage which 
the carriers are following is an official policy, 
practice, custom and usage of the State of Ala- 
bama. The state has long had on its statute 
books a law requiring segregation of the races 
in bus and rail terminals, 48 Ala. Code 301(31) 
(a) (b) (c).7 The defendant Alabama Public 
Service Commission on February 8, 1956, issued 
General Order No. T-21 requiring that signs 
reading “colored waiting room” and “white wait- 


6. As used in this opinion and as used in the injunc- 
tion order of this Court to be issued in this case. 
the term “terminal facilities” is to be and is defined 
as set out on page 8 of the order of the Interstate 
Commerce Commission issued September 22, 1961. 

7. This statute, in the context of public bus transpor- 
tation within the City of Montgomery, was declared 
oo in Browder v. Gayle, 142 F. Supp. 


ing room” be posted at the entrances of the 
separate facilities maintained at passenger sta- 
tions and depots. This order has never been 
rescinded. Furthermore, on April 19, 1961, after 
the decision of the Court of Appeals for the Fifth 
Circuit in Baldwin v. Morgan, supra, the Public 
Service Commission issued an order modifying 
General Order No. T-21, but only to the extent 
that it should not apply to the facilities of the 
Birmingham Terminal Company in Birmingham 
which were the subject of the Court’s order in 
the Baldwin case. The conclusion is inescapable 
that the policy of racial segregation in bus ter- 
minals in Alabama is the official policy of the 
state and that motor carriers, in providing separ- 
ate facilities, are carrying out and implement- 
ing that official policy. This they are prohibited 
from doing by the terms of the Fourteenth 
Amendment. See particularly Baldwin v. Mor- 
gan, supra. 

Not only does state-imposed segregation of 
bus passengers violate the Fourteenth Amend- 
ment, but, insofar as such segregation bears 
upon interstate travelers, it also offends the 
“commerce clause” of the Constitution (Art. 1, 
Sec. 8). Morgan v. Virginia, 328 U.S. 373. As the 
Supreme Court pointed out in Morgan, a state 
effort to regulate seating arrangements of inter- 
state passengers upon the basis of their race 
contravenes the need for national uniformity in 
the regulation of interstate travel. Accordingly, 
any attempt at such regulation violates the Con- 
stitution’s provision that power over interstate 
commerce resides with the Federal Government. 
See also Whiteside v. Southern Bus Lines, 177 
F. 2d 949; Williams v. Carolina Coach Co., 111 
F. Supp. 329, affirmed 207 F. 2d 408. 

The Attorney General of Alabama is desig- 
nated by the laws of the State of Alabama as 
the legal adviser of the Public Service Commis- 
sion (55 Ala. Code 228). The evidence shows 
that during the period pertinent to this case the 
Attorney General placed one or more of his 
assistants at the disposal of the Public Service 
Commission and that an assistant attorney gen- 
eral prepared for the Commission the letter in 
1956 which directed the carriers to enforce seg- 
regation. The Court must conclude, therefore, 
that the actions of the Commission in this field 


. of its operations have been taken with the advice 


of the Attorney General. 


Furthermore, although the Attorney General 
of Alabama has been aware of the fact that 
passengers on interstate buses were entitled to 
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use bus terminal facilities in Montgomery on a 
nonsegregated basis, he has never considered it 
his duty to advise local prosecutors or local law 
enforcement officers of that fact. To the con- 
trary, when an attempt was made in Alabama 
to test the effectiveness of the federal law, the 
Attorney General responded by petitioning a 
state court for an injunction prohibiting the 
“freedom riders” and all persons having notice 
of the injunction from testing segregation prac- 
tices in interstate bus facilities in Alabama. 

Although the Attorney General of Alabama 
protests that his purpose was to preserve the 
peace, safety and tranquility of the people of 
the State of Alabama, the Court finds that one 
of his primary purposes was to enforce segrega- 
tion contrary to the federal law, a law he was 
duty bound to uphold. 

The arrests which are the subject of the in- 
tervenors’ claim were the result, in part at least, 
of emergency conditions which this Court be- 
lieves are unlikely to occur again. In this connec- 
tion, the evidence relating to Sheriff Butler’s 
participation in the arrests indicates that he 
acted only under the specific direction of the 
National Guard Commander. Montgomery is no 
longer under limited martial law. There is noth- 
ing in the record to indicate that Sheriff Butler 
will make arrests to enforce segregation in the 
future. No injunction will issue against him. 

The City Board of Commissioners, although 
it had no specific jurisdiction under state law to 
regulate motor carriers, has used its fire and 
police departments to maintain segregation in the 
terminal facilities. For example, on May 15, 
1961—the day the “freedom riders” were first ex- 
pected in Montgomery—the restaurant facilities 
in both bus terminals were closed by the Mont- 
gomery fire inspector. The closing of the restau- 
rants was not justified; the violations noted in 
the inspection reports were trivial; no action was 
taken on them when they were first noted (May 
10th and 11th), and the proprietor was given no 
advance notice or opportunity for administrative 
appeal.§ 

Further evidence as to the actions of the City 

8. Letters were written to the restaurant operators at 
the two bus terminals directing them to close their 
restaurants immediately. The dates on the carbon 
copies, May 15, 1961, appear to have been inserted 
by using a different typewriter. This, together with 
the coincidence of closing both terminals for fire 
regulation deficiencies on the same day—which day 
was the first expected date of arrival of the “free- 
dom riders’—compels the Court to conclude that 


the terminals were closed to prevent their use by 
the “freedom riders” on a nonsegregated basis. 
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Commissioners on May 21 concerns the treat- 
ment of two Atlanta Negroes who came to Mont- 
gomery by bus. While using the pay telephone 
in the white waiting room, they were told by a 
city policeman to move to the colored waiting 
room. When they did not move, they were ar- 
rested and taken to jail in a police car on the 
ground that they had disobeyed an officer. At 
the jail they were fingerprinted, photographed 
and—forty-five minutes later—released. Although 
the city police maintain that this was done to 
protect the two Negroes from the mob, the 
Court finds that it was done to maintain segrega- 
tion in the bus terminal. 

Based upon the foregoing, this Court concludes 
that the plaintiffs are entitled to relief against 
those of the defendant state and local officials 
who have the authority to implement the state 
policy of segregation and/or those officials who 
have been in fact implementing the state policy 
of segregation. This includes first the Alabama 
Public Service Commission and its members. 

The Attorney General of Alabama will be en- 
joined from taking steps to enforce the injunc- 
tion issued in the Montgomery Circuit Court, or 
enforcing directly or indirectly segregation in 
buses or bus terminal facilities within the Middle 
District of Alabama. 

An injunction will also issue against the Board 
of Commissioners of the City of Montgomery, 
their agents and employees, and the Chief of 
Police of Montgomery, his agents and employees, 
enjoining them from enforcing segregation and 
in particular from using fire safety regulations, 
breach of the peace, disorderly conduct or other 
statutes for the purpose of enforcing segregation 
against persons who, under ordinary circum- 
stances, conduct themselves in an orderly and 
peaceful manner in any area, section or part of 
any terminal utilized by the bus carriers.® 

Done, this the 1st day of November, 1961. 

/s/ Frank M. Johnson, Jr. 
UNITED STATES DISTRICT 
JUDGE 


DECREE 


In accordance with the Memorandum Opin- 
ion entered by the Court this day, 


IT IS ORDERED, ADJUDGED AND DE- 
CREED: 

1. That the defendants The Greyhound Cor- 
9. That part of the action seeking relief against the 


state court’s Spaccedinw in the criminal cases has 
already been denied by separate action of this Court. 
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poration, Capital Motor Lines, and Continental 
Crescent Lines, Inc., their officers, employees, 
agents, successors and all persons in active con- 
cert or participation with them, be and they 
hereby are permanently enjoined, from and after 
November 1, 1961 and within the Middle Dis- 
trict of Alabama, from: 


(a) Maintaining, utilizing, or following 
any practice which includes the availability 
of any terminal facilities in which any por- 
tion thereof is maintained for the separate 
use, upon the basis of their race or color, of 
passengers of the defendants’ vehicles oper- 
ated in interstate commerce; 


(b) Otherwise discriminating against the 
plaintiffs, or any other person, upon the basis 
of race or color in their use of vehicles and 
facilities used or made available by The 
Greyhound Corporation, Capital Motor 
Lines, or Continental Crescent Lines, Inc., 
for passengers traveling in interstate com- 
merce by motor carrier. 


The Greyhound Corporation, Capital Motor 
Lines, and Continental Crescent Lines, Inc., 
shall each report to the Court in writing by De- 
cember 1, 1961, the steps each of them has taken 
to comply with this paragraph of the decree. 

2. That the defendants Earl James, L. B. Sul- 
livan, Frank Parks, MacDonald Gallion, Good- 
win J. Ruppenthal, C. C. Owen, J. S. Foster and 
Sibyl Pool, their employees, agents, successors, 
and all persons in active concert or participation 
with them, be and they hereby are permanently 
enjoined from: 
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(a) Enforcing or implementing in any 
manner or by any means a policy, custom, 
practice or usage of segregating upon the 
basis of their race passengers of motor com- 
mon carriers within the Middle District of 
Alabama; 


(b) Enforcing or implementing in any 
manner or by any means the segregation of 
the plaintiffs, or of any other person, upon 
the basis of their race or color, in terminal 
facilities used by motor common carriers 
within the Middle District of Alabama, and 


(c) Arresting, threatening, intimidating, 
harassing, or attempting to arrest, threaten, 
intimidate, or harass the plaintiffs or others 
on account of the plaintiffs or such others 
having used or attempted to use motor com- 
mon carrier terminal facilities upon a racially 
nonsegregated basis. 


3. That a copy of the Interstate Commerce 
Commission opinion and rule of September 22, 
1961, be attached to each writ of injunction 
served upon the defendants. 


4, That the costs incurred in this proceeding 
be and they are taxed against the defendants. 


5. That this injunction shall be effective No- 
vember 1, 1961. 


Done, this the Ist day of November, 1961. 
/s/ Frank M. Johnson, Jr. 


UNITED STATES DISTRICT 
JUDGE 
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STATE OF GEORGIA, et al. v. UNITED STATES, et al. 





United States District Court, Northern District, Georgia, Atlanta Division, December 19, 1961, Civil 
Action No. 7758, F.Supp 


SUMMARY: The state of Georgia brought an action in a three-judge federal district court 
against the Interstate Commerce Commission, seeking to enjoin the enforcement of a regula- 
tion prohibiting racial discrimination in buses and bus terminals subject to the jurisdiction 
of the commission (6 Race Rel. L, Rep. 902). Plaintiff contended that the effect of the 
commission’s order was to regulate intrastate commerce, whereas its authority was limited 
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to regulating interstate commerce, The court denied plaintiffs’ prayer for injunction, hold- 
ing that the commission’s order regulates interstate commerce, and that its effect on intra- 
state commerce is incidental and not such as to prevent the exercise by the commission of its 

























right to regulate interstate commerce. 


This suit was filed by the State of Georgia 
and the Public Service Commission of the State 
of Georgia under the provisions of Title 28, U.S.- 
C.A. §§ 1336, 1398, 2284, and 2321 through 2325, 
seeking to enjoin, annul and set aside the order 
of the Interstate Commerce Commission of the 
United States, entered September 22, 1961, in 
the proceeding known as Discrimination in Op- 
erations of Interstate Motor Carriers of Passen- 
gers, Docket No. MC-C-335. The parts of the 
specified order that are attacked by the State of 
Georgia are as follows: 


180a(1) Discrimination prohibited. No 
motor common carrier of passengers subject 
to section 216 of the Interstate Commerce 
Act shall operate a motor vehicle in inter- 
state or foreign commerce on which the 
seating of passengers is based upon race, 
color, creed, or national origin. 


180a(4) Discrimination in terminal facili- 
ties. No motor common carrier of passengers 
subject to section 216 of the Interstate 
Commerce Act shall in the operation of 
vehicles in interstate or foreign commerce 
provide, maintain arrangements for, utilize, 
make available, adhere to any understanding 
for the availability of, or follow any practice 
which includes the availability of, any ter- 
minal facilities which are so operated, ar- 
ranged, or maintained as to involve any 
separation of any portion thereof, or in the 
use thereof on the basis of race, color, creed, 
or national origin. 


The State’s principal attack on the validity of 
the Interstate Commerce Commission order is 
based upon Section 202(b) of the Interstate 
Commerce Act, 49 U.S.C.A. § 302(b), which 
provides as follows: 


(b) Nothing in this chapter shall be con- 
strued to affect the powers of taxation of the 
several States or to authorize a motor carrier 
to do an intrastate business on the highways 
of any State, or to interfere with the exclu- 
sive exercise by each State of the power of 
regulation of intrastate commerce by motor 


TUTTLE, Circuit Judge, and HOOPER and MORGAN, District Judges. 


carriers on the highways thereof. (Emphasis 
added. ) 


The State also contends that the Interstate 
Commerce Commission lacks the power to issue 
an order having general application against 
carriers certificated by it to implement the pro- 
visions of Section 216(d) of the Interstate Com- 
merce Act, 49 U.S.C.A. 316(d), on the theory 
that Section 216(d) (the anti-discrimination sec- 
tion of the Act) is self-executing and may not be 
implemented by orders of the Commission. 

The State further contends that even though 
general implementing orders should be held 
proper to implement Section 216(d), neverthe- 
less the Commission failed to follow the pro- 
cedural steps required before issuing the 
particular order here involved. 

Finally, the State contends that there is no 
sufficient factual basis for the finding by the 
Commission of the need for the challenged order 
since no showing was made that any particular 
carrier in any particular part of the United 
States was actually violating the anti-discrimina- 
tion terms of Section 216(d) of the Act. 

It is the thrust of the State’s contention that 
the effect of the order, which on its face purports 
to prohibit the use of interstate instrumentalities 
if they are operated on a racially segregated 
basis, is to regulate intrastate commerce. This, 
the State says, results from the fact that economic 
necessity dictates that the same vehicles and 
terminal facilities be used in both interstate and 
intrastate transportation. 

It seems that there can be no longer any 
doubt but that the Interstate Commerce Commis- 
sion has full power over the regulation of both 
vehicles and facilities of common carriers en- 
gaged in interstate commerce. See Southern 
Railway Co. v. United States, 222 U.S. 20; Morris 
v. McComb, 332 U.S. 422. In view of the fact 
that the present order deals expressly with ve- 
hicles when used in interstate commerce and 
terminal facilities when used in interstate com- 
merce, it seems to follow that this is an order 
regulating vehicles and facilities of interstate 
commerce rather than, as the State contends, 
the subject matter of intrastate commerce. We 
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hold that to the extent that such regulation of 
interstate vehicles and facilities affects strictly 
intrastate matters, this effect is incidental. Such 
effect as may follow from the economic necessi- 
ties touching on the operation of the motor 
carrier industry can not, we think, prevent the 
exercise by the Interstate Commerce Commis- 
sion of its recognized right to regulate interstate 
commerce. Of course, nothing in the order and 
nothing here decided by us touches in any way 
the power of the Georgia Public Service Commis- 
sion to regulate purely intrastate motor carrier 
transportation in any manner that has heretofore 
been legally open to it. 


Touching on the second contention of the: 


State, we believe that the Interstate Commerce 
Commission has the power to implement Sec- 
tion 216(d) by the issuance of a general order 
in the manner which was done in this case. See 
Assigned Car Cases, 274 U.S. 564; A.T.A v. 
United States, 344 U.S. 298; and S.E.C. v. Chen- 
ery Corp., 318 U.S. 80, and 332 U.S. 194. 

We find no basis for the State’s contention that 
procedurally the Interstate Commerce Commis- 
sion lacked power to issue the order complained 
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of. Moreover, we find that the record of the pro- 
ceedings before the Commission adequately sup- 
ports the findings of the Commission to the effect 
that the policy of requiring racial segregation in 
the facilities used for interstate commerce has 
been practiced on such a regular basis that “case 
by case action initiated by individual complaints 
under Section 216(e), standing alone, is not an 
adequate remedy.” The existence of statutes in 
many states expressly requiring segregation by 
race in these facilities, of which of course the 
Commission and this Court take judicial notice, 
would be an adequate basis for the Commission’s 
finding to this effect. 


We conclude, therefore, that the order of the 
Interstate Commerce Commission may not be 
set aside for any of the reasons asserted in this 
suit. We hold, therefore, that the order entered 
by the Interstate Commerce Commission in 
Docket MC-C-3358 is a valid and binding order 
of the Interstate Commerce Commission. The 
prayer for injunction and other relief, therefore, 
must be DENIED. 


This 19th day of December, 1961. 
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C. H. DOUGLAS, etc., et al. v. The CONGRESS OF RACIAL EQUALITY, et al. 
United States District Court, Southern District, Mississippi, Jackson Division, December 2, 9, 18 and 


22, 1961, Civil Action No. 3223,___F Supp. 








SUMMARY: The mayor of McComb City, Mississippi, and the operators of a bus terminal 
restaurant brought an action in federal district court seeking to restrain the Congress of Ra- 
cial Equality from encouraging persons to use the bus terminal facilities in that city in such 
a way as to provoke breaches of the peace. The court found that irreparable injury would re- 
sult to plaintiffs through breaches of the peace and through the publicity given to those 
breaches, and therefore granted, on December 2, 1961, for a ten-day period, the restraining 
order sought by plaintiffs. The order was later extended for ten more days. Defendants’ mo- 
tion to dismiss was overruled, as was their motion to dissolve the temporary restraining or- 
der. Further, defendants’ application for a three-judge court was overruled on the ground 
that the relief plaintiffs requested did not involve restraining the enforcement of any Inter- 
state Commerce Commission order. Defendants’ motion for a stay of action alleging that a 
pending three-judge case [U.S. v. Mayor and Selectmen of McComb City, 6 Race Rel. L. Rep. 
1169, infra] involved the same subject matter was overruled on the ground that the relief 
sought in this case was to restrain the lawlessness of the defendants, and not, as in the other 
case, to protect defendants’ right to use all of the facilities of the city’s terminal. 

On December 22, 1961, the court granted a preliminary injunction prohibiting defend- 
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ants from “sponsoring, encouraging or financing persons to utilize” the city’s terminal fa- 
cilities for “the purpose of fomenting violence or provoking breaches of the peace.” The rul- 
ing was based on findings that defendants’ use of the facilities in the past had been for that 
purpose, that defendants had advertised these uses, that the object of defendants’ actions 
had been to secure publicity for defendants’ own ends, that no citizen “has any vested right 
to violate the law of the state . .. while incidentally exercising rights” of a traveller in inter- 
state commerce, and that defendants’ actions would continue unless enjoined. Normal intra- 
state or interstate travel was expressly excluded from the operation of the injunction, the 
court finding that Negroes engaged in such travel had used all of the white facilities in the 
terminal without incident. (District Judge Mize issued the temporary restraining order on 
December 2, but the rest of the proceedings were before District Judge Cox). 


Temporary Restraining Order, December 2, 1961 





This cause coming on to be heard on the 
verified complaint of C. H. Douglas, Individually, 
and as Mayor of the City of McComb City, Mis- 
sissippi, and Mr. & Mrs. Aubrey McGehee, 
Plaintiffs, and on Plaintiffs’ Motion for a Tem- 
porary Restraining Order, without notice, in- 
cluding the Affidavit of William A. Wiltshire 
attached thereto; and it appearing unto the court 
therefrom that immediate and irreparable injury, 
loss and damage will result to the said Plaintiffs, 
Applicants, before notice can be served and a 
hearing had thereon, which said injury will con- 
sist of further breaches of the peace and good 
order of the City of McComb City, Mississippi, 
and the further damage to the restaurant busi- 
ness of Mr. & Mrs. Aubrey McGehee, which said 
injuries and damages are irreparable by their 
nature and because of the wide publicity being 
given to all of such actions and resultant dam- 
ages, and because said injuries and damages will 
continue to occur during such time as would be 
required for the giving of notice; it is, therefore, 

ORDERED AND ADJUDGED that the De- 
fendants, The Congress of Racial Equality and 
John Doe and Mary Doe, and each of them, 
and their officers, agents, servants, employees 
and attorneys and those persons in active con- 


cert or participation with them who receive 
actual notice of this order by personal service 
or otherwise, be and they are hereby enjoined 
from continuing to sponsor, finance or encourage 
persons to utilize the terminal facilities located 
in the City of McComb City, Mississippi for the 
transportation of passengers, mail and baggage 
into, through and from the City of McComb 
City, Mississippi, and from continuing to utilize 
said terminal facilities, for the purpose of fo- 
menting violence and provoking breaches of the 
peace in or near said terminal facilities. 


There is expressly excluded from the operation 
of this order any impingement upon the normal, 
usual or ordinary travel of any person in inter- 
state or intrastate commerce to, through or from 
the City of McComb City, Mississippi, and this 
order is intended to be and is limited to the 
utilization of said terminal facilities for the pur- 
poses aforesaid only. This order shall expire ten 
days from the date set out below unless within 
said time, for good cause shown, its term is 
extended or the parties against whom it is di- 
rected consent to its longer extension. 


ORDERED AND ADJUDGED this 2nd day 
of December, 1961 at 4 o'clock, P.M. 


Order of December 9, 1961 


EXTENDING TEMPORARY 
RESTRAINING ORDER 


On December 7, 1961, the Court heard all of 
the testimony and received all of the evidence 
adduced by the parties in support of Plaintiffs 
application for a temporary injunction and de- 
fendants several motions filed at and during the 
trial in general opposition thereto, and the Court 


having heard arguments of counsel for the par- 
ties requested briefs from the parties on or before 
December 13, 1961, and it appearing to the Court 
that the temporary restraining order was en- 
tered herein at 4:00 o'clock P. M. on December 
2, 1961, and will thus expire before the Court 
has an opportunity to study the case before 
decision as it intends to do and that good cause 
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is thus shown for an extension of said temporary 
restraining order for an additional period of ten 
days after the expiration of the force and effect 
of the original temporary restraining order; 


IT IS, THEREFORE, SO ORDERED, AD- 
JUDGED AND DECREED by the Court: 


(1) That the temporary restraining order 
entered herein by the Court at 4:00 P. M. on 
December 2, 1961, is extended for an additional 
period of ten days after date of expiration of 
the original temporary restraining order and 
under all of the terms, provisions and conditions 


thereof the same as if were specifically incorpor- 
ated herein; 

(2) That an attested copy of this order shall 
be mailed by the Clerk of this Court in the 
United States mail addressed to Messrs. Carl 
Rachlin, 380 Broadway, New York, New York; 
Derrick Bell, 10 Columbus Circle, Suite 1790, 
New York 19, New York; Wiley Branton, Pine 
Bluff, Arkansas; and William M. Kunstler, 511 
Fifth Avenue, New York, New York, which shall 
serve as a notice to the Defendants of the exten- 
sion of said temporary restraining order under 
Rule 65 (b) of the Federal Rules of Civil Pro- 
cedure as aforesaid. 


Orders of December 18, 1961 


OVERRULING MOTION OF. DEFENDANT 
TO DISMISS 


THIS CAUSE coming on to be heard on mo- 
tion of Defendant Congress of Racial Equality, 
Inc., to dismiss the complaint on thirteen as- 
signed grounds and the Court having heard and 
considered said motion and being fully advised 
in the premises is of the opinion that the com- 
plaint states a claim against the Defendants 
upon which relief may be granted and that the 
Court has full jurisdiction of the subject matter 
and the parties as a diversity suit and that the 
motion is without merit and should be overruled. 


IT IS, THEREFORE, SO ORDERED, AD- 
JUDGED AND DECREED by the Court that 
the motion of the Defendant Congress of Racial 
Equality, Inc., to dismiss this suit be and is 
hereby overruled. 


ORDERED, ADJUDGED AND DECREED 
this December 18th A. D., 1961. 
= & = 


OVERRULING DEFENDANT'S Concress Or RACIAL 
Egua tity, Inc., MoTION TO DissOLVE THE TEM- 
PORARY RESTRAINING ORDER AND IN OPPOSITION 
TO THE MOTION FOR PRELIMINARY INJUNCTION 


THIS CAUSE coming on to be heard on mo- 
tion of the Defendant Congress of Racial Equal- 
ity, Inc., for a dissolution of the temporary 
restraining order and in opposition to the tem- 
porary injunction and the Court having heard 
and considered said motion with the testimony 
in this case and the arguments and briefs of 
counsel and being fully advised in the premises 
is of the opinion that this Court has full jurisdic- 


tion of the subject matter and the parties and 
finds that the relief requested in this case does 
not violate any vested constitutional right of the 
Defendants; it being the opinion of this Court 
that no person or organization has any vested 
right to violate any valid law of this State or to 
deliberately provoke others to breach the peace 
and engage in acts of violence while merely in- 
cidentally and ostensibly enjoying the status of 
interstate or intrastate passengers with incident 
facilities; and it is the considered opinion and 
judgment of this Court that this motion is with- 
out merit and should be overruled. 


IT IS, THEREFORE, SO ORDERED, AD- 
JUDGED AND DECREED by the Court that 
Defendant’s said motion to dissolve the tempo- 
rary restraining order herein be and is hereby 
overruled. 


ORDERED, ADJUDGED AND DECREED 
this December 18th, A. D., 1961. 


& * * 


DENYING APPLICATION FOR THREE- 
JUDGE COURT 


THIS CAUSE coming on to be heard on ap- 
plication of the Defendant Congress of Racial 
Equality, Inc., to organize and convene a Three- 
Judge Court as provided by 28 U.S.C.A., § 2284 
and § 2325 the Court having fully heard and 


_considered all of the evidence and testimony 


and arguments of counsel thereon and being 
thus fully advised in the premises is of the opin- 
ion and so finds that the relief requested in this 
case does not anywise or to any extent involve 
restraining the enforcement, operation or execu- 
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tion in whole or in part of any order of the 
Interstate Commerce Commission and that said 
application is without merit and should be de- 
nied 


IT IS, THEREFORE, SO ORDERED, AD- 
JUDGED AND DECREED by the Court that 
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the application of Congress of Racial Equality, 
Inc., for organizing and convening a Three-Judge 
Court to try this case is without merit and is 
therefore denied. 


ORDERED, ADJUDGED AND DECREED 
this December 18th, A. D., 1961. 


Opinion, Order, Injunction of December 22, 1961 


Opinion 


The Plaintiffs in this case sued for an injunc- 
tion to restrain the Defendants from conduct 
designed and intended to provoke breaches of 
the peace at a bus terminal in McComb. A tem- 
porary restraining order was granted the Plain- 
tiffs by Honorable Sidney C. Mize, United States 
District Judge, Southern District of Mississippi. 
That restraining order was extended by the 
writer due to the fact that business of the court 
prevented earlier examination and study of the 
briefs of the parties considered by them applic- 
able to this case. The Defendants filed four 
motions which have been separately disposed 
of by the Court. The conflicting contentions 
about the nature and character of this case 
seems to account for the conflicting viewpoints. 
This case does not in anywise or to any extent 
conflict with United States of America v. The 
City of McComb, et al, No. 3215, or anything 
done by the Court in that proceeding. Nobody 
denies or even questions in this case the right 
of any of these Defendants to the free and un- 
restricted use of all facilities at the bus terminal, 
or their presence at, in, or near the terminal. 
This proceeding assails the asserted right of 
these Defendants to deliberately provoke and 
incite acts of violence on and against them at 
this terminal and in this municipality. It is the 
conduct of the Defendant and its associates 
which is calculated and intended and deliber- 
ately done to disturb the tranquillity and disrupt 
business in this municipality that is the object 
of this proceeding to restrain. The Plaintiffs are 
here seeking a temporary injunction against such 
wrongful acts of the Defendants. The case is 
here on verified complaint with supporting affi- 
davit. No answer was filed by the Defendants 
thereto. The Plaintiffs put on oral testimony be- 
fore the Court in additional support of said 
application. At the conclusion of such testimony 
of the Plaintiffs, the Defendants rested. Accord- 


ingly, the Court makes its findings of fact and 
conclusions of law based thereon. 


FINDINGS OF FACT 


The Plaintiff C. H. Douglas is Mayor of the 
City of McComb. He sues in this case individ- 
ually and in his said official capacity. Aubrey 
McGehee, et ux, operated the restaurant in the 
Greyhound Bus Terminal until it was closed as 
a result of acts of violence deliberately fomented 
and sponsored with the active assistance of The 
Congress of Racial Equality, Inc. This Defendant 
is charged with “sponsoring, financing, and en- 
couraging John Doe and Mary Doe and others 
to come into the City of McComb City, after 
publicizing their intentions so to do, in order to 
foment violence and to provoke breaches of 
the peace in and around the terminals, etc.” The 
testimony and the reasonable inferences there- 
from lead the Court to such inescapable conclu- 
sion and such is found to be the facts on this 
hearing. Several people, composing what The 
Congress of Racial Equality called a “project”, 
publicized their arrival at this terminal. Their 
goings and comings were so widely advertised 
as a challenge to the entire community that it 
was covered by news media from Jackson and 
even ones outside this State. They came to 
McComb for the avowed purpose announced in 
advance of testing the tempers of the commun- 
ity which upon arrival they deliberately set 
about to provoke; and to incite disturbances 
and violence upon themselves as a part of their 
desired and intended goal. 


Colored people in their good faith pursuit of 
proper business activities have used all of the 
white facilities in this terminal during the past 
several months without notice or incident or 
objection thereto. But the provocative acts and 
conduct of the members of these projects of the 
Defendant from Louisiana have caused violence. 
Significantly, there has been no violence of any 
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kind since the restraining order in this case al- 
though the Court understands that law abiding 
citizens of both races are enjoying every right 
and privilege accorded them without any dis- 
crimination whatsoever. The Defendant heatedly 
contends that it has the vested right to continue 
to hurl its challenges and taunt and tantalize 
this community in this fashion. It may not have 
been unlawful per se for the rude female mer- 
cenary to shout at the restaurant operator to 
know “why in the hell he did not give her serv- 
ice,” but her acts under the circumstances as a 
member of this project of the Defendants were 
deliberately done to provoke others to attack her 
and thus engage in violence and breaches of the 
peace in violation of the ordinances of the City 
of McComb and the statutes of the State of 
Mississippi. That kind of misconduct on the 
part of any person or corporation cannot be 
tolerated in any organized society and civilized 
community. It certainly finds no protection in 
any guaranty accorded any such agitators by 
the Constitution of the United States as they 
claim. This unwarranted activity of this Defend- 
ant placed an unlawful burden upon that com- 
munity through the agitators in these projects 
of the Defendant and the evidence shows that 
such activities will continue unless enjoined. 
These missions of the Defendant are not de- 
signed or intended in the public interest but 
are done for the sole purpose of disturbing the 
domestic tranquillity of the community for its 
own financial gain. The Court further finds that 
it has jurisdiction of the parties and the subject 
matter and that the jurisdictional amount neces- 
sary to give this Court jurisdiction of this case is 
as stated in good faith in the Complaint and that 
the attack on the jurisdiction of the Court lacks 
factual support and is without merit. 


CONCLUSIONS OF LAW 


No right of any person to the free and un- 
restricted use and enjoyment of all fully inte- 
grated facilities at the McComb terminal is in 
anywise involved in this suit. The right of every 
person regardless of color is accorded full recog- 
nition and respect herein but it is the duty of this 
Court to see that the rights of others and par- 
ticularly the community are not violated by 
organized agitators. Any person can travel for 
any lawful purpose and use any facility at any 
terminal but that is not the problem before this 
Court in this case. The right to use and enjoy 
these facilities carries with it a corresponding 
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duty to behave themselves while doing so. Even 
the well-recognized constitutional right of free 
speech does not accord an irresponsible person 
the right to wrongfully holler “Fire” in a 
crowded theatre. That announcement has been 
one of the classics of jurisprudence in this Na- 
tion. 

There is presented to this Court more than 
the mere probability for the necessity and the 
propriety of injunctive relief to this community 
from these projects of this Defendant. 

It is the considered judgment and opinion of 
this Court that the Plaintiffs are entitled to proc- 
ess of this Court to enjoin such continued course 
of wrongful conduct and misbehavior on the part 
of The Congress of Racial Equality, Inc., and 
its associates and the conduct of its program of 
“projects” being sent into McComb for provoca- 
tive purposes for its financial gain and to the 
hurt of the Plaintiffs. An order accordingly may 
be presented for entry. 

This December 22, A. D., 1961. 


Order 


OVERRULING MoTION OF DEFENDANT TO STAY 
ACTION 


THIS CAUSE coming on to be heard on mo- 
tion of Congress of Racial Equality, Inc., to 
abate this suit as allegedly involving the same 
subject matter and some of the same parties 
that are involved in a pending Three-Judge case 
bearing Civil Action Number 3215 on the docket 
of this Court and the Court having heard and 
considered said motion and arguments of counsel 
thereon and being fully advised in the premises 
is of the opinion that the subject matter of this 
suit is not involved in that case. Effectually, here 
Plaintiffs merely seek to restrain any lawlessness 
and all provocative actions of the Defendants 
deliberately designed and actually intended to 
provoke breaches of the peace at or near travel 
facilities in McComb. No question involved 
will be considered by the Court which in anywise 
or to any extent relates to the full enjoyment 
by anyone of all of the interstate and intrastate 
travel facilities at such terminals exactly as pro- 


vided in the ruling of the Interstate Commerce 


Commission and the consequent order of the 
Three-Judge Court in said case construing and 
activating said order at the McComb terminal. 
It is the opinion of this Court that this injunc- 
tion will actually complement the injunction of 
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the Three-Judge Court by assuring domestic 
peace and tranquility in the area in the enforce- 
ment thereof and said motion to stay this action 
is without merit and should be overruled. 


IT IS, THEREFORE, SO ORDERED, AD- 
JUDGED AND DECREED by the Court that 
said motion of the Defendant to stay further 
proceedings in this case is hereby overruled. 


ORDERED, ADJUDGED AND DECREED 
this December 22, A. D., 1961. 


Preliminary Injunction 


This cause came on to be heard before this 
Court on the 6th day of December, 1961, on the 
motion of C. H. Douglas, individually and as 
Mayor of the City of McComb City, Mississippi, 
and Mr. and Mrs. Aubrey McGehee, Plaintiffs, 
for a Preliminary Injunction heretofore filed in 
this cause on the 2nd day of December, 1961, 
supported by the verified Complaint, the affi- 
davit of William A. Wiltshire, attached to said 
Plaintiffs’ Motion for a temporary restraining 
order, and oral testimony and documentary proof; 
and the Court having heard and considered all 
of same and having heard and considered oral 
argument and written briefs of counsel for 
Plaintiffs and Defendants, and being fully ad- 
vised in the premises, is of the opinion and finds: 

(1) That this Court has full jurisdiction of the 
subject matter and the parties; 

(2) That immediate and irreparable loss, in- 
jury and damages will result to the Plaintiffs, 
consisting of widely publicized breaches of the 
peace and good order in the City of McComb 
City, Mississippi, if this preliminary injunction 
does not issue; 

(3) That members of CORE-Congress of Ra- 
cial Equality have advertised and publicized in 
advance that they intended to send groups of 
persons into the City of McComb, Mississippi at 
particular times and places to test the tempers 
and reactions of individual citizens of said city 
and that said member groups have, indeed, ar- 
rived at the terminal facilities maintained in said 
city for the regular transportation in, to and 
through said city in intrastate and interstate 
commerce and groups of said local citizens were 
thereby caused to gather at and near said facili- 
ties, together with out-of-town reporters and 
press, newsreel and television photographers, 
who also immediately congregated in and near 
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said facilities after the announcement of said 
groups’ plans and intentions; 

(4) That on one occasion the members of 
said Defendant CORE-Congress of Racial Equal- 
ity mislead the police officials of said City of 
McComb City as to the timing of their plans to 
utilize said facilities, so they could arrive at 
said facilities while such local groups of citizens 
and outside news reports and photographers 
were present but in the tricked absence of such 
police officials, who were in good faith attempt- 
ing to keep the peace, and that on such occasion 
the group of defendant members spoke rudely 
and loudly to the bus terminal proprietors with 
the deliberate intent of provoking a breach of 
the peace or incident of violence, which did 
occur, and was promptly recorded and broadcast 
by the waiting news personnel, one of whom 
actively assisted in the provocation of such in- 
cident; 

(5) That these acts and actions were taken 
by the members of the Defendant, CORE-Con- 
gress of Racial Equality, for the purpose of se- 
curing for themselves notoriety and publicity 
and publicity designed to further their own 
ends and aims of self-aggrandizement and pro- 
motion and not in any proper interest in bona 
fide exercises of the rights of usual, normal or 
non-discriminatory travel in intrastate or inter- 
state commerce; 

(6) That, unless enjoined, such acts and 
actions are likely to recur; 

(7) That no citizen or group of citizens or 
the Defendant Corporation CORE-Congress of 
Racial Equality has any vested right to violate 
the valid law of the State of Mississippi or to 
deliberately provoke others to breach the peace 
or create violence, on the basis of the facts re- 
lated above, while merely incidentally exercising 
rights vested in those having the status of travel- 
ler in interstate or intrastate commerce; 

(8) That this Court should exercise the dis- 
cretion vested in it to enjoin the said CORE- 
Congress of Racial Equality, and its officers, 
agents, servants, employees and attorneys and 
those persons in active concert or participation 
with them, from any further sponsorship, or en- 
couragement of such publicized agitation for 
the ends and purposes described. 


IT IS, THEREFORE, ORDERED AND AD- 
JUDGED: 

That the Defendant, CORE-Congress of Racial 
Equality, and its officers, agents, servants, em- 
ployees, attorneys and those persons in active 
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concert or participation with them who receive 
actual notice of this order, by personal service 
or otherwise, be and they are hereby enjoined 
from sponsoring, encouraging or financing per- 
sons to utilize the terminal facilities located in 
the City of McComb City, Mississippi, for the 
transportation of passengers, mail and baggage 
into, through and from the said City of McComb, 
Mississippi, for the purpose of fomenting vio- 
lence or provoking breaches of the peace in or 
near said terminal facilities; or for such purpose 
after having publicized their purposes and in- 
tentions to so utilize or misuse such facilities; or 
for the purpose of creating or securing unto 


themselves notoriety and publicity, as the spon- 
soring organization of such fomentation and 
provocation; or for the purpose of testing the 
tempers and reactions of the local citizens of 
said City in the absence of local police pro- 
tection. ‘ 

There is expressly excluded from the opera- 
tion of this injunction any impingement upon 
the normal, usual or ordinary travel of any per- 
son in interstate or intrastate commerce to, 
through or from the City of McComb City, Mis- 
sissippi, and this order is intended to be and is 
limited to the utilization of said terminal facili- 
ties for the purposes aforesaid only. 
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UNITED STATES, et al. v. John J. FRAISER, et al. 


United States District Court, Northern District, Mississippi, Greenville Division, October 31 and 
December 5, 1961, Civil Action No. G-C-27-61,____F Supp. 


SUMMARY: The United States brought an action in a federal district court seeking to restrain 
state officials from enforcing a state court injunction requiring a bus company to maintain 
racially segregated terminal facilities in compliance with a Mississippi statute. The court denied 
the restraining order or the ground that only a three-judge court could enjoin the enforce- 
ment of a state statute as unconstitutional. A three-judge court was then convened to hear the 
ease. That court found that the company was maintaining signs designating segregated fa- 
cilities for intrastate passengers, and would continue to do so, in violation of a September, 
1961, ICC regulation (6 Race Rel. L. Rep. 902) unless enforcement of the state court in- 
junction was enjoined. Defendants were therefore enjoined from enforcing the state court 
injunction or from compelling the bus company to display segregation signs pending a de- 
termination by the three-judge court of the constitutionality of the state segregation statutes; 
and the bus company was enjoined from maintaining segregaticn signs. One judge dissented 
in part. 








ORDER DENYING 
APPLICATION FOR TEMPORARY 
RESTRAINING ORDER 


On consideration of the motion or application 
of plaintiffs for the issuance by this Court of an 
order temporarily restraining John J. Fraiser, Jr., 
who is the County Prosecuting Attorney of 
Leflore County, Mississippi, and Arthur B. Clark, 
Jr., who is the Circuit Judge of the Fourth 
Judicial District of Mississippi, from further pro- 
ceeding in Action No. 13283 in the Chancery 
Court of Leflore County or from taking any 


action to enforce the writ of injunction issued 
in that action against the Greyhound Corpora- 
tion and S. M. Courtney on October 27, 1961, this 
Court doth find as follows: 


1) That the issuance of such an order in this 
case would have the same force except as to the 
life of its effect as the issuance of a writ of in- 


* junction to accomplish the same purpose, and, 


hence, the issuance of such an order would be 
contrary to the spirit if not the letter of Section 
2281, Title 28, United States Code. 


2) The issuance of such an order would be 
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for this Court to assume (which it cannot do) 
that the courts of the State of Mississippi do not 
afford a fair and proper forum for the settlement 
of the controversies at issue and to be at issue 
in the aforesaid cause in the Chancery Court of 
Leflore County, Mississippi. 
It is ordered that said motion or application 
shall be and the same is hereby denied. 
This the 3lst day of October, 1961. 
s/ Claude F, Clayton 
District Judge 


PRELIMINARY INJUNCTION 


This cause having regularly come on for hear- 
ing upon the plaintiffs’ motion for preliminary 
injunction, and each of the plaintiffs and each 
of the defendants named in the complaint being 
represented by counsel present in court, and the 


Court having heard testimony and argument on ° 


behalf of the parties, and 


It appearing from the verified complaint of 
the plaintiffs and from the testimony and other 
evidence introduced upon the hearing that the 
Greyhound Corporation is a common carrier of 
passengers in interstate commerce and holds a 
certificate of convenience and necessity from 
the Interstate Commerce Commission; that the 
‘Greyhound Corporation uses and has arranged 
for the operation of a terminal in Greenwood, 
Mississippi, with facilities for the comfort and 
‘convenience of its passengers traveling in inter- 
state commerce; that S. M. Courtney, as commis- 
sion agent of the Greyhound Corporation, 
operates and manages the terminal; that on Oc- 
tober 27, 1961, John J. Fraiser, Jr., as County 
Attorney of Leflore County, Mississippi, and 
pursuant to the provisions of Section 7787.5 of 
the Mississippi Code, petitioned the Chancery 
Court of Leflore County for an injunction re- 
quiring the Greyhound Corporation and S. M. 
Courtney to maintain in the Greyhound ter- 
minal in Greenwood, Mississippi, signs design- 
ating certain of the terminal’s facilities for the 
use of intrastate passengers who are of the white 
race and signs designating other facilities for 
the use of intrastate passengers who are of 
the Negro race; that Arthur B. Clark, Jr., 
Judge of the Fourth Circuit Court of the 
State of Mississippi, issued upon the said 
petition of John J. Fraiser, Jr., a fiat requir- 
ing the Clerk of the Chancery Court to issue 
a writ of injunction as prayed for in the peti- 
tion and that a writ of injunction was so issued; 
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that the Greyhound Corporation and S. M. 
Courtney, in compliance with the writ of in- 
junction of the Chancery Court of Leflore 
County, are presently maintaining in the Grey- 
hound bus terminal in Greenwood signs desig- 
nating certain facilities for the separate use of 
intrastate passengers according to their race and 
that they will continue to do so unless enforce- 
ment of the writ of injunction of the Chancery 
Court of Leflore County is enjoined by this 
Court, and that the display and maintenance of 
racial signs in the Greyhound bus terminal in 
Greenwood and the enforcement of the writ of 
injunction of the Chancery Court of Leflore 
County is causing and will cause irreparable in- 
jury to the plaintiffs, and 

The Court being of the opinion that the 
maintenance and display of racial signs in the 
Greyhound bus terminal in Greenwood, Missis- 
sippi, violates paragraph 4 of the regulations 
of the Interstate Commerce Commission entered 
on September 22, 1961, in ICC Docket No. MC- 
C-3358, effective November 1, 1961, and are in 
violation of 49 U.S.C. 316(d); that the provisions 
of Section 7787.5 of the Mississippi Code and 
the writ of injunction issued by the Chancery 
Court of Leflore County on October 27, 1961, 
conflict with the provisions of the Interstate 
Commerce Commission regulation and of 49 
U.S.C. 316(d) and that the enforcement of and 
compliance with the writ of injunction of the 
Chancery Court of Leflore County should be 
restrained pending a final determination by this 
Court of the constitutionality of Section 7787.5 
of the Mississippi Code and of the writ of injunc- 
tion of the Chancery Court, 

NOW, THEREFORE, IT IS ORDERED that 
John J. Fraiser, Jr., be and he hereby is enjoined 
from proceeding further in action No. 13283 in 
the Chancery Court of Leflore County or from 
enforcing or taking any steps to enforce the writ 
of injunction issued in that action on October 27, 
1961, (or from otherwise compelling or seeking 
to compel Greyhound to display or erect signs 
indicating or suggesting that any of the facilities 
of the Greyhound bus terminal in Greenwood, 
Mississippi, are for the use of persons of any 
particular race or color.” ) 


* I dissent from that portion of this order dealing with 
the defendant Fraiser which I have enclosed in 
arenthesis and initialed. According to my view this 
5 goes beyond the directions for the prepara- 
tion of this order announced from the bench. 
s/ Claude F. Clayton 
District Judge 
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IT IS FURTHER ORDERED that the Grey- 
hound Corporation and S. M. Courtney be and 
they hereby are enjoined from (a) complying 
with or giving any force or effect to the writ 
of injunction entered in action No. 13283 in the 
Chancery Court of Leflore County on October 
27, 1961, and (b) displaying or maintaining in 
the Greyhound bus terminal in Greenwood, Mis- 
sissippi, any signs indicating or suggesting that 
any of the terminal facilities are for the use of 
persons of any particular race or color. 

The motion for preliminary injunction is de- 
nied as to Parham H. Williams, Jr., Arthur B. 
Clark, Jr., Joe T. Patterson, the State of Missis- 
sippi, the class consisting of all district attorneys 
in Mississippi and the class consisting of all 


county attorneys in Mississippi. Each of these 
defendants remains a party-defendant in the case 
and the Court retains jurisdiction with respect 
to all defendants for such further proceedings 
and orders as may be appropriate. 

Judge Clayton dissents from the portion of 
this order which enjoins the Greyhound Corpor- 
ation and S. M. Courtney. 

The Marshal is directed to serve a copy of this 
order upon each of the defendants. 

s/ Elbert P. Tuttle 
Circuit Judge 

s/ Richard Rives 
Circuit Judge 

s/ Claude F. Clayton 
District Judge 





TRANSPORTATION 


Buses—Mississippi 


UNITED STATES v. MAYOR AND SELECTMEN OF McCOMB CITY, et al. 


United States District Court, Southern District, Mississippi, Jackson Division, November 27, 1961, 
Civil Action No. 3215, F.Supp 


SUMMARY: The United States brought an action in a three-judge federal district court seek- 
ing to enjoin McComb City, Mississippi, officials from placing signs near a bus terminal des- 
ignating racially segregated waiting rooms for intrastate passengers. The court found that 
such signs had been erected by the city for the purpose of enforcing three state segregation 
statutes after the bus company had obliterated its segregation signs pursuant to the Septem- 
ber, 1961, ICC regulation (6 Race Rel. L. Rep. 902). The court held the state statutes un- 
constitutional, as violative of the Commerce Clause, the Supremacy Clause, and the 
Fourteenth Amendment of the Federal Constitution, and therefore entered a preliminary 
injunction prohibiting city officials from maintaining segregation signs at the terminal, from 
interfering with the bus company’s compliance with the ICC regulation in regard to inter- 
state commerce, and from seeking to enforce racial segregation in facilities used in interstate 
commerce, 





PRELIMINARY INJUNCTION 


This cause having this day come on for hearing 


the plaintiff's motion for temporary injunction 
at this time, and the Court having heard oral 





upon plaintiffs motion for a preliminary injunc- 
tion, the defendants having been present in court 
and represented by counsel, pursuant to defend- 
ants’ special appearance for the purpose of chal- 


lenging the jurisdiction of the court over the ° 


subject matter of this action and the court hav- 
ing taken such motion under advisement for 
consideration and decision at a later date, and 
having requested the parties to proceed with 


testimony on behalf of both the plaintiff and 
the defendants and having received other evi- 
dence, and 


It appearing from the verified complaint of 
the plaintiff and from the testimony and other 
evidence proffered at the hearing that C. H. 
Douglas is Mayor of the City of McComb City 
and that George Guy is Chief of Police of 
McComb City; that the Greyhound Corporation 
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is a common carrier of passengers in interstate 
commerce and holds a certificate of public con- 
venience and necessity issued by the Interstate 
Commerce Commission; that said Greyhound 
Corporation is also a common carrier of pas- 
sengers in intrastate commerce within the State 
of Mississippi and holds a certificate of public 
convenience and necessity issued by the Missis- 
sippi Public Service Commission; that the Grey- 
hound Corporation maintains a bus terminal in 
McComb City, Mississippi, with facilities for the 
comfort and convenience of its passengers travel- 
ing in interstate and intrastate commerce at 206 
Canal Street in said City; that on October 24, 
1961, the Greyhound Corporation, in compliance 
with paragraph 4 of the regulations promulgated 
by the Interstate Commerce Commission in 
Docket No. MC-C-3358, effective November 1, 
1961, obliterated certain signs previously dis- 
played on the terminal designating certain facil- 
ities for separate use upon the basis of race; that 
on October 25, 1961, the defendants, for the 
purpose of enforcing segregation statutes of the 
State of Mississippi including sections 2351.5, 
2351.7 and 7787.5 of the Mississippi Code, 
erected upon the sidewalk adjacent to the en- 
trances of the bus terminal signs designating 
certain of the terminal’s facilities for the use 
of the Negro race and certain of the facilities 
for the use of the white race; that on or about 
November 1, 1961, the defendants replaced the 
signs at the entrances of the bus terminal with 
two types of signs, one reading “White Waiting 
Room —Intrastate Passengers” and the other read- 
ing “Colored Waiting Room—Intrastate Passen- 
gers”; that the defendants have since on or about 
November 1, 1961, maintained and will continue 
to maintain, unless restrained by order of this 
Court, the signs; and that the display and main- 
tenance of the signs at the entrances of the 
Greyhound bus terminal in McComb is causing 
and will cause irreparable injury to the plaintiff, 
and 

The Court being of the opinion that sections 
2351.5, 2351.7 and 7787.5 of the Mississippi Code 
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are unconstitutional, null and void; that they are 
contrary to and in conflict with the commerce 
clause of Article I, Section 8 of the Constitution, 
the supremacy clause of Article 6 of the Consti- 
tution, and the Fourteenth Amendment to the 
Constitution, and that they conflict with the 
regulation of the Interstate Commerce Commis- 
sion entered in Docket No. MC-C-3358 and with 
49 U.S.C. 316(d), 

NOW, THEREFORE, IT IS ORDERED that 
the Mayor and Selectmen of McComb City, C. 
H. Douglas, and George Guy, together with their 
agents, officers, employees, successors in office 
and all those in active concert or participation 
with them, be and they hereby are enjoined 
from: 


(a) Placing, maintaining or displaying in or 
near the Greyhound bus terminal in McComb 
City, Mississippi, signs indicating or suggest- 
ing that any of the terminal facilities are for 
the use of persons of any particular race or 
color; 

(b) Interfering in any way or by any means 
with compliance by the Greyhound Corpora- 
tion with the laws of the United States and 
the regulations of the Interstate Commerce 
Commission prohibiting racial discrimination 
in the vehicles and facilities of interstate com- 
merce, and 

(c) Otherwise seeking to enforce or coerce 
the segregation of the white and Negro races 
in their use of terminal facilities used in inter- 
state commerce. 


IT Is FURTHER ORDERED that the defend- 
ants forthwith remove the racial signs which they 
have heretofore placed and are now maintaining 
at the entrances of the Greyhound Bus Terminal 
of McComb City, Mississippi. 

The Marshal is directed to serve a copy of 
this order upon each of the defendants. 

s/Elbert P. Tuttle 
Circuit Judge 

s/Richard Rives 
Circuit Judge 
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TRANSPORTATION 
Passenger Seating—Alabama 


Lillie BOMAN, et al. v. BIRMINGHAM TRANSIT COMPANY, et al., etc. 


United States District Court, Northern District, Alabama, Southern Division, November 8, 1961, Civil 
Action No. 9255, F.Supp. 








SUMMARY: Thirteen Negroes brought a class action for declaratory and injunctive relief in 
federal district court against Birmingham, Alabama, city commissioners and a city-fran- 
chised, privately-owned transit company, alleging that defendants had applied an ordinance 
so as to deprive plaintiffs of rights secured by the United States Constitution and the civil 
rights statutes. The ordinance authorized local public carriers to regulate passenger seating, 
and provided that “a wilful refusal to obey a reasonable request of an operator ... in rela- 
tion to the seating of passengers . . . shall constitute a breach of the peace.” Plaintiffs al- 
leged particularly that the commissioners had agreed among themselves under color of law to 
compel obedience to the ordinance with respect to segregated seating of Negro passengers and 
that the company had conspired with the commissioners. It was established that on October 
14, 1958, the commissioners enacted the ordinance, repealing other ordinances specifically 
requiring segregation in public transportation; that on October 15 the company posted no- 
tices so advising employees, but stating that signs had been placed in the buses reading: 
“White passengers seat from front, colored passengers seat from rear,” and instructing op- 
erators that if passengers should refuse to comply therewith to notify the dispatcher’s office; 
that on October 20 plaintiffs refused to comply with the seating rule, whereupon a police 
officer, not called by any company employee, arrested nine of the plaintiffs; and that plain- 
tiffs were jailed and later convicted of breach of the peace before the city recorder. The 
federal court dismissed the action as to the transit company, reasoning that although the com- 
pany’s rule was an expression of a continued policy of segregation in seating, plaintiffs’ civil 
rights were not violated because the company acted as a private person, and not under color 
of law. 4 Race Rel. L. Rep. 1027 (1959). On appeal, the Court of Appeals for the Fifth 
Circuit reversed, holding that the city had delegated to its franchise holder the power to 
make rules for the seating of passengers and made the violation of such rules criminal. 
Therefore, the court ruled, the bus company became an agent of the state to that extent. 


5 Race Rel. L. Rep. 841 (1960). 


On remand, the district court entered an order ruling that the posting of the signs is for- 
bidden by the Fourteenth Amendment, and enjoining further maintenance or display of them 
by the company. 


ORDER It is ORDERED, ADJUDGED and DE- 


CREED by the Court as follows: 
This clause coming on to be heard pursuant to a Roots Mao ote 





the mandate of the United States Court of Ap- 
peals for the Fifth Circuit, filed herein on July 
2, 1960, wherein the judgment of this Court was 
reversed and this cause remanded for further 
proceedings not inconsistent with the opinion 
filed therein, and the parties being represented 
in open court by their attorneys of record; and 
it appearing that there are no factual issues as 
to which evidence need be taken, supplementary 
to the original record in this cause, except the 
fact that the defendant Birmingham Transit 
Company no longer maintains the signs in its 
buses made the subject of the complaint herein. 


(1) that the action of Birmingham Transit 
Company in posting and maintaining the signs: 
“White Passengers Seat From The Front, Col- 
ored Passengers From Rear” on the basis of color 
is forbidden by the Fourteenth Amendment to 
the Constitution of the United States; 


(2) that the defendant Birmingham Transit 
Company, a corporation, its agents, servants, 
‘employees and attorneys, and all persons in 
active concert and participation with them be, 
and they hereby are, restrained and enjoined 
from further or continued display or mainte- 
nance of the signs described in paragraph (1), 
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and from promulgating and enforcing any rule 
or regulation on the basis of race or color re- 
quiring white passengers to seat themselves from 
the front and colored from the rear; 


suant to the original opinion and order of this 
Court; and, 

(4) that the costs of court incurred herein be, 
and the same hereby are, taxed against the 


(3) that jurisdiction of this cause is hereby defendant Birmingham Transit Company. 
retained as to the other defendants herein, pur- 
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Petit Juries—California 
PEOPLE of the State of California v. Elbert Lyndon CARTER. 
California Supreme Court, In Bank, August 31, 1961, 364 P.2d 477. 


SUMMARY: A Negro who had been convicted in a California superior court of kidnapping, 
appealed his conviction on the ground, among others, of racial discrimination in the 
selection of the jury panel. The state supreme court affirmed, holding that the evidence 
did not show any intentional, systematic discrimination in selecting jurors, even though a 
majority of them were not of defendant’s race, economic status, or geographical location. 
The court also held that defendant could not complain of not being allowed to cross- 
examine the jury commissioner, because defendant had not made a timely request to subpoena 





the commissioner. Excerpts from the opinion are printed below. 


SCHAUER, Justice. 


Defendant appeals (under Pen.Code, § 1239, 
subd. (b) from a judgment which imposes two 
death sentences, and from an order denying his 
motion for new trial or reduction of the offenses 
or penalties. He was tried by jury on charges of 
kidnaping George Woehrle for the purpose of 
robbery (Pen.Code, § 209) and murder of the 
same victim (Pen.Code, § 187). The jury found 
him guilty of each count; it further found as to 
count one that the victim suffered bodily harm 
and as to count two that the murder was of the 
first degree, and fixed the penalty as to each 
count at death. Defendant complains of the 
denials of his motion for change of venue and 
his challenges to the jury panel and to certain 
individual jurors . . 

a o e 

Defendant’s challenge to the entire jury panel 
rested on his contention that the method of 
selecting the panel excluded “persons with the 
same racial, economic, social and geographic 
background as the defendant.” While this is not 
literally made a ground of challenge to the panel 


by statute,” defendant adopted an appropriate 
method of raising the contention. (People v. 
White (1954), 43 Cal.2d 740, 748, 278 P.2d 9.) 
“The American system requires an impartial jury 
drawn from a cross-section of the entire com- 
munity and recognition must be given to the 
fact that eligible jurors are to be found in every 
stratum of society.” (43 Cal.2d at p. 754, 278 
P.2d 9.) Defendant, however, did not show a 
factual basis for his contention. The jury com- 
missioner’s affidavit states that each year he sends 
about 2,500 jury questionnaires to persons indis- 
criminately selected from the register of voters 
and all telephone books of San Joaquin County 
and the Stockton city directory (sources ap- 
proved in the White case, supra, 43 Cal.2d at p. 
754, 278 P.2d 9); that he makes “every effort to 
obtain representation of all the economic, social, 


7. Section 1059 of the Penal Code provides, “A chal- 
lenge to the panel can be founded only on a ma- 
terial departure from the forms prescribed in re- 
spect to the drawing and return of the joy in in oe 
actions, or on the intentional omission of the sh 
marshal, constable, or other officer, to phn Fripp one 
or more of the jurors drawn.” Defendant has not 
shown any material departure of form or inten- 
tional omission to summon. 
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religious, racial, political, and geographical 
groups of the County; further, the questionnaires 
are also given to persons who volunteer, and to 
those recommended by other citizens; that on 
more than one occasion he has encouraged civic 
leaders of the Negro community to obtain quali- 
fied volunteers for jury duty.” The questionnaires 
do not ask for any indication of race and the 
commissioner does not ordinarily interview those 
to whom they are sent; thus he does not know 
the race of the members of the panel selected. 
Also those to whom questionnaires are sent “are 
selected alphabetically by name, with no ref- 
erence to address, so that is no attempt to ex- 
clude any geographical segment of the county’s 
population.” 

Despite the jury commissioner’s efforts, the 
panel during the years 1956, 1958, 1959, and 
1960 (information for 1957 was not available) 
contained a disproportionate number of persons 
from north Stockton, whereas most of the hourly 
and daily wage earners and members of minority 
races in the county are residents of south Stock- 
ton. But that showing does not establish inten- 
tional, systematic discrimination against persons 
of defendant’s race or economic status or geo- 
graphical location. (Defendant is a Negro who 
resided in south Stockton; he left junior college 
to serve in the Air Force, thereafter worked as 
a civilian air traffic control specialist in Oakland 
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for five months, and at the time of the killing 
had returned to the home of his parents and 
been without employment for about eight 
months.) So far as appears, the jurors and alter- 
nates selected were entirely impartial. They 
comprised two residents of Tracy, eight residents 
of north Stockton, and one resident of south 
Stockton whose geographical location does not 
appear. Their respective occupations were as fol- 
lows: production manager; farmer; carpenter; 
seamstress; manager of a television shop; service 
station attendant; bookkeeper; and five house- 
wives, two of whose husbands were mechanics 
and the others were, respectively, a chef, an 
operator of heavy equipment, and a parts mana- 
ger. So far as occupations are concerned, the 
jurors selected and the whole panel appear rep- 
resentative of a cross-section of the community. 
And, as already indicated, there is nothing to 
show that the geographical imbalance was de- 
liberately created or resulted in partiality. 


Defendant urges that he should have been al- 
lowed to cross-examine the jury commissioner. 
He cannot complain that he lost this opportunity 
because of the lack of timeliness of his request 
that the commissioner be subpoenaed. 

* Sd SI 


[T]he judgment and order appealed from are 
affirmed. 
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Juries—Louisiana 
STATE of Louisiana v. Ora Lee ROGERS. 


Supreme Court of Louisiana, June 29, 1961, 132 So.2d 819. 





SUMMARY: A Negro who had been convicted in a Louisiana state court of murder, ap- 
pealed his conviction on the ground, among others, that there had been systematic exclusion 
of Negroes from the petit juries of the parish in which he was tried. The Louisiana Su- 
preme Court affirmed defendant’s conviction, finding that Negroes had been on the jury 
panels, and that, although the jury commissioners had considered the ability of prospec- 
tive jurors to read and write, there had been no systematic exclusion on account of race. 
The part of the court’s opinion dealing with discrimination in the selection of the jury is 
printed below. 


of Selma Vizinat, Wife of Lumney Guillory, 
on May 1, 1959. 

In the motion for a new trial, defendant’s 
counsel averred: 


HAMLIN, Justice. 


This is an appeal by Ora Lee Rogers from his 
conviction and sentence to death for the murder 
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“@ ® ® evidence has come to the attention 


of counsel since the trial of this case which 
shows conclusively an intentional systematic 
exclusion of negroes from the petit juries of 
this Parish for many, many years and par- 
ticularly in the instant case. The recent 
election showed the number of negro votes 
in the parish (all since the trial of this case), 
and a check by census by examining the rec- 
ords and the testimony of the jury commis- 
sioners, which will be offered in support 
hereof, and the Registrar of Voters, shows 
that the negroes on the petit jury in this 
and all other cases tried for the past many 
years but a token attempt to conform the 
law as presently set out by the United States 
Supreme Court decisions, rather than an at- 
tempt to grant a person charged (particu- 
larly a negro) a trial by jury wherein men 
of his own race would have a fair percent- 
age on the petit jury and as thus stated 
would have a voice in the deliberations 
backed possibly by others of their race, 
rather than by a mere one or two entities on 
a jury, where they could and would be 
cowed, brow beaten and their decision 
amount to nothing. That testimony be taken 
on the trial of this motion for a new trial will 
conclusively prove the above and hence 
your defendant has been deprived of a fair 
trial by jury as guaranteed to him under 
both the State and Federal Constitutions.” 


Counsel contend that a Federal question per 
se and a question of law are presented. They 
urge that the defendant was deprived of due 
process of law and equal protection of the law 
during the proceedings had, as guaranteed to 
him under the Constitution of our State and of 
the United States of America. 


The 1960 Census Returns were not available 
to the defendant nor the state at the time the 
motion for a new trial was filed. This fact is con- 
firmed by a letter from the Department of Com- 
merce, Bureau of the Census, Washington, D. C., 
where it is stated that the preliminary 1960 pop- 
ulation count of Evangeline Parish was 31,510 
such figures being subject to revision. The letter 
further states that tables showing white and 
Negro population, as well as years of school 
completed by persons 25 years old and over, by 
color, for Evangeline Parish for 1950, were being 
transmitted to the District Attorney. The census 
report for 1950 recites: 
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“Total Population $1,629 
Male 15,962 
Male White 12,168 
Male Ne egro 8,798 
nao if ers ) 1 
15,667 
Female White 11,905 
Female Negro 8,760 
Females (other) 
Persons 21 years or older 17,010 
Male 25 years or over 7,240 
No school year completed 1,850 
Elementary: 1 to 4 yrs ,090 
5 to 8 yrs 1,850 
High School: 1 to a yrs 585 
4 yr 890 
College: 1 to °s yrs 150 
4 yrs or more 180 
School years not reported 195 
Median school years completed 42 
Total (non-white) Population 7,558 
Non-White 25 years and over 2,510 
Non-White No School Year completed 1,345 
Elementary: 1 to 4 years 745 
5 to 8 years ‘ 820 
High School: 1 to 3 years 10 
years 5 
College: 1 to 8 years 15 
4 years or more 10 
School years not reported 60 
Median School years completed 0.9” 


Jury Commissioners Rene Veillon, who had 
served on the Jury Commission for five or six 
years, Evariste Young, who had served on the 
Jury Commission for about twenty-five years; 
and Arcelus Guillory, who had served on the 
Jury Commission for about fourteen years, testi- 
filed that in the selection of the general venire 
list they considered the competency of the in- 
dividuals and not their color. LSA-R.S. 15:172. 
Their testimony was replete to the effect that a 
large part of the colored population of Evan- 
geline Parish was uneducated, not being able 
to read and write. Mr. Veillon stated that he 
considers the ability of prospective jurors to 
read and write when selected to serve on the 
general venire. The substance of the testimony 
of these Jury Commissioners is that at least 
25% of the names of the general venire were 
those of colored persons; they stated with defi- 
niteness that no discrimination was practiced in 
the selection of the general venire. 


Otis Fontenot, Registrar of Voters for over 
thirteen years, testified that the registered voters 
for 1960 numbered 17,462, 3,388 of them being 
colored; that for 1956 the registration was 15,743, 
3,058 being colored; and that for 1954 the regis- 
tration was 14,541, 2,922 being colored. In speak- 
ing of the 1960 registration, Mr. Fontenot said 
that out of 14,074 whites, 2,164 were illiterate, 
and out of 3,388 Negroes, 1,614 were illiterate. 

An examination of the statistics attached to 
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the instant bill convinces us that there was no 
discrimination nor systematic exclusion of Ne- 
groes from the petit juries of the Parish of Evan- 
geline. The trial judge stated in his per curiam 
to the instant bill that, “the Court has examined 
the panel and found that there were at least 
four persons of the Negro race on the panel and 
that actually two Negroes actually were called 
and served on the grand jury which indicted 
the defendant therein.” See, State v. Scott, 237 
La. 71, 110 So.2d 530, 534, certiorari denied, 361 
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U.S. 834, 80 S.Ct. 85, 4 L.Ed. 2d 75; State v. 
Wilson, 240 La. 1078, 127 So.2d 158. 

We do not find that the defendant sustained 
his allegation that Negroes were systematically 
excluded from the general venires and jury 
panels of Evangeline Parish. The record con- 
clusively affirms that his constitutional rights 
have not been violated. 

Bill of Exceptions No. 24 is without merit. 

For the reasons assigned, the conviction and 
sentence are affirmed. 

HAWTHORNE, J., does not participate. 
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STATE of Minnesota v. John Booker ARRADONDO. 
Minnesota Supreme Court, August 4, 1961, 110 N.W.2d 469. 


SUMMARY: A Negro who had been convicted, in a Minnesota district court, of carnal 
knowledge of a sixteen-year-old girl appealed his conviction on the grounds, among others, 
that Negroes were excluded from the jury and that prejudicial statements about defendant’s 
race had deprived him of a fair trial. The state supreme court affirmed, holding that there 
was no evidence of improper selection of the jury, and that any objection to its selection 
should have been made before it was sworn; and that the statements regarding defend- 
ant’s race were not in fact prejudicial. Excerpts from the opinion are printed below. 


THOMAS GALLAGHER, Justice. 


Defendant appeals from his conviction of the 
crime of carnal knowledge and abuse of a female 
child under the age of 18 years. On appeal he 
asserts that . . . (2) the court erred in “exclud- 
ing all members of the petitioner’s race (Ne- 
gro) from the jury” and that statements to the 
jury that there should be no prejudice because 
of defendant’s color or because the girls involved 
were white deprived him of a fair trial; 

= * & 

2. There is nothing which even slightly sug- 
gests that the jury panel, from which the jurors 
selected to try defendant were drawn, was im- 
paneled contrary to constitutional or statutory 
requirements; or that prejudicial statements to 
the jury deprived defendant of a fair trial be- 
cause of his race. But even if there were evi- 
dence that constitutional or statutory provisions 
had been violated in drawing the panel, it would 


have been incumbent upon defendant to chal- 
lenge in writing before it was sworn and to 
specify the facts upon which the challenge was 
based. § 631.23; State ex rel. Passer v. Renville 
County Board, 171 Minn. 177, 213 N.W. 545, 52 
A.L.R. 916. 10 Dunnell, Dig. (3 ed.) § 5248. It 
is well established that in the absence of fraud 
or collusion an objection to a jury panel made 
subsequent to its verdict comes too late. State 
v. Quirk, 101 Minn. 334, 112 N.W. 409. 


Here, the absence of evidence that defendant’s 
jury was not properly impaneled; or that any 
voter was excluded therefrom because of his race 
or color; as well as the failure to make any chal- 
lenge to it prior to its being sworn compels the 
_conclusion that defendant’s conviction was en- 
tirely valid. 


3. We have scrupulously examined the record, 
which includes a transcript of all testimony 
adduced at the trial, to ascertain whether any 
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testimony, statements, instructions, arguments, 
or other proceedings therein were prejudicial to 
defendant because of his race or color. We find 
none. The only references to defendant’s race 
were made by defendant’s counsel in his argu- 
ment to the jury wherein he stated: 


“e @ © The fact the man is colored and 
the girl is white, you agreed to eliminate 
sympathy as far as color is concerned or any 
prejudice of any kind. We just want you to 
try the case solely on the evidence that came 
out of that chair, * * *” 


and by counsel for the state who made reference 
thereto in his argument as follows: 


“@ © © Well * * * whether he be white, 
colored, red or yellow, he would get the 
same kind of trial in this courtroom. There 
is no prejudice here, and when you weigh 
this decision in your mind there is no place 
for sympathy, * * *.” 


The court in its instructions merely charged 
the jury: 
“e © © Our purpose now and the only 
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one we have before us is to determine the 
guilt or innocence of this particular de- 
fendant on the charge here brought against 
him under the evidence you have heard.” 


Nowhere throughout the trial was any claim 
made by the defendant or his counsel that be- 
cause of the statements above described, or be- 
cause of anything else that occurred at the trial, 
the jury became prejudiced against defendant 
because of his race. Obviously, his racial back- 
ground should not permit him to escape the 
punishment fixed by law for his criminal acts. 
As the court advised him subsequent to the 
verdict and at the time of sentencing: 


“e © * IT can assure you that any young 
man with your record of the white race 
would have been in trouble a long time be- 
fore you were * * * and be treated a lot 
more severely than you have been. You 
could have been charged very clearly with 
at least six offenses similar to the one that 
you were charged and convicted of.” 

o sd = 


Affirmed. 





TRIAL PROCEDURE 


Juries, Prejudicial Remarks—New York 


PEOPLE of the State of New York v. Salvatore AGRON, et al. 
Court of Appeals of New York, July 7, 1961, 176 N.E.2d 556. 


SUMMARY: Two individuals of Puerto Rican descent who were convicted in a New York gen- 
eral sessions court of murder appealed their convictions on the grounds, among others, that 
racial prejudice had deprived them of a fair trial and that Puerto Ricans had been il- 
legally excluded from the jury. The New York Court of Appeals held that the prosecutor’s re- 
ferences to the ancestry of those involved were not prejudicial where such terminology was 
used also by the witnesses and defense counsel, and that defendants had not proved any sys- 
tematic or intentional exclusion of persons of Puerto Rican ancestry by showing merely a 
lack of proportional representation of that group. One conviction was affirmed, one re- 
versed on other grounds. Excerpts from the opinion are printed below. 


FROESSEL, Judge. 


Shortly after midnight on August 30, 1959, a 
small group of unarmed teenagers were brutally 
assaulted by « gang of approximately 15 young 


ground near their homes. During the course of 
the wholly unprovoked assault, three boys were 
viciously stabbed by appellant Agron. Two of 
the victims, Young and Krzesinski, died as a re- 
sult of the extremely deep stab wounds which 





men as the former were sitting in a public play- Agron inflicted with his long, sharp knife or 
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dagger. The third boy, Riemer, suffered a severe 
but not fatal wound of the stomach. 

On September 21, 1959 the Grand Jury re- 
turned an indictment charging, in common-law 
form, appellants Agron and Hernandez, as well 
as five others, with two counts of murder in the 
first degree and one count of attempted murder. 
Following a lengthy trial, appellants were each 
convicted of two counts of murder in the first 
degree and sentenced to death. It is from these 
judgments of conviction that the present appeals 
have been taken. 

& % ® 

We have examined the numerous other points 
raised by the appellants, and, while none pre- 
sents prejudicial error, we shall briefly discuss 
but three of them. 


(1) As to the claim that the prosecutor’s al- 
leged fomentation of racial prejudice deprived 
appellants of a fair trial: 

Defense counsel objected to the prosecutor's 
reference to the “American” boys and the “Puerto 
Rican or Spanish” boys. The prosecutor replied 
that he knew of no other way to distinguish the 
two groups without thoroughly confusing the 
jury, and that he was merely repeating the term- 
inology used by the witness. The court sustained 
the objection: “if you can agree on some other 
term by which we can differentiate between one 
group and the other. I don’t know” (emphasis 
supplied ). The witness did not know either, stat- 
ing: “I can’t describe them no better, something 
else.” Significantly, several of the defense coun- 
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sel also employed these terms. While it would 
undoubtedly have been better to have avoided 
references to defendants’ nationality or ancestry 
where at all possible, it was not easy in the 
setting of this case, where references on both 
sides were freely made to Americans, Puerto 
Ricans, Italians, Irish, guineas, and gringoes. In 
the pattern of this case, such remarks did not 
constitute prejudicial error. 

(2) As to appellants’ claimed denial of their 
constitutional right to be indicted and tried by 
juries from which qualified persons of Puerto 
Rican birth or descent were not illegally and 
improperly excluded: 

To sustain this contention, appellants were 
compelled to show that there had been a sys- 
tematic and intentional exclusion of persons of 
Puerto Rican ancestry from the two panels 
(People v. Dessaure, 299 N.Y. 126, 85 N.E.2d 
900, certiorari denied 337 U.S. 949, 69 S.Ct. 1510, 
93 L.Ed. 1751). This they failed to do. It has 
not been shown that any otherwise qualified 
person was denied the right to be on one of 
these panels by virtue of his Puerto Rican an- 
cestry. Indeed, special efforts were made to 
obtain Puerto Ricans, and there were several 
persons of Puerto Rican birth listed on both the 
Grand Jury and Special Jury panels. Want of 
proportional representation of groups not proven 
to be deliberate and intentional is not constitu- 
tionally offensive (Fay v. People of the State of 
New York, 332 U.S. 261, 291, 67 S.Ct. 1613, 91 L. 
Ed. 2043; Akins v. State of Texas, 325 U.S. 398, 
403, 65 S.Ct. 1276, 89 L.Ed. 1692). 





TRIAL PROCEDURE 
Juries—New York 


PEOPLE of the State of New York v. Joseph WILSON. 
Oneida County Court, New York, September 25,.1961, 219 N.Y.S.2d 870. 


SUMMARY: A Negro who had been convicted of murder, in a New York court in 1953, 
petitioned the court for a writ of error coram nobis on the ground that the jury which 
convicted him had contained no Negroes. The court took judicial notice that its jurors 
were called “without distinction as to race,” and dismissed the petition. It was held that the 
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petitioner, having shown only the absence of Negroes from the jury in his case, had not 
met his burden of proving systematic exclusion of Negroes, and that such a challenge must 


be raised at the trial. 
WALSH, Judge. 


The defendant-petitioner was convicted after 
a trial by jury of the crime of manslaughter in 
the first degree in 1953 and is presently serving 
a sentence of 20 to 40 years. An appeal from 
said conviction was dismissed in 1955 by the 
Appellate Division, Fourth Department (286 
App.Div. 984, 144 N.Y.S.2d 707). He now moves 
for a writ of error coram nobis to vacate a judg- 
ment of conviction and for a new trial upon two 
grounds: 


1. No Negro served on the Oneida County 
jury on the day of the trial. 


2. The presence of an “unauthorized person” 
on the jury. 


Obviously, defendant-petitioner cannot raise 
either as a question of constitutional law or of 
democratic philosophy a claim that because no 
member of his race, creed or color either served 
on the jury which returned the verdict of guilt 
against him or was summoned to serve on such 
a jury panel, his conviction was improper and 
should be vacated. 

What does offend both the Constitution and 
our philosophy is that any qualified citizen be 
systemically excluded from jury service solely 
because of his race, color or creed. Perhaps this 
claim is the one intended by the defendant-pe- 
titioner’s inartistically drawn application. 

It is fundamental that it is a denial of the 
equal protection of the laws guaranteed in our 
Constitution to try a Negro defendant under an 
indictment presented by a Grand Jury, or be- 
fore a petit jury, from which all persons of his 
race or color have, solely because of that race or 
color, been systematically excluded by the state. 
Avery v. State of Georgia, 1953, 345 U.S. 559, 
73 S.Ct. 891, 97 L.Ed. 1244, (proper and timely 
challenge made to the jury array). 

Williams v. State of Georgia, 1955, 349 U‘S. 
375, 75 S.Ct. 814, 99 L.Ed. 1161, (case remanded 
to State court where challenge not timely made 
but state judicial precedent allowed discre- 
tionary appellate review of such question.) 

Since such a claim would raise a constitutional 
question reviewable by coram nobis regardless 
of whether or not the alleged error was a matter 
of record reviewable on appeal, this Court has 


given careful and weighty consideration to the 
question whether defendant-petitioner is entitled 
to a hearing on an issue of fact. After due 
deliberation, this court concludes that no triable 
issue of fact arises from the allegations of the 
petition. 


1. Nowhere in said petition does defendant 
make a specific claim to a “systematic” exclusion 
of members of the Negro race from jury service 
in Oneida County. In his own words, he presents 
the following question: 

“Whether the practice of the Oneida County 
Jury Commission in selecting negroes for jury 
roll results in the arbitrary and systematic ex- 
clusion of negroes on racial grounds from the 
County Court trial of Mr. Joseph Wilson, Sr., 
the defendant in this case, from service on the 
jury of which he was not reperesented by a mem- 
ber of his race to his prejudice, contrary to the 
equal protection in law of the Fourteenth 
Amendment.” 

The Court takes judicial notice of the fact 
that jurors summoned to serve in the Oneida 
County Court are called from all walks of life, 
without distinction as to race, creed or national 
origin. It also takes judicial notice that the jury 
slips do not indicate race, creed or color either 
by notation thereon or by color of paper, and 
that members of the Negro race have served on 
County Court juries. 


2. The defendant-petitioner, although writing 
at some length in his petition on this point, has 
not set forth any facts to support this claim. 

In a coram nobis application, the People are 
not called upon to sustain a judgment of con- 
viction in the absence of the presentation of a 
prima facie case by the petitioner. 

Defendant-petitioner mistakenly believes that 
a mere claim that no Negro served on the jury 
which convicted him shifts the burden to the 
People on this application. He cites the case of 
Reece v. State of Georgia, 350 U.S. 85, 76 S.Ct. 
167, 170, 100 L.Ed. 77 to the effect that “peti- 
tioner’s motion stated and his evidence supported 
a prima facie constitutional claim.” 

Reece v. State of Georgia, however, differs 
from the instant case in at least two respects. 
First, Reece filed a special plea in abatement 
which alleged systematic exclusion of Negroes 
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from the jury commission, the grand jury which 
indicted him and the petit jury about to be put 
upon him. As, hereinafter noted, no such chal- 
lenge was made in this instant case. Second, 
Reece at the time of his plea in abatement pre- 
sented uncontradicted evidence to support his 
claim of a systematic exclusion. He showed that 
no Negro had served on the grand jury in the 
Georgia county for the previous 18 years. He 
further demonstrated the relative percentage of 
Negro citizens to white citizens, the relatively 
small percentage of Negro grand jurors to white 
grand jurors and the physical condition of the 
six Negro grand jurors, none of whom, although 
residents of the Georgia county for at least thirty 
years, had ever been called for grand jury serv- 
ice. 

Obviously, the petition herein does not raise 
a prima facie constitutional claim. 


3. The defendant does not allege that either 
he or his counsel at any time during the trial, or 
at any time up to the present application, ever 
made any challenge to the jury panel as provided 
for in the Code of Criminal Procedure, §§ 361- 
368, or any other objection to the jurors chosen. 

In Brown v. Allen, 344 U.S. 443, at page 480, 
73 S.Ct. 397, at page 419, 97 L.Ed. 469, the 
Supreme Court of the United States held that 
such objection must be raised on the trial. 

“Evidence in state criminal proceedings to 
support objections on federal constitutional 
grounds, known to state defendants and their 
counsel, or easily ascertainable, cannot be with- 
held or neglected at the state trial and used la- 
ter to support habeas corpus. State criminal 
proceedings would be unreasonably hampered.” 

Such rule should apply with equal force to a 
coram nobis application in a State court. See, 
People v. Solomon Vann (General Sessions— 
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Goldstein, J.) reported unofficially in New York 
Law Journal, March 7, 1955, page 9. 

The Clerk’s minutes show that the defendant 
was duly issued the proclamation as to a chal- 
lenge to the panel and no objection was then 
raised. The trial stenographic minutes are avail- 
able and reveal no objection raised at any time 
as to the panel. Accordingly, no constitutional 
question is now available for review by coram 
nobis. 


4, The claim of the presence of an unauthor- 
ized person on the trial jury is completely un- 
founded in fact and casts doubt upon the good 
faith of the petition itself. 

Defendant claims that the twelfth juror was a 
Miss Goodnall who was a prior school teacher of 
defendant’s in the seventh grade and was his 
probation officer when he was eleven years old. 
Obviously, defendant is referring to Mrs. Kather- 
ine Goodenow, a former school teacher in Wet- 
more School who for many years subsequently 
was the highly-respected and competent pro- 
bation officer of the Oneida County Children’s 
Court. 

The clerk’s minutes of the defendant’s trial 
disclose conclusively that neither Mrs. Goodenow 
nor a Miss Goodnall nor any juror with a similar 
name served either on the jury panel nor the 
trial jury in this case. 

This claim is completely false. 


5. The final claim that counsel assigned by 
the court was incompetent by wilfully refusing 
to exercise a peremptory challenge to exclude 
“Miss Goodnall” from the jury requires no com- 
ment. 

The defendant-petitioner’s present contention 
being entirely without merit in his petition to 
raise any triable issue of fact requiring a hearing, 
his motion is in all respects denied. 
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Preserving Errors for Appeal—Georgia 


GLOVER v. STATE of Georgia. 


George Supreme Court, November 9, 1961, 122 S.E.2d 744. 


SUMMARY: A Negro was convicted of violating a Georgia statute forbidding a bus passenger 
to occupy a seat “other than the one assigned to him” by the operator. Before arraignment, 
defendant had demurred on the ground that the statute violated the due process and equal 
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protection clauses of the Fourteenth Amendment. When the demurrer was overruled, de- 
fendant failed to except to that ruling. On appeal, the Georgia Supreme Court ruled that the 
failure to except made the overruling of the demurrer binding and settled the constitution- 
al question in the case against the defendant. Since the constitutional question had been 
settled, the state supreme court was without jurisdiction, and the case was transferred to a 


state court of appeals. 
MOBLEY, Justice. 


An accusation against the defendant in the 
instant case was filed in the City Court of Macon, 
charging him with a violation of the provisions 
of §§ 18-208 and 18-9904 of Georgia’s Code of 
1933, which make it a penal offense for a passen- 
ger to remain in any car, compartment, or seat 
of a train, street car, or bus other than the one 
assigned to him as a passenger by the conductor 
or operator thereof. Before arraignment the ac- 
cused demurred generally to the accusation on 
the ground that Code §§ 18-208 and 18-9904 
offend the due-process and equal-protection 
clauses of the Constitution of the United States 
(Code § 1-815), and for that reason are null and 
void. The demurrer was overruled, and there is 
no exception to that judgment. Such ruling there- 
fore fixed and became the law of this case and 
amounts to an adjudication that those sections of 
the Code do not for the reason alleged offend 
the due-process and equal-protection clauses of 
the Federal Constitution. This rule applies in 
criminal cases as well as in civil cases. Griffin v. 


Eaves, 114 Ga. 67; Sims v. Ga. Ry. & Elec. Co., 
123 Ga. 643; Matthews v. State, 125 Ga. 248, 
249 (54 SE 192); Nelson v. State, 179 Ga. 743 
(177 SE 253). 


2. A motion in arrest of judgment must be 
predicated on defects appearing on the face of 
the record, and, in a criminal case “the face of the 
record” means the indictment and verdict. See 
Spence v. State, 7 Ga. App. 825, 826 (68 SE 443); 
Pippin v. State, 172 Ga. 224 (157 SE 185). There 
were no defects appearing on the face of the 
record in this case; and consequently the motion 
in arrest of judgment did not raise any question 
calling for a construction of the constitution, or, 
for that matter, any other question. 


3. The general grounds do not raise constitu- 
tional question for consideration by this court. 


4. In view of the foregoing, the writ of error 
presents no constitutional question to this court 
for consideration. Hence, the Supreme Court 
does not have jurisdiction of the case, and it must 
be Transferred to the Court of Appeals. All the 
Justices concur. 
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CRIMINAL LAW 
Unlawful Assembly—Florida 





LEGISLATURES 


Chapter 61-237 of the 1961 Acts of the Florida legislature, approved by the governor on June 
12, 1961, permits state, county, or municipal officers to command dispersal of unlawful or 


riotous assemblies. 


AN ACT amending Section 870.04, Florida Stat- 
utes, relating to the dispersal of unlawful or 
riotous assembly, by providing which state, 
county or municipal officials or police officers 
may command the dispersal of any riotous 
or unlawful assembly; and providing for the 
effective date of said Act. 


Be It Enacted by the Legislature of the State of 
Florida: 


Section 1. That section 870.04, Florida Stat- 
utes, be and the same is hereby amended to read 
as follows: 


“870.04 Magistrate to disperse riotous as- 
sembly.—If any number of persons, whether 
armed or not, are unlawfully, riotously or 
tumultuously assembled in any county, city 
or municipality, the sheriff or his deputies, 
or any constable or justice of the peace of 
the county, or the mayor, or any commis- 
sioner, councilman, alderman or police of- 
ficer of the said city or municipality, or any 
officer or member of the Florida highway 
patrol, shall go among the persons so assem- 


bled, or as near to them as may be with 
safety, and shall in the name of the state 
command all the persons so assembled im- 
mediately and peaceably to disperse; and if 
such persons do not thereupon immediately 
and peaceably disperse, said officers shall 
command the assistance of all persons in 
seizing, arresting and securing such persons 
in custody; and if any person present being 
so commanded to aid and assist in seizing 
and securing such rioter or persons so un- 
lawfully assembled, or in suppressing such 
riot or unlawful assembly, refuses or neglects 
to obey such command, or, when required 
by such officers to depart from the place, 
refuses and neglects to do so, he shall be 
deemed one of the rioters or persons un- 
lawfully assembled, and may be prosecuted 
and punished accordingly.” 


Section 2. All laws or parts of laws in con- 
flict herewith be, and the same are hereby, re- 


pealed. 


Section 3. This act shall take effect immedi- 


ately upon its becoming a law. 





EDUCATION 


School Boards—Louisiana 


Act 7 of the Second Extra 1961 Session of the Louisiana legislature, approved by the gov- 
ernor on February 20, 1961, adds four members to the East Baton Rouge Parish school 


board, and sets up zones for the election of the new members. (See also, Funchess v. Lind- 


sey, 6 Race Rel. L. Rep. 1046, supra.) 


AN ACT to amend and re-enact Section 58 
of Title 17 of the Louisiana Revised Statutes of 
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1950, as amended, so as to fix the number of 
members on the East Baton Rouge Parish 
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School Board by providing for four additional 
members; to provide for their compensation; 
to fix their qualifications; to provide for the 
manner of election and their term of office and 
the manner of filling vacancies including those 
herein created; to repeal all laws in conflict 
herewith. 


Section 1. Be it enacted by the Legislature of 
Louisiana that Section 58 of Title 17 of the 
Louisiana Revised Statutes of 1950, as amended, 
be amended and re-enacted as follows: 


§58. East Baton Rouge Parish Board; organiza- 
tion; election and qualification of members; 
vacancies, how filled. 


The East Baton Rouge Parish School Board 
shall consist of eleven members, elected as fol- 
lows in the congressional election; seven mem- 
bers shall be elected from the area of the City 
of Baton Rouge, as presently defined and as 
presently designated as Ward One of the Parish 
of East Baton Rouge; two members shall be 
elected from the area composed of Ward Two 
of the Parish of East Baton Rouge, as presently 
defined; and two members shall be elected from 
the area composed of Ward Three, as presently 
defined. 

The members of the Board so constituted shall 
be elected at the congressional elections, the 
first such election of the four additional mem- 
bers hereinabove provided for to be held in the 


congressional election of 1962, provided that 
the Board shall by proper resolution maintain the 
three divisions of the membership of the Board 
now existing as nearly equal as possible by 
allotting the four new members to one of the 
three divisions. All school board members shall 
be elected for a term of six years. 

All members of the Board now in office shall 
serve until the expiration of the terms for which 
they were elected. The four additional members 
hereinabove provided for to serve in the interim 
from the time this Act takes effect until the next 
congressional election in the Parish of East Baton 
Rouge shall be appointed by the Governor. 
Vacancies on said Board shall be filled as now or 
hereafter provided by law. 

Members of the Board shall receive the same 
remuneration, possess the same qualifications and 
qualify for election in the same manner as now 
or hereafter provided by law for members of the 
parish school boards. 


Section 2, That all laws or parts of laws in 
conflict herewith are hereby repealed. 


Section 3. That the Governor having certified 
to the Legislature, during the session of the 
Legislature, the necessity for the immediate pas- 
sage of this Act, it shall become effective im- 
mediately upon approval by the Governor. 


Approved: February 20, 1961 at 11:41 A.M. 





EMPLOYMENT 


Anti-Discrimination Law—lIndiana 


Chapter 208 of the 1961 Acts of the Indiana legislature, approved on March 9, 1961, estab- 
lishes a state policy against discrimination in employment because of race, creed, color, na- 
tional origin or ancestry. A Fair Employment Practices Commission is established, with power 
to hold hearings, make investigations, recommend state policy, prepare reports to the gover- 
nor, initiate an educational program, and suggest remedial legislation to eliminate all dis- 
criminatory practices based on racial and other factors. 


AN ACT to create an Indiana Civil Rights Com- 
mission, defining its functions, powers and 
duties; to prevent and eliminate practices of 
discrimination in employment and otherwise 
against persons because of race, religion, color, 
national origin or ancestry; and providing for 


the appointment and compensation of its of- 
ficers and employees. 


Be it enacted by the General Assembly of the 
State of Indiana: 


Section 1. This act shall be known and may 
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be cited and referred to as the Indiana Fair 
Employment Practices Act. 

Section 2. It is the public policy of the State 
of Indiana to encourage all of its citizens to en- 
gage in gainful employment and to encourage 
the full utilization of the productive resources 
of the state to the benefit of the state, the family 
and to all the people of the state. 

The practice of denying employment to, and 
discriminating in employment against, properly 
qualified persons by reason of the race, creed, 
color, national origin or ancestry of such person 
is contrary to the principles of freedom and 
equality of opportunity and is a burden to the 
objectives of the public policy of this state. The 
promotion of equal opportunity in employment 
without regard to race, creed, color, national 
origin or ancestry through reasonable methods 
that do not create that which it seeks to enjoin 
is the objective and purpose of this act. 


Section 3. As used in this act unless the con- 
text clearly requires otherwise: 

(a) The term “person” includes one or more 
individuals, partnership, association, organiza- 
tions, corporations, cooperatives, legal represent- 
atives, trustees, trustees in bankruptcy, receivers, 
and other organized groups of persons. 

(b) The term “Commission” means the Fair 
Employment Practices Commission hereinafter 
created. 

(c) The term “director” means the director 
of the Fair Employment Practices Commission. 

(d) The term “employer” includes the state, 
or any political or civil subdivision thereof, and 
any person employing one or more persons 
within the state, but does not include a religious 
corporation or association except such corpora- 
tions or associations supported in whole or in 
part by public funds. 

(e) The term “employee” shall not include 
any individual employed by his parents, spouse, 
or child, or in the domestic service of any per- 
son. 

(f) The term “labor organization” includes 
any organization which exists for the purpose, 
in whole or in part, for collective bargaining or 
for dealing with employers concerning griev- 
ances, terms or conditions of employment, or 
for other mutual aid or protection in relation to 
employment. 

(g) The term “employment agency” includes 
any person undertaking with or without compen- 
sation to procure, recruit, refer or place em- 
ployees. 
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(h) The term “discriminate” means to exclude 
from or fail or refuse to extend to a person equal 
employment opportunities because of race, creed, 
color, national origin or ancestry. 


Section 4. There is hereby created a Fair 
Employment Practices Commission composed of 
five members, not more than three of whom shall 
be members of the same political party, to be 
appointed by the Governor. In making such ap- 
pointment the Governor shall take into considera- 
tion all interests in the community including 
but not limited to the interests of minority 
groups, employers, labor, and the public. 

Of the members first appointed, two shall be 
appointed for terms of one year, two shall be ap- 
pointed for terms of two years, two shall be 
appointed for terms of three years and one 
shall be appointed for a term of four years. 
Their successors shall be appointed for terms 
of four years excepting when appointed to fill a 
vacancy in which case such appointment shall 
be for the unexpired term. 

Members of the Commission may be removed 
by the Governor for cause but for no other rea- 
son. 

The members of the Commission shall be paid 
a per diem of twenty-five dollars plus necessary 
travel expenses for attendance of meetings of the 
Commission. 


Section 5. The members of the Commission 
shall be appointed within thirty days after the 
effective date of this act and the first meeting 
thereof shall be called by the member first ap- 
pointed within sixty days after the effective date 
of this act. 

At its first meeting and at each annual meet- 
ig held thereafter the Commission shall organ- 
ize by the election of a chairman and vice 
chairman from its membership, each of whom, 
except those first elected, shall serve for a term 
of one year and until his successor is elected. 

The Commission shall hold one regular meet- 
ing each month, and such called meetings as its 
chairman may deem to be necessary. The April 
meeting shall be the annual meeting. 


Section 6. The Commission shall have the 
following powers and duties: (a) To establish 
and maintain a permanent office in the City of 
Indianapolis. 

(b) To appoint such attorneys, and other em- 
ployees and agents as it may deem necessary, fix 
their compensation within the limitation pro- 
vided by law and to prescribe their duties. All 
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such employees, with the exception of the ex- 
ecutive director, and attorneys, shall be ap- 
pointed by the Commission from eligible lists 
to be promulgated by the State Personnel Board 
as the result of a competitive examination held 
pursuant to the merit law and rules and on the 
basis of training, practical experience, education, 
and character: Provided, however, That special 
consideration and due weight shall be given to 
the practical experience and training which a 
person may have for the particular position in- 
volved regardless of his academic training. Pro- 
motions, suspensions, and removal of persons 
appointed from such lists shall be in accordance 
with the provisions of the merit law. The reason- 
able and necessary traveling expenses of each 
employee of the Commission while actually en- 
gaged in the performance of his duties in behalf 
of the Commission shall be paid, in accordance 
with the state travel regulations as prescribed 
by the budget agency. 

(c) To adopt, promulgate, amend and rescind 
such rules and regulations not inconsistent with 
the provisions of this act or its intent and pur- 
pose as the Commission may deem necessary. 
Such rules and regulations shall be adopted in 
accordance with the provision of Chapter 120 of 
the Acts of Indiana General Assembly of 1945 
as the same may have been amended or may 
hereafter be amended. 

(d) To formulate policies to effectuate the 
purposes of this act and make recommendations 
to agencies and officers of the state or local sub- 
divisions thereof to effectuate such policies. The 
several departments, commissions, divisions, au- 
thorities, boards, bureaus, agencies, and officers 
of the state or any political subdivision or agency 
thereof shall furnish the Commission, upon its 
request, all records, papers, and information in 
their possession relating to any matter before 
the Commission. 

(e) To receive, initiate and investigate charges 
of discriminatory practices. 

(£) To create such advisory agencies and con- 
ciliation councils, local or state wide, as will aid 
in effectuating the purposes of this act. The 
Commission may itself, or it may empower these 
agencies and councils to: (1) Study the prob- 
lems of discrimination in all or specific fields of 
employment when based on race, color, religion, 
national origin or ancestry; and 

(2) Foster through community effort or other- 
wise good will among the groups and elements 
of the population of the state. Such agencies and 
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councils may make recommendation to the Com- 
mission for the development of policies and pro- 
cedures in general. Advisory agencies and (and) 
conciliation councils created by the Commission 
shall be composed of representative citizens serv- 
ing without pay, but with reimbursement for 
actual and necessary traveling expenses. 

(g) To issue such publications and such re- 
sults of investigations and research as in its 
judgment will tend to promote good will and 
minimize or eliminate discrimination because of 
race, color, religion, national origin or ancestry. 

(h) From time to time, but not less than once 
a year, to report to the Legislature and the Gov- 
ernor, describing in detail the investigations, and 
conciliation proceedings it has conducted and 
their outcome, the progress made and any other 
work performed and achievements towards the 
elimination of discrimination, 

(i) To discourage any person from engaging 
in discriminatory practices by informal methods 
of persuasion and conciliation, to induce com- 
pliance with this act. 

(j) To hold hearings, subpoena witnesses, 
compel their attendance, administer oaths, take 
the testimony of any such person under oath, 
and require the production for examination of 
any books and papers relating to any matter 
under investigation or in question before the 
Commission. The Commission may make rules 
as to the issuance of subpoena by individual 
commissioners. Contumacy or refusal to obey 
a subpoena issued pursuant to this section shall 
constitute a contempt punishable, upon the ap- 
plication of the Commission by the circuit or 
superior court, or judge thereof, in the county in 
which the hearing is held or in which the witness 
resides or transacts business. 


Section 7. In order to eliminate prejudice 
among the various racial, religious and ethnic 
groups in this state and to further good will 
among such groups, the Commission, in coopera- 
tion with the State Department of Public Instruc- 
tion and the universities and colleges of the state, 
and such other universities and colleges as are 
willing to cooperate, is directed to prepare a 
comprehensive educational program, designed to 
emphasize the origin of prejudice against such 
minority groups, its harmful effects, its incom- 
patibility with American principles of equality 
and fair play, and violation of the brotherhood 
of man. 


Section 8. Immediately upon the taking ef- 
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fect of this act the Governor shall select and 
appoint a director who shall be secretary of the 
Commission and chief administrative officer for 
the Commission. The director shall devote his 
entire time and effort to the administration of 
the provisions of this act and shall not engage in 
or have any interest in any business or activity 
which may create a conflict of interest. The 
salary of the director shall be fixed by the Gov- 
ernor with the approval of the budget commit- 
tee. 


Section 9. The director and the members of 
the Commission before entering upon the dis- 
charge of their official duties shall each take 
and subscribe to an oath of office which shall 
be endorsed upon their respective certificates of 
appointment. 


Section 10. Every contract to which the 
state or any of its political or civil subdivisions 
is a party, including franchises granted to public 
utilities, shall contain a provision requiring the 
contractor and his subcontractors not to dis- 
criminate against any employee or applicant for 
employment, to be employed in the performance 
of such contract, with respect to his hire, tenure, 
terms, conditions or privileges of employment 
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or any matter directly or indirectly related to 
employment, because of his race, color, religion, 
national origin or ancestry. Breach of this cove- 
nant may be regarded as a material breach of 
the contract. 


Section 11. In addition to its power to investi- 
gate the discriminatory practices referred to 
above, the Commission is authorized and em- 
powered to receive written complaints of viola- 
tion of the civil rights law or other discriminatory 
practices based upon race, creed, color, national 
origin or ancestry and to investigate such com- 
plaints as it deems meritorious, or to conduct 
such investigation in the absence of complaints 
whenever it deems it in the public interest. It 
may transmit to the Legislature its recommenda- 
tions for legislation designed to aid in the re- 
moving of such discrimination. 


Section 12. Chapter 325 of the Acts of 1945 
as amended by Chapter 217 of the Acts of 1953 
is hereby specifically repealed. 


Section 13. The sum of one hundred and 
twenty thousand dollars is hereby appropriated 
out of the General Fund of the state to carry 
out the provisions of this act for the fiscal years 
beginning July 1, 1961 and July 1, 1962. 





EMPLOYMENT 
State Contracts—Maryland 


Chapter 448 of the 1961 Acts of the Maryland legislature, approved by the governor on 
April 24, 1961, requires non-discrimination employment clauses in contracts for construc- 
tion work for the state. Posting of notice of the contract provisions is also required, and 


sanctions and penalties are provided. 


AN ACT to add new Section 7A to Article 78A 
of the Annotated Code of Maryland (1957 Edi- 
tion), title “Public Works”, subtitle “Board of 
Public Works”, to follow immediately after 
Section 7 thereof, requiring State construction 
contracts and subcontracts to contain non-dis- 
criminaton clauses, and requiring the contrac- 
tor and sub-contractor to post notices of the 
non-discrimination provisions, and providing 
for sanctions and penalties where the pro- 
visions are not included or are wilfully 
breached, and relating generally to non-dis- 
crimination because of race, color, creed, or 


national origin, in the award of State con- 
struction contracts and sub-contracts. 


Section 1. Be it enacted by the General As- 
sembly of Maryland, That new Section 7A be 
and it is hereby added to Article 78A of the 
Annotated Code of Maryland (1957 Edition), 
title “Public Works”, subtitle “Board of Public 
Works”, to follow immediately after Section 7 
thereof, and to read as follows: 


7A. 
(a). No contract for any construction work 
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subject to Section 7 of this Article shall be 
awarded to any contractor unless the contract 
contains provisions obligating the contractor not 
to discriminate in any manner against any em- 
ployee or applicant for employment because of 
race, creed, color or national origin and obligat- 
ing the contractor to include a similar clause in 
all subcontracts, except subcontracts for stand- 
ard commercial supplies or raw materials. In 
addition, the contractor and subcontractor shall 
agree to post in conspicuous places, available to 
employees and applicants for employment, 
notices setting forth the provisions of the non- 
discrimination clause. 


(b). Failure to include such a contract pro- 
vision renders any contract void ab initio, but any 
party shall be entitled to the reasonable value of 
services performed and materials supplied. How- 
ever, the State may elect to compel the perform- 
ance of any contract under this section not 
containing the non-discrimination provisions, but 
recovery against the proper party shall be limited 
to the reasonable value of services performed and 
materials supplied. 


(c). Where the contractor wilfully fails to com- 
ply with the non-discrimination provisions the 
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State may, where the contract is still executory in 
part, compel continued performances of the con- 
tract, but it shall be liable only for the reasonable 
value of services performed and materials sup- 
plied from the date that the breach of contract 
was discovered or should have been discovered, 
and any sums previously paid by the State under 
the contract, shall be set off against the sums to 
become due as the contract is performed. 


(d). If the subcontractor wilfully fails to com- 
ply with the non-discrimination provisions the 
contractor may avoid the contract note and shall 
be liable only for; the reasonable value of the 
services preformed and materials supplied. 


(e). Any person, whether an employee, prospec- 
tive employee or not with information concerning 
violations of the requirements of this section may 
inform the Board of Public Works which shall 
cause an immediate investigation of the charges. 
If the Board concludes that the charges are true 
it shall invoke the remedies set out in this sec- 
tion. 


Sec. 2. And be it further enacted, That this 
Act shall take effect June 1, 1961. 


(Italics indicate new matter to be added to 
existing law.) 





EMPLOYMENT 
State Employees—Maryland 


Chapter 447 of the 1961 Acts of the Maryland legislature, approved by the governor on 
April 24, 1961, prohibits discrimination by officers or employees of the state government 
in the hiring, promotion, or firing of state workers. 


AN ACT to add new Section 12A to Article 64A 
of the Annotated Code of Maryland (1957 
Edition), title “Merit System”, to follow im- 
mediately after Section 12 thereof, declaring 
that no OFFICER OR EMPLOYEE OF A 
state department, agency or board shall dis- 
criminate in the hiring, promotion, firing or in 
any other manner, against any person because 
of race, creed, color, or national origin; and 
applying this new section to both classified 
and non-classified employees; and providing 
for penalties for the violation of this section 
and for methods of enforcement. 


Section 1. Be it enacted by the General As- 
sembly of Maryland, That new Section 12A be 
and the same is hereby added to Article 64A of 
the Annotated Code of Maryland (1957 Edi- 
tion), title “Merit System”, to follow immediately 
after Section 12, and to read as follows: 


12A. (a). No OFFICER OR EMPLOYEE OF 
A state agency, department or board shall dis- 
criminate in the hiring, firing, or in any other 
manner, against any person because of race, 
creed, color, or national origin. This section ap- 
plies to both classified and non-classified em- 
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ployees. Any person convicted of violating the 
provisions of this section shall be fined not more 
than $500 for each offense. 


(b). Any person, whether an employer, pros- 
pective employee or not, with information con- 
cerning a violation of the provisions of this sec- 
tion shall file the information with the Attorney 
General. Upon the receipt of said information, 
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the Attorney General shall cause an investigation 
to be made to ascertain whether the provisions of 
this section have been violated. 


Section 2. And be it further enacted, That 
this Act shall take effect June 1, 1961. 


(Expianation: Italics indicate new matter added 
to existing law.) 





Housing 


Anti-Discrimination Laws—New Jersey 


Chapter 106 of the 1961 Public Laws of New Jersey, approved by the governor on September 
13, 1961, extends that state’s “Law Against Discrimination” [2 Race Rel. L. Rep. 1032 
(1957) ; 5 Race Rel. L. Rep. 1238 (1960) ] to certain real property other than publicly assisted 
housing. It also renames the administering agency, and sets up standards designed to prevent 
discriminatory real estate transactions. In the text below, new law is in italics; old law to be 


omitted is bracketed. 


An Acr to amend [and supplement] the “Law 
Against Discrimination,” approved April 16, 
1945 (P. L. 1945, c. 169) and chapter 198 of 
the laws of 1954 which is supplemental thereof. 


BE rr ENACTED by the Senate and General As- 
sembly of the State-of New Jersey: 


1. Section 4 of the act of which this act is 
amendatory is amended to read as follows: 

4, All persons shall have the opportunity to 
obtain employment, and to obtain all the accom- 
modations, advantages, facilities, and privileges 
of any place of public accommodation, [and] 
publicly assisted housing accommodation, and 
other real property without discrimination be- 
cause of race, creed, color, national origin or 
ancestry, subject only to conditions and limita- 
tions applicable alike to all persons. This oppor- 
tunity is recognized as and declared to be a civil 
right. 

2. Section 5 of the act of which this act is 
amendatory is amended to read as follows: 

5. As used in this act, unless a different mean- 
ing clearly appears from the context: 

a. “Person” includes 1 or more individuals, 
partnerships, associations, labor organizations, 
corporations, legal representatives, trustees, trus- 
tees in bankruptcy, receivers, and fiduciaries. 

b. “Employment agency” includes any person 


undertaking to procure employees or opportuni- 
ties for others to work. 

c. “Labor organization” includes any organiza- 
tion which exists and is constituted for the 
purpose, in whole or in part, of collective bar- 
gaining or of dealing with employers concerning 
grievances, terms or conditions of employment 
or of other mutual aid or protection in connection 
with employment. 

d. “Unlawful employment practice” and “un- 
lawful discrimination” includes only those un- 
lawful practices and acts specified in section 11 
of this act. 

e. “Employer” does not include a club exclu- 
sively social or a fraternal, charitable, educational 
or religious association or corporation, if such 
club, association or corporation is not organized 
and operated for private profit, nor does it in- 
clude any employer with fewer than 6 persons 
in his employ. 

f. “Employee” does not include any individual 
employed by his parents, spouse or child, or in 
the domestic service of any person. 

ff. “Liability for service in the Armed Forces 
of the United States” means subject to being 
ordered as an individual or member of an organ- 
ized unit, into active service in the Armed Forces 
of the United States by reason of membership 
in the National Guard, naval militia or a reserve 
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component of the Armed Forces of the United 
States or subject to being inducted into such 
armed forces through a system of national selec- 
tive service. 

g. “Division” means the [State] “Division of 
Civil Rights [Against Discrimination”] created 
by this act. 

h. “Commissioner” means the State Commis- 
sioner of Education. 

i. “Commission” means the Commission on 


Civil Rights created by this act. 


j. “A place of public accommodation” shall 
include any tavern, roadhouse, or hotel, whether 
for entertainment of transient guests or accom- 
modation of those seeking health, recreation or 
rest; any retail shop or store; any restaurant, 
eating house, or place where food is sold for 
consumption on the premises; any place main- 
tained for the sale of ice cream, ice and fruit 
preparations or their derivatives, soda water or 
confections, or where any beverages of any kind 
are retailed for consumption on the premises; any 
garage, any public conveyance operated on land 
or water, or in the air, and stations and terminals 
thereof; any public bathhouse, public boardwalk, 
public seashore accommodation; any auditorium, 
meeting place, or public hall; any theatre, or 
other place of public amusement, motion-picture 
house, music hall, roof garden, skating rink, 
swimming pool, amusement and recreation park, 
fair, bowling alley, gymnasium, shooting gallery, 
billiard and pool parlor; any comfort station; any 
dispensary, clinic or hospital; and any public 
library, any kindergarten, primary and secondary 
school, trade or business school, high school, 
academy, college and university, or any educa- 
tional institution under the supervision of the 
State Board of Education, or the Commissioner 
of Education of the State of New Jersey. Nothing 
herein contained shall be construed to include 
or to apply to, any institution, bona fide club, 
or place of accommodation, which is in its 
nature distinctly private; nor shall anything 
herein contained apply to any educational faci- 
lity operated or maintained by a bona fide reli- 
gious or sectarian institution, and the right of a 
natural parent or one in loco parentis to direct 
the education and upbringing of a child under 
his control is hereby affirmed; nor shall anything 
herein contained be construed to bar any private 
secondary or post-secondary school from using 
in good faith criteria other than race, creed, 
color, national origin or ancestry, in the admission 
of students. 
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k. “A publicly assisted housing accommoda- 
tion” shall include all housing built with public 
funds or public assistance pursuant to chapter 
300 of the laws of 1949, chapter 213 of the laws 
of 1941, chapter 169 of the laws of 1944, chapter 
303 of the laws of 1949, chapter 19 of the laws 
of 1938, chapter 20 of the laws of 1938, chapter 
52 of the laws of 1946, and chapter 184 of the 
laws of 1949, and all housing financed in whole 
or in part by a loan, whether or not secured by 
a mortgage, the repayment of which is guaran- 
teed or insured by the Federal Government or 
any agency thereof. 

1. The term “real property” includes all real 
estate, lands, tenements and hereditaments, cor- 
poreal and incorporeal, provided however 
that, except as to publicly assisted housing ac- 
commodations, the provisions of this act shall 
not apply (1) to the sale or rental [of a portion] 
of a dwelling, or of a portion thereof, containing 
accommodations for [2 and only 2] not more 
than 8 families, 1 of which is maintained by the 
owner at the time of sale or rental as the house- 
hold of his family, or; (2) to the sale or rental 
of a dwelling, or a portion thereof, containing 
accommodations for not more than 2 families, 
except, however, such: dwellings shall be included 
within the term “rea! property” when they are 
part of a group of 10 or more dwelling houses 
constructed or to be constructed on land that is 
contiguous (exclusive of public streets) and are 
offered for sale or rental by a person who owns 
or has owned or otherwise controls or has con- 
trolled the sale or rental of such group of 
dwelling houses, or; (3) to the rental, by the 
owner or occupant of a 1-family accommodation 
in which he or members of his family reside, of 
a room or rooms in such accommodation to an- 
other person or persons. Nothing herein con- 
tained shall be construed to bar any religious or 
denominational institution or organization, or 
any organization operated for charitable or edu- 
cational purposes, which is operated, supervised 
or controlled by or in connection with a religious 
organization, in the sale, lease or rental of real 
property, from limiting admission to or giving 
preference to persons of the same religion or 
denomination or from making such selection as is 
calculated by such organization to promote the 
religious principles for which it is established or 
maintained, 

m. “Real estate broker” includes a person, firm 
or corporation who, for a fee, commission or 
other valuable consideration, or by reason of a 
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promise or reasonable expectation thereof, lists 
for sale, sells, exchanges, buys or rents, or offers 
or attempts to negotiate a sale, exchange, pur- 
chase or rental of real estate or an interest 
therein, or collects or offers or attempts to collect 
rent for the use of real estate or solicits for 
prospective purchasers or assists or directs in the 
procuring of prospects or the negotiation or clos- 
ing of any transaction which does or is con- 
templated to result in the sale, exchange, leasing, 
renting or auctioning of any real estate or nego- 
tiates, or offers or attempts or agrees to negotiate 
a loan secured or to be secured by mortgage or 
other encumbrance upon or transfer of any real 
estate for others, or any person who, for pecuni- 
ary gain or expectation of pecuniary gain con- 
ducts a public or private competitive sale of lands 
or any interest in lands. In the sale of lots, the 
term “real estate broker” shall also include any 
person, partnership, association or corporation 
employed by or on behalf of the owner or owners 
of lots or other parcels of real estate, at a stated 
salary, or upon a commission, or upon a salary 
and commission, or otherwise, to sell such real 
estate, or any parts thereof, in lots or other par- 
cels, and who shall sell or exchange, or offer or 
attempt to agree to negotiate the sale or ex- 
change, of any such lot or parcel of real estate. 

n. “Real estate salesman” includes any person 
who, for compensation, valuable consideration or 
commission, or other thing of value, or by reason 
of a promise or reasonable expectation thereof, 
is employed by and operates under the super- 
vision of a licensed real estate broker to sell or 
offer to sell, buy or offer to buy or negotiate the 
purchase, sale or exchange of real estate, or offers 
or attempts to negotiate a loan secured or to be 
secured by a mortgage or other encumbrance 
upon or transfer of real estate, or to lease or 
rent, or offer to lease or rent any real estate for 
others, or to collect rents for the use of real 
estate, or to solicit for prospective purchasers 
or lessees of real estate, or who is employed by 
a licensed real estate broker to sell or offer to 
sell lots or other parcels of real estate, at a stated. 
salary, or upon a commission, or upon a salary 
and commission, or otherwise to sell real estate, 
or any parts thereof, in lots or other parcels. 

3. Section 6 of the act of which this act is 
amendatory is amended to read as follows: 

6. There is created in the [State] Department 
of Education a division to be known as “The 
Division [Against Discrimination”] of Civil 
Rights” with power to prevent and eliminate 
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discrimination in employment against persons 
because of race, creed, color, national origin or 
ancestry or because of their liability for service 
in the Armed Forces of the United States, by 
employers, labor organizations, employment 
agencies or other persons and to take other ac- 
tions against discrimination because of race, 
creed, color, national origin or ancestry or be- 
cause of their liability for service in the Armed 
Forces of the United States, as herein provided; 
and the division created hereunder is given 
general jurisdiction and authority for such pur- 
poses. 

4, Section 11 of the act of which this act is 
amendatory is amended to read as follows: 

11. It shall be an unlawful employment prac- 
tice, or, as the case may be, an unlawful dis- 
crimination: 

a. For an employer, because of the race, creed, 
color, national origin or ancestry, of any individ- 
ual, or because of the liability for service in the 
Armed Forces of the United States, of any in- 
dividual, to refuse to hire or employ or to bar or 
to discharge from employment such individual 
or to discriminate against such individual in 
compensation or in terms, conditions or privileges 
of employment, however, it shall not be an un- 
lawful employment practice to refuse to accept 
for employment an applicant who has received 
a notice of induction or orders to report for 
active duty in the armed forces. 

b. For a labor organization, because of the 
race, creed, color, national origin or ancestry, 
of any individual, or because of the liability for 
service in the Armed Forces of the United States, 
of any individual, to exclude or to expel from 
its membership such individual or to discriminate 
in any way against any of its members or against 
any employer or any individual employed by 
an employer. 

c. For any employer or employment agency 
to print or circulate or cause to be printed or 
circulated any statement, advertisement or publi- 
cation, or to use any form of application for 
employment, or to make any inquiry in connec- 
tion with prospective employment, which ex- 
presses, directly or indirectly, any limitation, 
specification or discrimination as to race, creed, 
color, national origin or ancestry or liability of 
‘any applicant for employment for service in the 
Armed Forces of the United States, or any intent 
to make any such limitation, specification or dis- 
crimination, unless based upon bona fide occu- 
pational qualification. 
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d. For any employer, labor organization or 
employment agency to discharge, expel or other- 
wise discriminate against any person because 
he has opposed any practices or acts forbidden 
under this act or because he has filed a com- 
plaint, testified or assisted in any proceeding 
under this act. 

e. For any person, whether an employer or 
an employee or not, to aid, abet, incite, compel 
or coerce the doing of any of the acts forbidden 
under this act, or to attempt to do so. 

f. For any owner, lessee, proprietor, manager, 
superintendent, agent, or employee of any place 
of public accommodation directly or indirectly 
to refuse, withhold from or deny to any person 
any of the accommodations, advantages, facili- 
ties or privileges thereof, or to discriminate 
against any person in the furnishing thereof, or 
directly or indirectly to publish, circulate, issue, 
display, post or mail any written or printed com- 
munication, notice, or advertisement to the effect 
that any of the accommodations, advantages, 
facilities, or privileges of any such place will be 
refused, withheld from, or denied to any person 
on account of the race, creed, color, national 
origin, or ancestry of such person, or that the 
patronage or custom thereat of any person of 
any particular race, creed, color, national origin 
or ancestry is unwelcome, objectionable or not 
acceptable, desired or solicited, and the produc- 
tion of any such written or printed communica- 
tion, notice or advertisement, purporting to relate 
to any such place and to be made by any owner, 
lessee, proprietor, superintendent, or manager 
thereof, shall be presumptive evidence in any 
action that the same was authorized by such 
person. 

g. For the owner, lessee, sublessee, assignee 
or managing agent of, or other person having the 
right of ownership or possession of or the right 
to sell, rent, lease, assign, or sublease any real 
property or part or portion thereof, or any agent 
or employee of any of these: 

(1) To refuse to sell, rent, lease, assign, or 
sublease or otherwise to deny to or withhold 
from any person or group of persons any real 
property or part or portion thereof because of 
the race, creed, color, national origin or ancestry 
of such person or group of persons; 

(2) To discriminate against any person or 
group of persons because of the race, creed, 
color, or national origin of such person or group 
of persons in the terms, conditions or privileges 
of the sale, rental or lease of any real property 
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or part or portion thereof or in the furnishing of 
facilities or services in connection therewith; or 

(3) To print, publish, circulate, issue, display, 
post or mail, or cause to be printed, published, 
circulated, issued, displayed, posted or mailed 
any statement, advertisement, publication or 
sign, or to use any form of application for the 
purchase, rental, lease, assignment or sublease 
of any real property or part or portion thereof, 
or to make any record or inquiry in connection 
with the prospective purchase, rental, lease, 
assignment, or sublease of any real property, or 
part or portion thereof which expresses, directly 
or indirectly, any limitation, specification or dis- 
crimination as to race, creed, color, national 
origin or ancestry, or any intent to make any 
such limitation, specification or discrimination, 
and the production of any such statement, adver- 
tisement, publicity, sign, form of application, 
record, or inquiry purporting to be made by 
any such person shall be presumptive evidence 
in any action that the same was authorized by 
such person. 

h. For any real estate broker, real estate sales- 
man or employee or agent thereof: 

(1) To refuse to sell, rent, assign, lease or 
sublease, or offer for sale, rental, lease, assign- 
ment, or sublease any real property or part or 
portion thereof to any person or group of persons 
or to refuse to negotiate for the sale, rental, lease, 
assignment, or sublease of any real property or 
part or portion thereof to any person or group 
of persons because of the race, creed, color, na- 
tional origin or ancestry of such person or group 
of persons, or to represent that any real property 
or part or portion thereof is not available for 
inspection, sale, rental, lease, assignment, or sub- 
lease when in fact it is so available, or otherwise 
to deny or withhold any real property or any 
part or portion or facilities thereof to or from any 
person or group of persons because of the race, 
creed, color, national origin or ancestry of such 
person or group of persons; 

(2) To discriminate against any person be- 
cause of his race, creed, color, national origin or 
ancestry in the terms, conditions or privileges of 
the sale, rental, lease, assignment or sublease of 
any real property or part or portion thereof or in 
the furnishing of facilities or services in connec- 
tion therewith; or 

(3) To print, publish, circulate, issue, display, 
post, or mail, or cause to be printed, published, 
circulated, issued, displayed, posted or mailed, 
any statement, advertisement, publication or 
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sign, or to use any form of application for the 
purchase, rental, lease, assignment, or sublease 
of any real property or part or portion thereof 
or to make any record or inquiry in connection 
with the prospective purchase, rental, lease, 
assignment, or sublease of any real property or 
portion thereof which expresses, directly or in- 
directly, any limitation, specification or discrim- 
ination as to race, creed, color, national origin or 
ancestry or any intent to make any such limita- 
tion, specification or discrimination, and the pro- 
duction of any such statement, advertisement, 
publicity, sign, form of application, record, or 
inquiry purporting to be made by any such per- 
son shall be presumptive evidence in any action 
that the same was authorized by such person. 

i. For any person, bank, banking organization, 
mortgage company, insurance company or other 
financial institution or lender to whom applica- 
tion is made for financial assistance for the 
purchase, acquisition, construction, rehabilitation, 
repair or maintenance of any real property or 
part or portion thereof or any agent or employee 
thereof: 

(1) To discriminate against any person or 
group of persons because of the race, creed, 
color, national origin or ancestry of such person 
or group of persons or of the prospective occu- 
pants or tenants of such real property or part 
or portion thereof, in the granting, withholding, 
extending, modifying or renewing, or in the fix- 
ing of the rates, terms, conditions or provisions 
of any such financial assistance or in the exten- 
sion of services in connection therewith; or 
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(2) To use any form of application for such 
financial assistance or to make any record or 
inquiry in connection with applications for such 
financial assistance which expresses, directly or 
indirectly, any limitation, specification or dis- 
crimination as to race, creed, color, national 
origin or ancestry, or any intent to make any 
such limitation, specification or discrimination. 

[5. The Superior Court shall have power, on 
application by the commissioner at any time after 
a complaint has been filed with it pursuant to 
section 13 of the act hereby supplemented, to 
grant temporary injunctive relief pending final 
adjudication of the matter by the commission so 
as to preserve the status quo or otherwise to 
ensure that the commission’s order, when issued, 
will be effective to halt and remedy such un- 
lawful employment practices or unlawful dis- 
crimination as may have occurred. | 


[6.]5. Section 1 of chapter 198 of the laws 
of 1954 is amended to read as follows: 

1. The Division [Against Discrimination] on 
Civil Rights in the [State] Department of Educa- 
tion shall enforce the laws of this State against 
discrimination in housing built with public funds 
or public assistance, pursuant to any law, and 
in real property, as defined in the law hereby 
supplemented, because of race, religious prin- 
ciples, color, national origin or ancestry. The said 
laws shall be so enforced in the manner pre- 
scribed in the act to which this act is a supple- 
ment. 


[7.] 6. This act shall take effect July 1, 1961. 
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Urban Renewal—California 


Chapter 2116 of the 1961 Acts of the California legislature, approved by the governor on 
July 19, 1961, establishes a state policy against racial discrimination in providing housing 
for persons displaced by redevelopment programs, and in the planning and operation of the 


redevelopment programs themselves. 


AN ACT to add Article 3 (commencing with 
Section 33070) to Chapter 1, Part 1, Division 
24 of, and Sections 33281 and 33282 to, and to 
amend Section 33274 of, the Health and Safety 

Code, relating to community redevelopment. 





The people of the State of California do enact as 
follows: 


Section 1. Article 3 (commencing with Sec- 
tion 33070) is added to Chapter 1, Part 1, Divi- 
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sion 24 of the Health and Safety Code, to read: 
Article 3. Housing for Residents of Project Areas 

33070. The Legislature of the State of Cali- 
fornia recognizes that among the principal causes 
of slum and blighted residential areas are the 
following factors: 

(a) Inadequate enforcement of health, build- 
ing, and safety laws. 

(b) The fact that the limited financial re- 
sources of many human beings who inhabit them 
make only this type of housing available to such 
persons. 

(c) Racial discrimination against persons of 
certain groups in seeking housing. 

(d) The neglect of absentee landlords. 

It is, therefore, declared to be the public policy 
of this State that, in order to cope with the 
problem of the rehabilitation of slum or blighted 
areas, these factors shall be taken into considera- 
tion in any rehabilitation or redevelopment pro- 
gram. It is further declared to be the public 
policy of this State that such rehabilitation or 
redevelopment programs shall not be undertaken 
and operated in such a manner as to exchange 
new slums for old slums or as to congest indi- 
viduals from one slum to another slum. 

33070. A redevelopment agency may, in order 
to facilitate the rehousing of families and single 
persons who are displaced from their homes in 
a project area, utilize the aids made available 
through federal urban renewal, redevelopment 
and housing legislation and may use funds de- 
rived from any public or private source to carry 
out the purposes of this section. 

33071. There shall be no discrimination in the 
undertaking or operation of the provisions of this 
article because of race, color, religion, national 
origin, or ancestry. 


RACE RELATIONS LAW REPORTER 


[Vou. 6 


Section 2. Section 33274 of said code is 
amended to read: 

33274. This part does not authorize an agency 
to construct any of the buildings for residential, 
commercial, industrial, or other use contemplated 
by the redevelopment plan. 


Section 3. Section 33281 is added to said 
code, to read: 

33281. This part does not authorize an agency 
to own or operate rental property acquired and 
rehabilitated in prospect of resale beyond a 
reasonable period necessary to effect such resale. 
Property acquired by an agency for rehabilitation 
and resale shall be offered for resale within one 
year after completion of rehabilitation, or an an- 
nual report shall be published by the agency in 
a newspaper of general circulation published in 
the community listing any rehabilitated property 
held by the agency in excess of such one-year 
period, stating the reasons such property re- 
mains unsold and indicating plans for its dis- 
position. 


Section 4. Section 33282 is added to said 
code, to read: 

33282. In undertaking rehabilitation of struc- 
tures pursuant to this part, every redevelopment 
agency shall, on or before February 15th of each 
year, commencing with February 15, 1963, 
render a report to the Legislature setting forth 
in detail the activities of the agency involving 
rehabilitation, including, but not limited to, each 
of the following: 

(a) Expenditure of public funds. 

(b) Number and kinds of units rehabilitated. 

(c) Disposition of rehabilitated units. 





HOUSING 


Urban Renewal—California 





Chapter 2167 of the 1961 Acts of the California Assembly, approved by the governor on July 
20, 1961, provides that lessees and purchasers of property acquired in redevelopment and 
urban renewal projects must obligate themselves not to discriminate, on the basis of race, 
color, religion, ancestry or national origin, in the rental, sale, or lease of the property trans- 
ferred. The Act specifies clauses to be included in deeds and leases. 


AN ACT to add Section 33050 to the Health and 


basis of race, color, religion, ancestry, or na- 
Safety Code, relating to restrictions on the 


tional origin of the sale, lease, or rental of 
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property redeveloped and urban renewal un- 
der the Community Redevelopment Law. 


The people of the State of California do enact 
as follows: 


Section 1. Section 33050 is added to the 
Health and Safety Code, to read: 

33050. Agencies shall obligate lessees and pur- 
chasers of real property acquired in redevelop- 
ment or urban renewal projects and owners of 
property improved as a part of a redevelopment 
or urban renewal project to refrain from re- 
stricting the rental, sale, or lease of the property 
on the basis of the race, color, religion, ancestry, 
or national origin of any person. 

Every final redevelopment plan or urban re- 
newal plan, prior to its submission for approval 
to the legislative body having jurisdiction, shall 
contain a provision requiring for submission to 
the community redevelopment agency for ap- 
proval, all deeds, leases, or contracts for the sale, 
lease, sublease, or other transfer of any land in 
a redevelopment project or an urban renewal 
project and such deeds, leases, or contracts shall 
contain the nondiscrimination or nonsegregation 
clauses hereafter prescribed. 

Express provisions shall be included in all 
deeds, leases and contracts which the agency 
proposes to enter into with respect to the sale, 
lease, transfer, use, occupancy, tenure, or en- 
joyment of any land in a redevelopment project 
or an urban renewal project in substantially the 
following form: 

(a) In deeds the following language shall 
appear—“The grantee herein covenants by and 
for himself, his heirs, executors, administrators, 
and assigns, and all persons claiming under or 
through them, that there shall be no discrimina- 
tion against, or segregation of, any person or 
group of persons on account of race, color, creed, 
national origin, or ancestry in the sale, lease, 


sublease, transfer, use, occupancy, tenure, or 
enjoyment of the premises herein conveyed, nor 
shall the grantee himself or any person claiming 
under or through him, establish or permit any 
such practice or practices of discrimination or 
segregation with reference to the selection, lo- 
cation, number, use or occupancy of tenants, 
lessees, subtenants, sublessees, or vendees in the 
premises herein conveyed. The foregoing cove- 
nants shall run with the land.” 

(b) In leases the following language shall 
appear—“The lessee herein covenants by and for 
himself, his heirs, executors, administrators, and 
assigns, and all persons claiming under or 
through them, and this lease is made and ac- 
cepted upon and subject to the following con- 
ditions: 

That there shall be no discrimination against 
or segregation of any person or group of persons, 
on account of race, color, creed, national origin, 
or ancestry, in the leasing, subleasing, transfer- 
ring, use, occupancy, tenure, or enjoyment of the 
premises herein leased, nor shall the lessee him- 
self, or any person claiming under or through 
him, establish or permit any such practice or 
practices of discrimination or segregation with 
reference to the selection, location, number, use, 
or occupancy, of tenants, lessees, sublessees, 
subtenants, or vendees in the premises herein 


leased.” 

(c) In contracts entered into by the agency 
relating to the sale, transfer, or leasing of land 
or any interest therein acquired by the agency 
within any redevelopment or urban renewal area 
or project the foregoing provisions in substan- 
tially the forms set forth shall be included and 
such contracts shall further provide that the 
foregoing provisions shall be binding upon and 
shall obligate the contracting party or parties 
and any subcontracting party or parties, or other 
transferees under the instrument. 
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INSURANCE 
Discriminatory Rates—California 
Chapter 1983 of the 1961 Acts of the California legislature, approved by the governor on 


July 19, 1961, forbids discrimination, on the basis of race, color, religion, national origin or 
ancestry, in regard to the issuance of automobile liability insurance policies in the state. 


AN ACT to amend Section 11628 of the Insur- _ refuse to accept an application for such insur- 


ance Code, relating to discrimination in con- 
duct of the insurance business. 


The people of the State of California do enact as 
follows: 


Section 1. Section 11628 of the Insurance 
Code is amended to read: x 
11628. No admitted insurer, licensed to issue 


ance, to issue such insurance to an applicant 
therefor, or issue or cancel such insurance under 
conditions less favorable to the insured than 
in other comparable cases, except for reasons ap- 
plicable alike to persons of every race, color, 
religion, national origin or ancestry; nor shall 
race, color, religion, national origin or ancestry 
of itself constitute a condition or risk for which a 


motor vehicle liability policies as defined in Sec- 


higher rate, premiums, or charge may be re- 
tion 16450 of the Vehicle Code shall fail or 


quired of the insured for such insurance. 





PUBLIC ACCOMMODATIONS, GOVERNMENTAL FACILITIES 


Anti-Discrimination—lllinois 


House Bill No. 99 of the 1961 Acts of the Illinois legislature, approved by the governor on 
August 1, 1961, provides penalties for persons convicted of violating the civil rights of an- 
other by refusing accommodations or services. Aggrieved parties are also allowed damages, 
and provision is made for injunctive relief. Officials of the state who violate the civil rights 
of a citizen are to be discharged under the terms of the statute. See, also, House Bill No. 485 





of the 1959 Illinois Acts, 5 Race Rel. L. Rep. 249 (1959). 


AN ACT to amend Section 13-3 of the “Criminal 
Code of 1961”, enacted by the Seventy-Second 
General Assembly. 


Be it enacted by the People of the State of Illi- 
nois, represented in the General Assembly: 


Section 1. Section 13-3 of the “Criminal 
Code of 1961”, enacted by the Seventy-Second 
General Assembly, is amended to read as follows: 


Sec. 13-3. Sanctions. ) 
(a) Criminal Penalty. 


A person convicted of a violation of civil rights 
may be fined not to exceed $1000, or may be 
imprisoned not more than 6 months, or both. 


(b) Suit for Damages. 


Any operator of a public place of accommo- 


dation or amusement who commits a violation 
of civil rights shall be liable to the person ag- 
grieved thereby for not less than $100 nor more 
than $1000, to be recovered in an action at law 
in any court of competent jurisdiction. 


(1) Justices of the peace in the county where 
the offense is committed shall have jurisdiction 
in all civil actions brought under this Article to 
recover damages, to the extent of the jurisdiction 
of justices of the peace to recover a money 
demand in other actions as fixed by law, and 
either party shall have the right to have the 
cause tried by jury and to appeal from the judg- 
ment of the justice in the same manner as in 
other civil suits. 


(2) When such action shall be brought origi- 
nally before a justice of the peace and an appeal 
taken from the judgment of the justice to the 
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circuit, superior or county court, such court to 
which the appeal is taken shall upon the trial de 
novo of such appeal have jurisdiction to render 
a judgment for a sum exceeding the jurisdiction 
of the justice in the same manner as though 
such suit had originally been begun in such cir- 
cuit, superior or county court: Provided, that the 
plaintiff shall, within 30 days after the transcript 
is filed in the court to which the appeal is taken, 
file his complaint in such cause in the same 
manner as in original suits, and thereupon process 
shall issue against the defendant and the cause 
shall proceed in all respects the same as in origi- 
nal actions brought in such court. Where a com- 
plaint is filed the appeal shall not be dismissed 
without the consent of the plaintiff. 


(c) Enjoining as Public Nuisance. 


Any public place of accommodation or amuse- 
ment in which a violation of civil rights occurs is 
a public nusiance which may be abated in the 
manner provided by law for the abatement of 
public nuisances. The operator of any such pub- 
lic place of accommodation or amusement shall 
be deemed guilty of maintaining a public nuis- 
ance and may be enjoined as hereinafter pro- 
vided. 


(1) Proceedings to Enjoin. 


Any action to enjoin any nuisance defined in 
this Article may be brought in the name of the 
People of the State of Illinois by the Attorney- 
General of the State or any State’s Attorney of 
the county where a nuisance as herein defined 
exists. Such action shall be brought and tried as 
an action in equity by the court without a jury. 
A verified petition shall be filed setting up the 
essential facts showing that a nuisance as herein 
defined exists. If it is made to appear by affi- 
davits or otherwise, to the satisfaction of the 
court or judge in vacation that such nuisance 
exists, a temporary writ of injunction shall forth- 
with issue restraining the defendant from con- 
ducting or permitting the continuance of such 
nuisance until the conclusion of the trial: Pro- 
vided, that no injunction shall issue unless a 
written notice of the application for the same is 
served upon the defendant or his agent or some 
person in charge of the alleged nuisance at least 
2 days before such application is made. No bond 
shall be required in instituting such proceeding. 
The defendant shall be held to answer the al- 
legations of the petition as in other chancery 
proceedings. Upon the trial of the cause, on 


finding that the material allegations of the peti- 
tion are true, the court shall order such nuisance 
to be abated, and enjoin all persons from main- 
taining or permitting such nuisance. When any 
injunction as herein provided has been granted 
it shall be binding upon the defendant and shall 
act as an injunction in personam against the de- 
fendant throughout the State. 


(2) Violation of Injunction. 


In case of the violation of any injunction or 
order of abatement issued under the provisions 
of this Article, the court in term time, or a judge 
in vacation, may summarily try and punish the 
offender for contempt of court. The hearing may 
be upon affidavits, or either party may demand 
the production and oral examination of witnesses. 


(d) Discharge of Officials. 


Any violation of civil rights by an official may 
be reported, in writing, to the head of the de- 
partment or agency in which the official commit- 
ting said violation is employed. It shall be his 
duty to investigate the complaint thoroughly. If 
he determines that a violation has been com- 
mitted, he shall immediately discharge the guilty 
official if said official is not employed under Civil 
Service Law. If said official is employed under 
Civil Service Law, then the head of the depart- 
ment or agency in which such offending official 
is employed shall file or cause to be filed with 
the proper person the proper and necessary 
papers, charging such official with a violation of 
civil rights. Said papers filed shall be in con- 
formity with the provisions of the Civil Service 
Act, under which such official is employed. If the 
head of the department or agency determines no 
violation has been committed, he shall so notify 
the complainant by registered mail. 


(1) Petition to Circuit Court. 


Where no violation is found by the head of the 
proper department or agency, the aggrieved 
party may file a petition in the circuit court of 
the county wherein the official complained of is 
employed. Such official and the department 
agency head shall be named as respondents. The 
summons, service and return shall be in accord- 


_ ance with the Civil Practice Act. Upon the 


return day or any day thereafter fixed by the 
court, the court shall hear and determine the 
complaint in summary manner, and if the court 
finds the issues for the complainant it shall order 
the head of the department or agency to dis- 
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charge the offending official forthwith; or if such 
offending official is employed under Civil Service 
Law, the court shall order the head of the de- 
partment or agency in which such employee is 
employed to file or cause to be filed with the 
proper person the proper and necessary papers, 
in conformity with the Civil Service Law under 
which such official is employed, charging such 
official with a violation of this Act. The head of 
the department or agency shall be bound by the 
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court’s decision and may be held in contempt for 
failure to obey the same. 


(2) Violation of Court’s Order. 


Whenever any appointed head of a depart- 
ment or agency who violates the provisions of 
this Section refuses to abide by the court’s deci- 
sion, he shall be removed, from office by the of- 
ficer who appointed him. 





PUBLIC ACCOMMODATIONS 


Anti-Discrimination Laws—Ohio 


House Bill No. 918 of the 1961 Acts of the Ohio legislature, approved by the governor on 
July 25, 1961, amends that state’s anti-discrimination statute (reproduced in part at 4 Race 
Rel. L. Rep. 446) to include a prohibition against discriminatory treatment in places of pub- 
lic accommodations. Other new provisions include a grant of authority for the attorney gen- 
eral to represent the state Civil Rights Commission and a clarification as to who shall be 
parties to proceedings under the Act. A reference to intervenors is deleted. In the text be- 
low, new material is in italics, deletions are indicated by asterisks. 


AN ACT to amend sections 4112.01, 4112.02, 
4112.05, and 4112.06 of the Revised Code rela- 
tive to discrimination against persons in places 
of public accommodation because of race, 
color, religion, national origin, or ancestry. 


Be it enacted by the General Assembly of the 
State of Ohio: 


Section 1. That sections 4112.01, 4112.02, 
and 4112.06 of the Revised Code be amended 
to read as follows: 

Sec. 4112.01. As used in sections 4112.01 to 
4112.08, inclusive, of the Revised Code: 

(A) “Person” includes one or more individ- 
uals, partnerships, associations, organizations, 
corporations, legal representatives, trustees, trus- 
tees in bankruptcy, receivers, and other organ- 
ized groups of persons. 

(B) “Employer” includes the state, or any 
political or civil subdivision thereof, any person 
employing four or more persons within the state, 
and any person acting in the interest of an em- 
ployer, directly or indirectly. 

(C) “Employee” does not include any individ- 
ual employed in the domestic service of any per- 
son. 


(D) “Labor organization” includes any organ- 
ization which exists for the purpose, in whole 
or in part, of collective bargaining or of dealing 
with employers concerning grievances, terms or 
conditions of employment, or for other mutual 
aid or protection in relation to employment. 

(E) “Employment agency” includes any per- 
son regularly undertaking with or without com- 
pensation to procure opportunities to work or 
to procure, recruit, refer, or place employees. 

(F) “Commission” means the Ohio civil 
rights sommission created by section 4112.03 of 
the Revised Code. 

(G) “Discriminate” includes segregate or sep- 
arate. 

(H) “Unlawful discriminatory practice” means 
any act prohibited by section 4112.02 of the Re- 
vised Code. 

(I) “Place of public accommodation” means 
any inn, restaurant, eating house, barbershop, 
public conveyance by air, land, or water, theater, 
store, or other place for the sale of merchandise, 
or any other place of public accommodation or 
amusement where the accommodation, advan- 
tages, facilities, or privileges thereof are avail- 
able to the public. 
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Sec. 4112.02. It shall be an unlawful discrimi- 
natory practice: 


(A) For any employer, because of the race, 
color, religion, national origin, or ancestry of any 
person, to refuse to hire or otherwise to dis- 
criminate against him with respect to hire, 
tenure, terms, conditions, or privileges of employ- 
ment, or any matter directly or indirectly re- 
lated to employment. 


(B) For an employment agency, because of 
race, color, religion, national origin, or ancestry 
to: 
(1) Refuse or fail to accept, register, classify 
properly, or refer for employment, or otherwise 
to discriminate against any person; 


(2) Comply with a request from an employer 
for referral of applicants for employment if the 
request indicates directly or indirectly that the 
employer fails to comply with the provisions of 
sections 4112.01 to 4112.07, inclusive, of the Re- 
vised Code. 


(C) For any labor organization to: 

(1) Limit or classify its membership on the 
basis of race, color, religion, national origin, or 
ancestry. 

(2) Discriminate against any person or limit 
his employment opportunities, or otherwise ad- 
versely affect his status as an employee, or his 
wages, hours, or employment conditions, because 
of his race, color, religion, national origin, or 
ancestry. 


(D) For any employer, labor organization, or 
joint labor-management committee controlling 
apprentice training programs to discriminate 
against any person because of his race, color, 
religion, national origin, or ancestry in admission 
to, or employment in any program established to 
provide apprentice training. 


(E) Except where based on a bona fide occu- 
pational qualification certified in advance by the 
commission, for any employer, employment 
agency, or labor organization prior to employ- 
ment or admission to membership, to: 

(1) Elicit or attempt to elicit any information 
concerning the race, color, religion, national ori- 
gin, or ancestry of an applicant for employment 
or membership; 

(2) Make or keep a record of the race, color, 
religion, national origin, or ancestry of any appli- 
cant for employment or membership; 

(3) Use any form of application for employ- 


ment, or personnel or membership blank seeking 
to elicit information regarding race, color, re- 
ligion, national origin, or ancestry; but an em- 
ployer holding a contract containing a nondis- 
crimination clause with the government of the 
United States or any department or agency 
thereof, may require an employee or applicant 
for employment to furnish documentary proof of 
United States citizenship and may retain such 
proof in his personnel records and may use 
photographic or fingerprint identification for se- 
curity purposes; 

(4) Print or publish or cause to be printed or 
published any notice or advertisement relating 
to employment or membership indicating any 
preference, limitation, specification, or discrimi- 
nation, based upon race, color, religion, national 
origin, or ancestry; 

(5) Announce or follow a policy of denying, 
or limiting, through a quota system or otherwise, 
employment or membership opportunities of any 
group because of the race, color, religion, na- 
tional origin, or ancestry of such group; 

(6) Utilize in the recruitment or hiring of 
persons any employment agency, placement serv- 
ice, training school or center, labor organization, 
or any other employee-referring source known to 
discriminate against persons because of their 
race, color, religion, national origin, or ancestry. 


(F) For any person seeking employment to 
publish or cause to be published any advertise- 
ment which specifies or in any manner indicates 
his race, color, religion, national origin, or an- 
cestry, or expresses a limitation or preference as 
to the race, color, religion, national origin, or 
ancestry of any prospective employer. 


(G) For any proprietor or his employee, 
keeper, or manager of a place of public accom- 
modation to deny to any person, except for rea- 
sons applicable alike to all persons regardless of 
race, color, religion, national origin, or ancestry, 
the full enjoyment of the accommodations, ad- 
vantages, facilities, or privileges thereof. 


(H) For any person to discriminate in any 
manner against any other person because he has 
opposed any unlawful practice defined in this 
section, or because he has made a charge, testi- 


* fied, assisted, or participated in any manner in 


any investigation, proceeding, or hearing under 
the provisions of sections 4112.01 to 4112.07, in- 
clusive, of the Revised Code. 


**® (1) For any person to aid, abet, incite, 
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compel, or coerce the doing of any act declared 
by this section to be an unlawful discriminatory 
practice, or to obstruct or prevent any person 
from complying with the provisions of sections 
4112.01 to 4112.07, inclusive, of the Revised 
Code, or any order issued thereunder, or to at- 
tempt directly or indirectly to commit any act 
declared by this section to be an unlawful dis- 
criminatory practice. 

Sec. 4112.05. (A) The Ohio civil rights com- 
mission shall, as provided in this section, prevent 
any person from engaging in unlawful discrimi- 
natory practices, as defined in section 4112.02 of 
the Revised Code, provided that before institut- 
ing the formal hearing authorized by this section 
it shall attempt, by informal methods of persua- 
sion and conciliation, to induce compliance with 
sections 4112.01 to 4112.08, inclusive, and 4112.99 
of the Revised Code. 


(B) Whenever it is charged in writing and 
under oath by a person, referred to as the com- 
plainant, that any person, referred to as the 
respondent, has engaged or is engaging in unlaw- 
ful discriminatory practices, or upon its own 
initiative in matters relating to any of the unlaw- 
ful discriminatory practices enumerated in divi- 
sions (A), (B), (C), (D), (E), (F), (H), or (I) of 
section 4112.02 of the Revised Code, the com- 
mission may initiate a preliminary investigation. 
Such charge shall be filed with the commission 
within six months after the alleged unlawful 
discriminatory practices are committed. If it 
determines after such investigation that it is not 
probable that unlawful discriminatory practices 
have been or are being engaged in, it shall notify 
the complainant that it has so determined and 
that it will not issue a complaint in the matter. 
If it determines after such investigation that it is 
probable that unlawful discriminatory practices 
have been or are being engaged in, it shall en- 
deavor to eliminate such practices by informal 
methods of conference, conciliation, and persua- 
sion. Nothing said or done during such endeav- 
ors shall be disclosed by any member of the 
commission or its staff or be used as evidence 
in any subsequent proceedings. If, after such 
investigation and conference, the commission is 
satisfied that any unlawful discriminatory prac- 
tice of the respondent will be eliminated, it may 
treat the complaint as conciliated, and entry of 
such disposition shall be made on the records of 
the commission. If the commission fails to effect 
the elimination of such unlawful discriminatory 
practices and to obtain voluntary compliance 
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with sections 4112.01 to 4112.08, inclusive, and 
4112.99 of the Revised Code, or, if the circum- 
stances warrant, in advance of any such prelimi- 
nary investigation or endeavors, the commission 
shall issue and cause to be served upon any per- 
son or respondent a complaint stating the charges 
in that respect and containing a notice of hearing 
before the commission, a member thereof, or a 
hearing examiner at a place therein fixed to be 
held not less than ten days after the service 
of such complaint. Such place of hearing shall 
be within the county where the alleged unlawful 
discriminatory practice has occurred or where 
the respondent resides or transacts business. 
The attorney general shall represent the commis- 
sion at such hearing and present the evidence in 
support of the complaint. Any complaint issued 
pursuant to this section must be so issued within 
one year after the alleged unlawful discrimina- 
tory practices were committed. 


(C) Any such complaint may be amended 
by the commission, or a member thereof, or its 
hearing examiner conducting the hearing, at any 
time prior to or during the *** hearing based 
thereon. The respondent has the right to file an 
answer or an amended answer to the original and 
amended complaint and to appear at such hear- 
ing in person, or by attorney, or otherwise to 
examine and cross-examine witnesses. 


(D) *** The complainant shall be a party to 
the proceeding and any person who is an indis- 
pensable party to a complete determination or 
settlement of a question involved in a proceed- 
ing shall be joined. Any person who has or claims 
an interest in the subject of the hearing and in 
obtaining or preventing relief against the acts 
or practices complained of may be, in the dis- 
cretion of the person or persons conducting the 
hearing permitted to appear for the presentation 
of oral or written arguments. 


(E) In any proceeding, the member, hearing 
examiner, or commission shall not be bound by 
the rules of evidence prevailing in the courts of 
law or equity, but shall, in ascertaining the prac- 
tices followed by the respondent, take into ac- 
count all evidence, statistical or otherwise, which 
may tend to prove the existence of a pre-deter- 
mined pattern of employment or membership, 
provided that nothing contained in this section 
shall be construed to authorize or require any 
person to observe the proportion which persons 
of any race, color, religion, national origin, or 
ancestry bear the total population or in accord- 











ance with any criterion other than the individual 
qualifications of the applicant. 


(F) The testimony taken at the hearing shall 
be under oath and shall be reduced to writing 
and filed with the commission. Thereafter, in 
its discretion, the commission upon notice may 
take further testimony or hear argument. 


(G) If upon all the evidence the commission 
determines that the respondent has engaged in, 
or is engaging in, any unlawful discriminatory 
practice, whether against the complainant or 
others, the commission shall state its findings of 
fact, and shall issue and, subject to the provisions 
of Chapter 119. of the Revised Code, cause to be 
served on such respondent an order requiring 
such respondent to cease and desist from such 
unlawful discriminatory practice and to take 
such further affirmative or other action as will 
effectuate the purposes of sections 4112.01 to 
4112.08, inclusive, of the Revised Code, includ- 
ing, but not limited to, hiring, reinstatement, or 
upgrading of employees with, or without, back 
pay, admission or restoration to union member- 
ship, including a requirement for reports of the 
manner of compliance. If the commission directs 
payment of back pay, it shall make allowance 
for interim earnings. Upon the submission of 
such reports of compliance the commission may 
issue a declaratory order stating that the re- 
spondent has ceased to engage in unlawful dis- 
criminatory practices. 


(H) If the commission finds that no probable 
cause exists for crediting the charges, or, if upon 
all the evidence, the commission finds that a 
respondent has not engaged in any unlawful 
discriminatory practice against the complainant 
or others, it shall state its findings of fact and shall 
issue and cause to be served on the complainant 
an order dismissing the said complaint as to such 
respondent. A copy of the order shall be de- 
livered in all cases to the attorney general and 
such other public officers as the commission 
deems proper. 


(1) Until a transcript of the record in a case 
is filed in a court as provided in section 4112.06 
of the Revised Code, the commission may, sub- 
ject to the provisions of Chapter 119. of the Re- 


vised Code, at any time, upon reasonable notice, - 


and in such manner as it deems proper, modify 
or set aside in whole or in part, any finding or 
order made by it. 


Sec. 4112.06. (A) Any complainant, *** or 
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respondent claiming to be aggrieved by a final 
order of the commission, including a refusal 
to issue a complaint, may obtain judicial review 
thereof, and the commission may obtain an order 
of court for the enforcement of its final orders, 
in a proceeding as provided in this section. Such 
proceeding shall be brought in the common pleas 
court of the state within any county wherein 
the unlawful discriminatory practice which is 
the subject of the commission’s order was com- 
mitted or wherein any respondent required in the 
order to cease and desist from an unlawful dis- 
criminatory practice or to take affirmative action 
resides or transacts business. 


(B) Such proceedings shall be initiated by 
the filing of a petition in court as provided in 
division (A) of this section and the service of a 
copy of the said petition upon the commission 
and upon all parties who appeared before the 
commission. Thereupon the commission shall 
file with the court a transcript of the record upon 
the hearing before it. The transcript shall in- 
clude all proceedings in the case, including all 
evidence and proffers of evidence. The court 
shall thereupon have jurisdiction of tte proceed- 
ing and of the questions determined therein, and 
shall have power to grant such temporary relief 
or restraining order as it deems just and proper 
and to make and enter, upon the record and such 
additional evidence as the court has admitted, 
an order enforcing, modifying and enforcing as 
so modified, or setting aside in whole or in part, 
the order of the commission. 


(C) An objection that has not been urged 
before the commission shall not be considered 
by the court, unless the failure or neglect to urge 
such objection is excused because of extraordi- 
nary circumstances. 


(D) The court may grant a request for the 
admission of additional evidence when satisfied 
that such additional evidence is newly discovered 
and could not with reasonable diligence have 
been ascertained prior to the hearing before the 
commission. 


(E) The findings of the commission as to the 
facts shall be conclusive if supported by sub- 
stantial evidence on the record and such ad- 
ditional evidence as the court has admitted 
considered as a whole. 


(F) The jurisdiction of the court shall be ex- 
clusive and its judgment and order shall be final 
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subject to appellate review. Violation of the 
court’s order shall be punishable as contempt. 


(G) The commission’s copy of the testimony 
shall be available at all reasonable times to all 
parties without cost for examination and for the 
purposes of judicial review of the order of the 
commission. The petition shall be heard on the 
transcript of the record without requirement of 
printing. 

(H) If no proceeding to obtain judicial review 
is instituted by a complainant, *** or respond- 
ent within thirty days from the service of order 
of the commission pursuant to this section, the 
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commission may obtain a decree of the court for 
the enforcement of such order upon showing 
that respondent is subject to the commission’s 
jurisdiction and resides or transacts business 
within the county in which the petition for en- 
forcement is brought. 


(1) All suits brought under this section shall 
be heard and determined as expeditiously as 
possible. 


Section 2. That existing sections 4112.01, 
4112.02, 4112.05, and 4112.06 of the Revised 
Code are hereby repealed. 





PUBLIC ACCOMMODATIONS 


Business Establishments—California 


Chapter 1187 of the 1961 Acts of the California legislature, approved by the governor on 
July 6, 1961, amends Section 51 of the Civil Code [5 Race Rel. L. Rep. 249 (1959)] so 
as to substitute the word “persons” for the word “citizens”, in designating who is entitled 


to protection against discrimination by business establishments. 


AN ACT to amend Section 51 of the Civil 
Code, relating to civil rights. 


The people of the State of California do enact 
as follows: 


Section 1. Section 51 of the Civil Code is 
amended to read: 


51. This section shall be known, and may be 
cited, as the Unruh Civil Rights Act. 
All persons within the jurisdiction of this State 


are free and equal, and no matter what their race, 
color, religion, ancestry, or national origin are 
entitled to the full and equal accommodations, 
advantages, facilities, privileges, or services in 
all business establishments of every kind whatso- 
ever. 

This section shall not be construed to confer 
any right or privilege on a person which is con- 
ditioned or limited by law or which is applicable 
alike to persons of every color, race, religion, 
ancestry, or national origin. 








PUBLIC ACCOMMODATIONS 
Golf Courses—Colorado 


After an incident in which a Denver city judge, who is a Negro, was denied participation in a 
state golf tournament in another city, the Denver Commission on Community Relations began 
an investigation of alleged discriminatory practices in golf associations generally. In a letter 
to the mayor dated September 18, 1961, they urged the issuance of a strong executive 
statement against discrimination, the passage of an ordinance prohibiting any club to hold out 
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a municipally-owned facility as its home course or to use a municipal course name in the 
club name, and a reiteration of city policy of nondiscrimination in golf tournaments, Later, 
the Denver City Council approved an ordinance (No. 316, November 30, 1961) requiri 

permits for tournaments on city courses, and forbidding the granting of such permits to 
groups with discriminatory policies. Reproduced below are the commission’s recommenda- 


tions and the ordinance. 


* % * 


The Commission has added Item No. 4 and 
clarified the last paragraph. The report follows: 


1, That the Mayor’s office and the City issue or 
re-issue strong statements to deplore dis- 
criminatory practices in the whole field of 
golf. 


2. That the City Administration enact rules, 
regulations, or ordinances which would bar 
any club which held itself out, or allowed to 
be accepted into other associations, on the 
basis of having a “home course” which is a 
municipally-owned facility. 

This may meet the problem of having the 
City Park Golf Club being accepted into 
the Colorado Golf Association on the basis 
of having its home course at City Park Golf 
Course, and denying the same claim by the 
East Denver Golf Club. 

Administratively, this rule or regulation, or 
ordinance may pose difficult problems of 
enforcement or ascertainment of facts. 


3. That the City Administration by rules, regu- 
lations or ordinances prohibit and bar the use 
of any public golf course name, or any parts 
of such name, by any club, which would tend 
to confuse or to mislead the public in associ- 
ating that club with a particular golf course 
or would lead anyone to assume or associate 
such club as representing, officially or other- 
wise, any municipally-owned golf course. 


4, The City reiterates its policy that all tourna- 
ments conducted on municipally-owned 
courses and which ostensibly select a repre- 
sentative champion, shall be open to all 
persons regardless of race, color or creed. 


5. That the Commission on Community Rela- 
tions continue its research and investigation of 
related problems, concerning golf, including 


a meeting with the officials and board of the * 


Colorado Golf Association, and any other 
groups; to further investigate and research 
related problems pertaining to golf, it being 
understood that the Park Hill Golf Course 





matter is being investigated by the Com- 
plaints Committee of the Commission. 
Continuing study and continuing efforts to 
conduct educational campaigns in this matter 
is recognized. 


Ordinance 


An ordinance to amend Chapter 310 of the Re- 


vised Municipal Code by adding thereto a new 
Article 3 relating to and regulating golf tourna- 
ments proposed to be conducted on any golf 
course within or upon any facility owned by 
the City and County of Denver and by it 
operated for park or recreational purposes, and 
making it unlawful to knowingly conduct or 
knowingly participate in the conducting of 
any golf tournament on any such course if par- 
ticipation therein is known to be denied or 
abridged because of race, creed, color, or na- 
tional origin, or beause of any ethnic or reli- 
gious considerations. 


Be it enacted by the Council of the City and 


County of Denver: 
Section 1. That Chapter 1 of Main Division 3 


(also known as Chapter 310) of the Revised 
Municipal Code be and the same is hereby 
amended by adding thereto following Article 
2 thereof a new and additional Article 3 (to be 
known and cited in the alternative as Article 
313) reading and to read as follows: 


313—Golf Tournaments 


-1. Definitions. As used in this Article the 
the words and phrases hereinafter in this 
section defined shall be held and considered 
and are defined to have the meaning set 
after each of the same, to-wit; 

.1-1. “Ethnic” means of or pertaining to 
or designating races or groups of races dis- 
criminated on the basis of common traits, 
customs, etc.; 

.1-2. “Golf club” means a jointly supported 
association of persons, incorporated or un- 
incorporated, for the common object of play- 
ing golf; 
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.1-3. “National origin” means the nation of 


ancestors from whom a person is descended; 


and 


1-4, “Tournament” means a trial of skill 
in which there is a series of contests. 


-2. Golf Tournaments; Permit required 
for. It shall be unlawful for any person or 
persons to lead, guide, carry on, direct, or 
otherwise conduct a golf tournament on any 
of the golf courses, either within or without 
the territorial limits of the City and County 
of Denver, which are within or upon any 
facility owned by the City and County of 
Denver and by it operated for park or recre- 
ational purposes, without first obtaining from 
the Manager of Parks and Recreation a writ- 
ten permit so to do. 


.3. Application for permit. Each applica- 
cation to conduct a golf tournament shall be 
on a form to be prescribed by the Manager 
of Parks and Recreation and, in addition to 
such other information as he may deem ad- 
visable shall disclose whether or not full 
participation in such proposed golf tourna- 
ment is to be denied to any person because 
or by reason of his race, creed, color, or 
national origin, and whether or not any golf 
club is in any manner to participate therein 
or in any manner to take part in sponsoring 
or leading, guiding, carrying on, directing, 
managing, ordering, governing, or conduct- 
ing the same. If such application discloses 
that any golf club is in any manner to par- 
ticipate in any proposed golf tournament or 
in any manner to take part in sponsoring or 
leading, guiding, carrying on, directing, 
managing, ordering, governing, or conduct- 
ing the same, the Manager of Parks and 
Recreation before granting or issuing a per- 
mit therefor shall require that he be 
furnished with information and data, au- 
thenticated in manner satisfactory to him, 
concerning the articles of incorporation of 
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such club, if any, its by-laws, if any, its 
policy with reference to the selection of 
members, and such other matters as he shall 
deem necessary to determine if the selection 
of members thereof is based on considera- 
tions of the race, creed, or national origin of 
applicants for membership or prospective 
members. If the Manager of Parks and Rec- 
reation shall determine that full participa- 
tion in such proposed golf tournament will 
be or is to be denied to any person because 
or by reason of his race, creed, color, or 
national origin, or that the selection of mem- 
bers of any such club is based upon con- 
siderations of the race, creed, or national 
origin of applicants for membership or pro- 
spective members, he shall refuse to issue 
or grant a permit for the proposed or re- 
quested golf tournament. 


4. Unlawful conduct of tournament, It 
shall be unlawful for any person or persons 
knowingly to lead, guide, carry on, direct, 
manage, order, govern, or otherwise con- 
duct, or knowingly to participate in the 
leading, guiding, carrying on, directing, 
managing, governing, or otherwise conduct- 
ting of any golf tournament on any of the 
golf courses, either within or without the 
territorial limits of the City and County of 
Denver, which are within or upon any fa- 
cility owned by the City and County of 
Denver and by it operated for park or recre- 
ational purposes, if participation in such 
tournament is known to such person or per- 
sons to be denied or abridged because of 
race, creed, color, or national origin, or be- 
cause of any ethnic or religious considera- 
tions. 


Section 2. The Council finds this Ordinance 
is necessary for the immediate preservation of 
the public health and public safety, and deter- 
mines that it shall take effect immediately upon 
its final passage and publication. 








_ ' on 
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REAL ESTATE 
Restrictive Covenants—California 
Chapter 1877 of the 1961 Acts of the California legislature, approved by the governor on 


July 15, 1961, declares void all provisions of written instruments pertaining to real estate 
which purport to forbid or restrict conveyance, encumbrance, leasing or mortgage to per- 





sons of a specified race, color, religion, ancestry, or national origin. 


AN ACT to add Section 53 to the Civil Code, re- 
lating to civil rights. 


The people of the State of California do enact 
as follows: 


Section 1. Section 53 is added to the Civil 
Code, to read: 


53. (a) Every provision in a written instru- 
ment relating to real property which purports to 
forbid or restrict the conveyance, encumbrance, 
leasing, or mortgaging of such real property to 
any person of a specified race, color, religion, 
ancestry, or national origin, is void and every 
restriction or prohibition as to the use or oc- 
cupation of real property because of the user’s or 


occupier’s race, color, religion, ancestry, or na- 
tional origin is void. 

(b) Every restriction or prohibition, whether 
by way of covenant, condition upon use or oc- 
cupation, or upon transfer of title to real prop- 
erty, which restriction or prohibition directly or 
indirectly limits the acquisition, use or occupa- 
tion of such property because of the acquirer’s, 
user's, or occupier’s race, color, religion, ancestry, 
or national origin is void. 

(c) In any action to declare that a restriction 
or prohibition specified in subdivision (a) or 
(b) of this section is void, the court may take 
judicial notice of the recorded instrument or 
instruments containing such prohibitions or re- 
strictions. 





REAL ESTATE 


Restrictive Covenants—California 


Chapter 1078 of the 1961 Acts of the California legislature, approved by the governor on July 
6, 1961, declares void provisions of deeds which purport to restrict the sale, leasing, use or 
occupation of real property to persons of a particular racial or ethnic group. 


AN ACT to add Section 782 to the Civil Code, 
relating to racial restrictions in deeds. 


The people of the State of California do enact as 
follows: 


Section 1. Section 782 is added to the Civil 
Code, to read: 


782. Any provision in any deed of real prop- 
erty in California, whether executed before or 
after the effective date of this section, which 
purports to restrict the right of any persons to 
sell, lease, rent, use or occupy the property to 
persons of a particular racial or ethnic group, by 
providing for payment of a penalty, forfeiture, 
reverter, or otherwise, is void. 
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TRANSPORTATION 


Taxicabs—Florida 


RACE RELATIONS LAW REPORTER 





[Vox. 6 


Ordinance EE-380 of the City of Jacksonville, Florida, which was passed by the city council 
on November 28, 1961, and which became law without the mayor’s signature, removes from 
city statutes the requirement of separate taxicabs and jitney buses for white and Negro 


passengers. 


An ordinance amending sections 39-15, 39-17, 
39-32, 39-70, and repealing sections 39-31, 
39-33 and 39-46 to 39-66, both inclusive, of 
Chapter 39 of the Jacksonville ordinance code 
of 1953, relating to vehicles for hire, so as to 
record for the present holders of grants of per- 
mits for the operation of taxicabs in the city, 
authorize not more than seven passengers to 
occupy a taxicab, remove the requirement for 
governors or speed control devices on motor 
vehicles for hire, and eliminate provisions with 
reference to color or segregation of passengers 
and with reference to jitney busses; and re- 
pealing sub-paragraph (c) of paragraph (306) 
of section 22-32 of said code relating to the 
schedule of license taxes for jitney busses. 


Be it ordained by the Mayor—Commissioner and 
City Council of the City of Jacksonville: 


Section 1. Sec. 39-15 of Chapter 39 of the Jack- 
sonville Ordinance Code of 1953 is amended to 
read: 


Sec. 39-15. Unmetered taxicabs—Number 
permitted. 

(a) It is hereby determined and declared 
that public convenience and necessity re- 
quires the operation of two hundred twenty 
unmetered taxicabs for the transportation of 
passengers in the city, and permits for the 
operation of unmetered taxicabs in the city 
are hereby granted to the following com- 
panies in the following numbers: 

Safety Cabs, Inc., a corporation, as trans- 
feree of Economy Cab Company of Jackson- 
ville, a corporation, fifty unmetered taxicabs 
for the transportation of passengers; 

Safety Cabs, Inc., a corporation, as trans- 
feree of Thrift Cabs, Inc., a corporation, 
thirty unmetered taxicabs for the transporta- 
tion of passengers; 

Safety Cabs, Inc., a corporation, forty un- 
metered taxicabs for the transportation of 
passengers; 

New Deal Cab Company, a corporation, 


fifty unmetered taxicabs for the transporta- 
tion of passengers; 

New Deal Cab Company, a corporation, 
as transferee of Thrift Cabs, Inc., trading 
and doing business in the name of Lincoln 
Cabs, fifty unmetered taxicabs for the trans- 
portation of passengers. 

(b) The City Recorder is hereby author- 
ized and directed to issue to each of the 
above-named companies the number of per- 
mits granted to said companies by this sec- 
tion. 


Section 2. The purpose of Section 1 of this 
ordinance amending Sec. 39-15 of the Jackson- 
ville Ordinance Code of 1953, is to remove the 
words “white” and “negro” from said Sec. 39-15 
so as to comply with the law, and said Sec. 39-15 
as amended shall not be construed to grant any 
additional permits for the operation of unmetered 
taxicabs, nor to change in any way the names of 
the present holders of grants of permits for the 
operation of existing taxicabs nor te change the 
number of taxicabs now authorized to be oper- 
ated by said companies, but merely to confirm 
the same. 

Section 3. Sec. 39-17 of Chapter 39 of the 
Jacksonville Ordinance Code of 1953 is amended 
to read: 

Sec. 39-17. Metered taxicabs—Number per- 
mitted; standard meters to be installed. 


(a) It is hereby determined and declared 
that public convenience and necessity re- 
quires the operation of seventy metered 
taxicabs for the transportation of passengers 
in the city, in addition to the unmetered 
taxicabs now authorized, and permits for the 
operation of metered taxicabs in the city are 
granted to the following companies in the 
following numbers: 

Safety Cabs, Inc., a corporation, as trans- 
ferree of Economy Cab Company of Jack- 
sonville, a corporation, twenty metered 
taxicabs for the transportation of passen- 
gers; 

Safety Cabs, Inc., a corporation, thirty 
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metered taxicabs for the transportation of 
passengers; 

Safety Cabs, Inc., a corporation, as trans- 
feree of Thrift Cabs, Inc., a. corporation, 
twenty metered taxicabs for the transporta- 
tion of passengers. 

(b) The City Recorder is hereby author- 
ized and directed to issue to each of the 
above-named companies the number of per- 
mits granted to said companies by this 
section. 

(c) All taxicabs authorized hereunder 
shall be equipped with standard taxicab 
meters and each shall be operated exclu- 
sively as a metered cab. 


Section 4. The purpose of Section 3 of this 
ordinance amending Sec. 39-17 of the Jackson- 
ville Ordinance Code of 1953, is to remove the 
word “white” from said Sec. 39-17 so as to com- 
ply with the law, and said Sec. 39-17 as amended 
shall not be construed to grant any additional 
permits for the operation of metered taxicabs, 
nor to change in any way the names of the pres- 
ent holders of grants of permits for the operation 
of existing taxicabs nor to change the number of 
taxicabs now authorized to be operated by said 
companies, but merely to confirm the same. 

Section 5. Sec. 39-32 of Chapter 39 of the 
Jacksonville Ordinance Code of 1953 is amended 
to read: 


Sec. 39-32. Number of passengers restricted to 
seven. 

It shall be unlawful for the driver of any 
taxicab operating in the city to permit more 
than seven passengers, excluding the driver, 
to occupy said taxicab at the same time. 


Section 6. Sec. 39-70 of Chapter 39 of the 
Jacksonville Ordinance Code of 1953 is amended 
to read: 


Sec. 39-70. Minimum requirements for ter- 
minal facilities. 
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Any person operating such busses is 
hereby required to meet the following mini- 
mum requirements in respect to the terminal 
facilities required by this division for the 
comfort, safety and convenience of passen- 
gers: 

(a) Such terminal facilities shall provide 
comfortable waiting rooms for passengers, 
suitably heated and suitably ventilated and 
with adequate seating capacity for the pas- 
sengers using such terminal; 

(b) All such terminals shall be adequately 
equipped with separate toilet and rest room 
installations for both sexes; 

(c) All such terminals shall maintain shel- 
tered loading platforms for the convenient 
loading and discharge of passengers, suit- 
ably protected from the weather. 


Section 7. Sec. 39-31 of Chapter 39 of the 
Jacksonville Ordinance Code of 1953, relating 
to separate vehicles for white and colored pas- 
sengers, duty of driver and arrest of violators, is 
hereby repealed. 


Section 8. Sec. 39-33 of Chapter 39 of the 
Jacksonville Ordinance Code of 1953, relating to 
governors or speed control devices on motor ve- 


hicles for hire, is hereby repealed. 


Section 9. Section 39-46 to 39-66, both inclu- 
sive, of Chapter 39 of the Jacksonville Ordinance 
Code of 1953, being all of Division 2 of Article 
II of said Chapter, relating to jitney busses, are 
hereby repealed. 

Section 10. Sub-paragraph (c) of paragraph 
(306) of Section 22-32 of the Jacksonville Ordi- 
nance Code of 1953, relating to the schedule of 
license taxes for jitney busses, is hereby repealed. 


PASSED BY CITY COUNCIL NOVEMBER 
28, 1961, and became a law because of the fail- 
ure of the Mayor-Commissioner to return said 
ordinance at or before the December 12, 1961 
meeting of the City Council. 
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Chapter 554 of the 1961 Acts of the California legislature, approved by the governor on 
May 27, 1961, amends that state’s Health and Safety Code to prohibit the designation on 
marriage certificates of the race or color of the parties. 


AN ACT to amend Section 10350 of the Health 
and Safety Code, and Section 69 of the Civil 
Code, relating to marriage. 


The people of the State of California do enact 
as follows: 


Section 1. Section 10350 of the Health and 
Safety Code is amended to read: 

10350. The certificate of registry of marriage 
shall contain as nearly as can be ascertained the 
following and such other items as the State 
Registrar may designate: The first section shall 
include the personal data of parties married, in- 
cluding the date of birth, full name, birthplace, 
residence, names and birthplaces of the parents, 
maiden name of the mothers, the number of 
previous marriages, marital status, and the 
maiden name of the female if previously married; 
the second section shall include the signatures of 
parties married, license to marry, county and 
date of issue of license, and the marriage license 
number; and the third section shall include the 
certification of the person performing the cere- 
mony, which shall show his official position 
including the denomination if he is a priest, 
minister or clergyman, and the signature and 
address of one or more witnesses to the marriage 
ceremony. The person performing the marriage 
ceremony shall also type or print his name and 
address on the certificate. The certificate shall 
not contain any reference to the race or color 
of parties married. 


Section 2. Section 69 of the Civil Code is 
amended to read: 
69. All persons about to be joined in marriage 


must first obtain a license therefor, from a county 
clerk, which license must show: 


1. The identity of the parties. 


2. Their real and full names, and places of 
residence; and 

3. Their ages. 

No license must be granted when either of the 
parties, applicants therefor, is an imbecile, or in- 
sane, or is at the time of making the application, 
for said license, under the influence of any in- 
toxicating liquor, or narcotic drug. If the male 
is under the age of 21 years, or the female is 
under the age of 18 years, and such person has 
not been previously married, no license may be 
issued by the county clerk unless both parties are 
capable of consenting to and consummating 
marriage as provided for in Section 56 of this 
code and such consent or consents must be filed 
by the clerk, and he must state such facts in the 
license. For the purpose of ascertaining all the 
facts mentioned or required in this section, the 
clerk, at the time the license is applied for may, 
if he deems it necessary in order to satisfy him- 
self as to matters enumerated in this section, 
examine the applicants for a license on oath, 
which examination shall be reduced to writing 
by the clerk, and subscribed by them. Appli- 
cants for a license pursuant to this section shall 
not be required to state, for any purpose, their 
race or color. 

The forms for the application for license to 
marry and the marriage license shall be pre- 
scribed by the State Department of Public 
Health, and shall be adapted to set forth the 
facts required in this section. 
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EMPLOYMENT 
Advertising For Employees—Federal Contracts 


The President’s Committee on Equal Employment Opportunity ruled on June 14, 1961, 
that requirements of the President’s Executive Order No. 10925 [6 Race Rel. L. Rep. 9 
(1961)] regarding advertisements for employees on public contracts are satisfied when: (1) 
the advertisement states specifically that all qualified applicants will be considered regard- 
less of race; (2) the fair employment insignia is exhibited in display advertising; (3) 
joint advertisements of a group of employers contain a common phrase assuring equal op- 





ment. 


portunity; or (4) the phrase “an equal opportunity employer” is displayed in the advertise- 


Title 41—Public Contracts 


Chapter 60—President’s Committee on Equal 
Employment Opportunity 


PART 60—80—INTERPRETATIONS 
Interpretation of Section 301 of 
Executive Order 10925 


A new part 60-80, Interpreations, is added to 
Chapter 60, Title 41, Code of Federal Regula- 
tions, as follows: 


§ 60-80.1 Section 301 of Executive Order 10925. 


The President’s Committee on Equal Employ- 
ment Opportunity interprets the requirements 
of contract provision (2) of section 301 of Execu- 
tive Order 10925 of March 6, 1961 (26 F.R. 
1977), relating to solocitations or advertisements 
for employees on public contracts as being sat- 
isfied whenever the contractor or subcontractor 
does any of the following: 


(a) States expressly in the solicitations or 
advertising that all qualified applicants will re- 


ceive consideration for employment without re- 
gard to race, creed, color, or national origin; 


(b) Uses display advertising, and the adver- 
tising includes an appropriate insignia prescribed 
by the Committee. The use of the insigna is 
considered subject to the provisions of 18 U.S.C. 
701. 


(c) Uses a single advertisement, and the ad- 
vertisement is grouped with other advertisements 
under a caption which clearly states that all 
employers in the group assure all qualified appli- 
cants equal consideration for employment with- 
out regard to race, creed, color, or national 
origin. 

(d) Uses single advertisement in which ap- 
pears in clearly distinguishable type the phrase 
“an equal opportunity employer.” 


Signed at Washington, D.C., this 14th day 


of June 1961. 


Jerry R. HOLLEMAN 
Executive Vice Chairman. 
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EMPLOYMENT 


Labor Unions, State Services—New York 


John DE MATAS vy. BUILDING SERVICE EMPLOYEES INTERNATIONAL UNION, Local 


32-B and New York State Department of Labor, Division of Employment, (NYSES, Service 
Industries Office.') 


New York State Commission Against Discrimination, July 21, 1961, Case No. C-6148-59. 


SUMMARY: A Negro member of the Building Services Employees International Union com- 
plained to the New York State Commission Against Discrimination that he had been denied 
employment as an elevator operator in the luxury apartment area of New York’s East Side 
because of his race. He alleged that this discrimination was the result of individual or col- 
lusive actions by the union and the State Employment Service. The investigating commis- 
sioner found no evidence that the complainant had been denied a specific job, and therefore 
refused relief. However, the commissioner reported that he found a pattern of discrimination 
in this area of employment and began a series of conferences with the union, the owners and 
managers of such apartments, various real estate boards, and the employment service, with 





the purpose of promoting non-discriminatory job assignment. 


DETERMINATION AFTER INVESTIGATION 
AND CONFERENCE 


The investigation of the instant complaint dis- 
closes a difficult situation which should not be 
dealt with by confining consideration to the 
experiences of the individual complainant. To 
reach the core of the charge it is necessary to 
consider the total industry picture. There is an 
absence of evidence that there was a discrimin- 
atory refusal to refer complainant to some par- 
ticular job for which he had applied and for 
which he was qualified. At the same time, the 
industry background against which the com- 
plaint is delineated is such as to warrant the 
most thoughtful and serious consideration in an 
effort to prevent a continuance of the general 
aspect of discrimination which existed at the 
time the complaint was filed. 

The complaint deals with the job of elevator 
operator. The complainant is a member of Build- 
ing Service Employees International Union, 
Local 32-B. He is registered for referral to em- 
ployment with the New York State Department 
of Labor, Division of Employment, at its Build- 
ing Service Industries Office {Unit No. 32). He 
charges, among other things, that the union and 
the employment service: 


“, .. act separately or in concert to confine 
the employment of Negroes to pre-estab- 
lished geographic areas and categories of 
employment.” 


He further charges that he, himself, has not re- 
ceived referrals to existing jobs, because of his 
color, under this policy. 


As I have stated, investigation failed to dis- 
close evidence which would support a claim of 
failure or refusal to refer the complainant be- 
cause of his color. Accordingly, to this extent, 
I must rule that the complaint is not sustained. 

There is, however, also the broader question— 
whether there is a combination of geographic 
area and category of employment which pro- 
duces resistance to the concept of equal oppor- 
tunity without reference to race and color. It 
has appeared to me, on the basis of my investiga- 
tion, that a great deal more is required on this 
point than simply to determine whether or not 
there was any overt unlawful policy or practice 
by either the union-respondent or the State Em- 
ployment Service or both. 

The investigation disclosed that over a con- 
siderable period of time, there have been either 
no Negro “front elevator” operators or practically 
no Negro “front elevator” operators in what may 
be generally described as “East side luxury 
apartments” in the Borough of Manhattan, City 
of New York. I do not suggest nor do I think 
it is necessary for me to decide that this employ- 
ment pattern is the result of a deliberately 
established and consciously maintained policy 
and practice on the part of management (which 
here consists of a very large number of individual 
owners and of real estate management firms) or 
on the part of the union; and, certainly, there 
is no evidence that such policy was established 
by the State Employment Service. 

On the other hand, only the most credulous 
would accept the possibility that such a pattern 
in the place we find it is entirely fortuitous. It 
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may be mentioned in this connection that 
neither the union nor management is without 
persons in positions of authority and knowledge 
who have at least intimated that they would 
both confirm the existence of the employment 
pattern described and concur in the opinion that 
it did not result simply from the operation of 
the theorems of probability and chance. To this 
extent, then, it is my determination that probable 
cause does not exist to credit the allegations of 
the complaint which deal with the origin and 
continuance and asquiescence in a pattern which 
negates the “equal opportunity” purposes of the 
Law Against Discrimination. 

Based on the judgment set forth above, I 
accordingly have undertaken a series of con- 
ferences both on an individual and group basis 
to set forth the requirements of the law, in its 
spirit and as to its letter; and the need, in our 
opinion, for affirmative action to deal with the 
difficulties inherent in the existing situation. In 
this program, I have not confined myself to the 
two respondents named by the complaint. 

In particular, I deemed it useful to bring the 
subject matter before me to the attention of the 
major real estate firms reported to be managing 
luxury apartment houses in the area in question. 
Following such discussions, I then carried the 
matter forward with the Real Estate Board of 
New York, Inc., the East Side District Apart- 
ment House Committee of the Real Estate Board 
and, finally, the Realty Advisory Board on Labor 
Relations, Incorporated, which last organization 
acts as bargaining agent on behalf of apartment 
house owners in negotiating the collective bar- 
gaining agreement between the industry and 
Local 32-B of the union. 

It is my opinion that these negotiations have 
produced affirmative present action and commit- 
ments for future action which will permit me to 
close the complaint before me at this time, with 
at least the reasonable likelihood that there will 
be a change in the existing employment pattern, 
a pattern which, I repeat, I cannot accept as 
satisfactory or as not being susceptible of change. 

I do not overlook the difficulties or suggestions 
of difficulty which have been asserted (and, in 
some instances, denied). These range from the 
assertion that the job category involved is one 
in which the total number of job opportunities 
is declining, including those in the geographical 
area and type of building in question, due to the 
installation of automatic elevators; that the job 
itself is not one of extraordinary desirability 


either in terms of status or of financial return 
and the pool of qualified applicants is already 
small and is becoming smaller; that there is a 
preference, from the viewpoint of financial re- 
ward, for elevator operator work in commercial 
buildings rather than apartment houses; that 
much of the hiring is done not by the manage- 
ment firms themselves but by the individual 
superintendent in each house; that we are here 
dealing with a very large number of individual 
owners and a leadership role is accordingly 
difficult for any committee or organization; that 
there is a special complication because many of 
the apartment houses have become cooperatives 
producing problems peculiar to the owner-tenant 
combination; and the possibility that there may 
be substantial segments of the industry outside 
of the Commission’s jurisdiction because the 
Law does not cover employers of less than six 
employees and the industry has many in this 
group. 

_ Whether or not any or all of these assertions 
will prove to be valid and to what extent they 
are “difficulties” can await the test of time and 
experience. At a minimum, they should not and 
I have not permitted them to preclude the effort 
to move forward in a situation which I think 
clearly requires that effort. 

The series of some dozen or more conferences 
which I have held with the parties and with 
their counsel, the follow-up meetings and discus- 
sions which they have thereupon had with those 
they represent and their associates, and the re- 
ports and communications which followed, have 
been, I believe, of prime importance in indicat- 
ing the Commission’s interest and continuing 
interest and intention to enforce the Law quickly 
and strictly when particular fact situations will 
warrant. 

In addition, I have arranged for the following 
specific steps, some of which have already been 
carried out and some of which, as evidenced on 
the face of the commitment, require or will pro- 
duce future action on an industry basis. 

These are: 


1. Local 32-B 


The general position of the union has been that 
it cannot be held responsible for the existing 
‘employment pattern. It asserts that the union 
itself does not obtain jobs for applicants since it 
has relinquished placement activities to the New 
York State Employment Service (it acknowledges 
that applicants in the “inevitable” course of 








1210 


events may occasionally approach a business 
agent and obtain help in connection with refer- 
rals, but it maintains that this practice is 
negligible). It further rejects the charge of dis- 
crimination and stresses what it contends to be 
an excellent record in regard to the number of 
Negro members and Negro officials in its ranks 
and the success of its Negro members in obtain- 
ing employment generally as elevator operators 
and in other capacities throughout the building 
service industry (although it does not dispute the 
absence of Negro elevator operators from the 
so-called East Side luxury apartment category). 


It has been pointed out to the union that there 
is a legal theory under which a union may be 
deemed to have a responsibility under the Law 
Against Discrimination, even assuming its situ- 
ation to be that described by the union here. This 
theory, in short, is that a union receiving certi- 
fication as a collective bargaining agent by the 
state or acting as such under the protection of 
state law must represent all of its members on an 
equal basis and this requires it to move affirma- 
tively when it becomes aware of the possibility 
of an unlawful discriminatory practice based on 
race, creed, color or national origin. The exis- 
tence of a non-discrimination clause in a collec- 
tive bargaining agreement simply emphasizes 
this legal responsibility. Reference has also been 
made to the question of the union’s legal respon- 
sibilities with respect to the apartment house 
superintendents who are members of the union 
and who do the hiring on behalf of management 
in a large proportion of cases. It has not been 
necessary for me to rule specifically on these legal 
theories and questions in the instant matter. 
During the course of our conferences, the union’s 
representatives placed the union on record as be- 
ing opposed to any discriminatory pattern and 
they have agreed to give the fullest support to ef- 
forts to eliminate barriers which might serve to 
perpetuate existing conditions, A concrete evi- 
dence of Local 32-B’s position is the strengthened 
non-discrimination clause in the collective bar- 
gaining agreement recently concluded with 


management representatives which is set forth 
hereafter. 


2. The New York State Employment Service 


Continuing cooperation has been given to the 
Commission during the course of the investiga- 
tion by the NYSES through its various local office 
representatives, its executive staff and the Senior 
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Consultant of its Minority Groups Services who 
acts as liaison with the Commission. 

The role of the NYSES in the employment 
situation here under consideration is substantial 
but should not be overestimated. Through its 
Service Industries Office, the NYSES, in theory, 
acts as the placement office for Local 32-B mem- 
bers in lieu of any union function in this respect. 
This function was undertaken, so far as I can 
determine, pursuant to an arrangement insti- 
tuted in 1949. The union-respondent is not sup- 
posed to make any referrals; and, as stated in 
the prior section of this determination dealing 
with Local 32-B, its officers state that it makes 
none, with negligible and informal possible ex- 
ceptions. The NYSES is certainly not, however, 
the sole source of recruitment; and it asserts that 
“the number of elevator operator openings re- 
ceived by our Service Office is, in our opinion, but 
a small share in comparison to the total number 
of openings available.” Nevertheless the effect 
of NYSES operations in this field should con- 
tinue to be significant and it is aware of the 
need so to conduct such operations that there 
will not be even colorable substance to the 
charge that its personnel or some of them 
acquiesce in the existing employment pattern. 

The NYSES has accordingly undertaken to do 
the following: 


First, and perhaps most important in the long 
run, the executive personnel of the Service In- 
dustries Office will stress to its staff during its 
training programs and will remind them regu- 
larly of the need for completely non-discrimina- 
tory referral practices and the rejection of explicit 
or implicit limitations based on race, creed, 
color or national origin. 


Second, with direct reference to the question 
of job specifications and to meet the immediate 
need for positive action, the NYSES will, here- 
after, refuse to accept certain specifications for 
the elevator operator positions in what we have 
described generally as East Side luxury apart- 
ments. These unacceptable specifications are 
“East Side apartment house experience” and 
“Comparable apartment house experience”—The 
basis for deeming such specifications to be un- 
acceptable is that where few, if any, Negroes 
have ever been employed in a particular job 
area (i.e. as front elevator operators in East Side 
luxury apartment houses in the present case), the 
use of a specification which requires prior exper- 
ience in that particular job area may be used 
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effectively to limit or prevent the entrance of 
Negroes into it for an indefinite period. 

Our investigation indicated that there are no 
Negroes or at most very few Negroes who do 
have the described localized prior experience in 
East Side luxury apartment houses; and such 
localized prior experience is certainly not the 
only way to acquire the necessary training and 
abilities or to demonstrate the personality factors 
required to run a front elevator in an East Side 
luxury apartment house. The elimination of this 
particular prior experience specification is in- 
tended to and it is hoped will have the effect 
of breaking the barrier which its use and its 
acceptance immediately erects and maintains. 

It is also to be understood that if it becomes 
apparent to the NYSES personnel who are work- 
ing on the actual job orders in the building 
service field that other and different specifications 
are being used in this or any other job category 
for a limiting purpose relating to an applicant’s 
race, creed, color or national origin, NYSES 
personnel will make the necessary inquiries and 
take the necessary action to deal with such a 
situation. 


To avoid any misunderstanding, I will also 
restate here what I have already stated to NYSES 
personnel, that in no event is the Commission 
suggesting that the NYSES should refer unquali- 
fied personnel who do not have the mechanical 
and other abilities along with the personality 
factors necessary to do the job in accordance 
with all operating standards (apart, of course, 
from race, creed, color, or national origin). 


Third, the NYSES will undertake a 12-month 
statistical study of its activity in connection with 
the referral and placement of elevator operators 
in East Side luxury apartment houses and will 
make a full report thereon to the Commission. 


Fourth, the NYSES will review its relation- 
ships with Local 32-B and will report, in par- 
ticular, on the function to be performed by the 
representative of Local 32-B who has been on 
regular assignment from the union to the Service 
Industries Office. 


3. Real Estate Managers of East Side Luxury 
Apartments; The Real Estate Board of New York, 


Inc.; and the East Side District Apartment House - 


Committee 

The instant complaint did not name as a re- 
spondent any particular owner or real estate 
firm engaged in building management. Never- 


theless, the aspects of discrimination with which 
it is concerned clearly brought into question the 
employment policies and practices of owners 
and managing agents of the type of apartment 
house to which reference was made. 

A series of conferences with groups and in- 
dividual firms and, also, in some cases, counsel, 
resulted in an exploration of the facts and, there- 
after, assurances of cooperation. One point of 
view, expressed repeatedly at these conferences, 
was that the most appropriate and most effective 
approach to the problem would be on an indus- 
try basis. This approach was initiated with the 
Real Estate Board of New York, Inc. Regrettably, 
in my opinion, this effort was met by the Real 
Estate Board with some degree of resistance to 
the assumption of any leadership role in the in- 
stant situation, despite the fact that the Real 
Estate Board includes in an official description 
of its functions and organization the statement, 
“The Board is the industry’s spokesman in public 
matters.” The Board stated that it has no control 
over the employment practices of its owner and 
managing agent members. It said that it had 
communicated to its membership the principles 
of equality of job opportunity set forth in the 
Law Against Discrimination and noted that it 
carries a summary of the Law in its Annual 
Diary and Manual. It asserted that this is its 
most effective channel of communication with 
its members and repeated it sympathy and sup- 
port for the Law’s objectives. 

A more direct and positive form of communi- 
cation was undertaken by The East Side District 
Apartment House Committee of the Real Estate 
Board: While this Committee, like its parent 
Board, noted the limitations of its authority, its 
Chairman nevertheless undertook direct written 
communication with all the members of The 
East Side District Apartment House Committee 
in addition to oral discussions with members of 
the Committee. Such communication by the 
Chairman of the Committee stated in part: 


“... We are sympathetic to the purposes of 
the law and are desirous of cooperating with 
the Commission in observing the law and 
eliminating any form of discrimination in our 
Industry where it may exist. I feel that I 
speak not only for myself, but for the mem- 
bers of my Committee, as members of the 
Real Estate Board, in saying that our in- 
dividual efforts will be used to foster the 
same policy and philosophy among the other 
members of the Real Estate Board.” 
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4. Realty Advisory Board on Labor Relations, 
Incorporated 


The Realty Advisory Board on Labor Rela- 
tions, Incorporated is the industry's collective 
bargaining representative in carrying out con- 
tract negotiations and labor relations generally 
with respect to Local 32-B. Its representative has 
conferred with the Commission and has pledged 
the Advisory Board’s support. In particular, the 
conferences with this organization related to the 
continuance and, if possible, the strengthening of 
the nondiscrimination clause in the Advisory 
Board's contract with the union. 

A principal and a specific result of the dis- 
cussions with the Advisory Board (and those 
with Local 32-B) is the new non-discrimination 
clause included in the contract executed as a 
result of industry-wide negotiations during April, 
1961. This clause is Paragraph No. 23 of Section 
I1I—General Clauses, of the 1961 Apartment 
Building Agreement. In its letter dated July 5, 
1961, to “Owners and Managing Agents of Resi- 
dential Buildings” on the subject of this agree- 
ment, the Advisory Board has included such 
clause 23 as one of those to which it particularly 
directs the attention of its members. The clause 
provides: 


“23. No Discrimination. 

“There shall be no discrimination against any 
present or future employee by reason of race, 
creed, color, national origin, or union mem- 
bership. 

“No employee shall be employed through 
fee charging agencies unless the Employer 
shall pay the full amount of the fee. 

“The Employer and the Union will cooper- 
ate with the New York State Employment 
Bureau in the filling of all available jobs. 
The Union may invoke the grievance and 
arbitration procedure under this agreement 
for failure to do so.” 
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Summary and Conclusion 


The ironies in this case are obvious. The dra- 
matic importance of civil rights is underlined by 
every news medium and carries over into the 
broadest areas of national and international 
affairs. It is indeed a dreary footnote to the rec- 
ord of much achievement that it remains pos- 
sible to preceive an aspect of discrimination 
based on color in connection with a job category 
of elevator operator in the City of New York. 

I have stated in the course of my determina- 
tion that I cannot accept such existing employ- 
ment pattern as satisfactory; and I have rejected 
the possibility that this pattern “just happened.” 
Neither do I believe that the pattern will change 
without some changes in the procedures and in 
the job specifications and, above all , in the de- 
gree of willingness to assume responsibility by 
all the parts of the industry which are con- 
cerned. The regulatory and educational efforts 
undertaken during this proceeding will, I be- 
lieve, provide the initial momentum required 
to bring about these changes. 

Accordingly, this complaint case No. C-6148 
may now be marked “closed” and will be re- 
viewed from time to time within the discretion 
of the Investigating Commissioner. 

s/ Bernard Katzen 
Investigating Commissioner 


NOTE: In accordance with Rule 4 of the Rules 
Governing Practice and Procedure before the 
State Commission Against Discrimination, the 
complainant has the right to apply to the Chair- 
man for a reconsideration of the disposition of 
his complaint. If such application is made, it 
must be in writing, state specifically the grounds 
upon which it is based and must be filed within 
15 days from the date of mailing of this notice 
of disposition in the office of the Commission 
where the complaint was previously filed. 





EMPLOYMENT 
Photographs—Washington 


The Washington State Board Against Discrimination has ruled that employers or employment 
agencies may not require an applicant for employment to submit a photograph of himself, 
unless the requirement is based on a bona fide occupational qualification. 
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NOTICE 


FROM: Malcolm B. Higgins, Executive Sec- 
retary Washington State Board 
Against Discrimination 


TO: EMPLOYERS, EMPLOYMENT 
AGENCIES, COLLEGE AND 
UNIVERSITY PLACEMENT OF- 
FICES, SCHOOL SUPERINTEN- 
DENTS, INTERGROUP AGEN- 
CIES, ADVISORY COUNCILS, 
AND INTERESTED CITIZENS 


SUBJECT: USE OF PHOTOGRAPHS BY 
EMPLOYERS AND EMPLOY- 
MENT AGENCIES 


At its official meeting in Seattle on August 24, 
1961, the Washington State Board Against Dis- 
crimination voted to adopt the following regula- 
tion pertaining to the use of photographs by 
employers and employment agencies; 


“No employer or employment agency shall 
suggest or require any person to submit a 
photograph of himself to such employer or 
employment agency prior to the employ- 
ment or placement of such person, unless 
the requirement of submitting a photograph 
is based upon a bona fide occupational 
qualification.” 


The Board’s action, pursuant to RCW 49.60.120, 
was taken after hearing testimony on the use 
of photographs by employers, school officials 
and others at a public hearing in Seattle on 
April 20, 1961. The Board’s motion to adopt the 
regulation was also based on its own experience 
in administering the State Law Against Discrim- 
ination. 


Copies of the Regulation may be obtained from 
the Board’s office in Olympia or Seattle. 





EMPLOYMENT 
State Agencies—Michigan 


In May of 1961, the governor of Michigan issued a “Code of Fair Practices” for state em- 
ployment and services. Officials are directed to disregard race, color, religion, national origin 
or ancestry in appointment and conditions of appointment, in state contracts, in licensing, in 
education programs, and in all other state services. 


STATE OF MICHIGAN 


John B. Swainson, Governor 


GOVERNOR’S CODE OF FAIR PRACTICES 
' Preamble 


In the American beginning, our forebearers set 
forth the principle that all men are created equal, 
that they are endowed by their Creator with 
certain unalienable rights. This is the high com- 
mitment of our national purpose. No state con- 
stitution, no state law can hinder the pursuit of 
equality, justice and liberty; neither must com- 
mon practice. 

The State of Michigan has an enviable record 
for championing the cause of democracy. 
Through executive leadership, legislative action 


and judicial edict we have taken great steps to 
help guarantee the rights of all citizens. 

The existence of a fair employment practices 
act in our state imposes a special responsibility 
on all agencies to keep their own houses in order. 
We must see to it that race, creed or national 
origin are never a factor in recruiting, hiring, 
upgrading, conditions of employment, dismissals, 
referrals, and training programs. State govern- 
ment, as an employer, has a responsibility to 
serve as a model for business, industry, labor 
and private employment agencies. 


’ Article I: Appointment, Assignment, and Promo- 


tion of State Personnel 


State employees shall be appointed, assigned, 
and promoted on the basis of merit alone. Race, 
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color, religion, national origin, or ancestry shall 
play no part in state personnel policies or prac- 
tices. No state employment application form shall 
contain any inquiry regarding these extraneous 
factors; no state personnel form shall contain such 
information. Appointing authorities should make 
a special effort to make certain that their flexi- 
bility in making selections is not used to circum- 
vent utilization of minority group persons. 


Article II: State Services and Facilities 


Equal treatment of all persons without regard 
to race, color, religion, national origin, or ances- 
try shall be guaranteed by all state agencies in 
performing their services to the public. Segre- 
gation will not be tolerated in any state facility, 
nor shall any state facility be used in the further- 
ance of any discriminatory practices. 


Article III: Cooperation with the State Fair Em- 
ployment Practices Commission 


All state agencies shall cooperate fully with the 
State Fair Employment Practices Commission 
and shall duly comply with their requests and 
recommendations for effectuating the state’s 
policy against discrimination. Constitutionally 
created agencies may work out agreements with 
the Fair Employment Practices Commission. 


Article IV: State Employment Services 


All state agencies engaged in employment refer- 
ral and placement services for private or public 
employers shall fill job orders only on a non- 
discriminatory basis; they shall refuse any job 
order specifying any preference or limitation 
based on race, color, religion, national origin, or 
ancestry and shall inform the Fair Employment 
Practices Commission of this prohibited request. 
If a request for exemption based on a bona fide 
occupational qualification is made by an em- 
ployer it shall be referred to the Fair Employ- 
ment Practices Commission. 


Article V: State Licensing and Regulatory Agen- 
cies 
Race, color, religion, national origin, or ancestry 
shall play no part in a state licensing agency's 
decision to grant, deny, or revoke a license. 
Where a duly constituted governmental au- 
thority, in an official proceeding conducted ac- 
cording to law, finds that a licensee has, in his 
capacity as such, discriminated against anyone 
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because of race, religion, national origin or ances- 
try the appropriate licensing authority shall take 
such disciplinary action against the licensee as 
may be provided for. 


Article VI: State Contractors and Sub-Contrac- 
tors 


Every state contract and subcontract for public 
works or for goods or services shall contain the 
clause prescribed by Section 4 of the Fair Em- 
ployment Practices Act (Act 251—Public Acts of 
1955), prohibiting discriminatory practices by 
contractors and sub-contractors. Such contractual 
provisions shall be fully and effectively enforced; 
breach of them shall be regarded as a material 
breach of the contract. Each state agency shall 
submit to the governor as part of its annual re- 
port, certification of implementation of the non- 
discriminatory contract clause (see Article X). 


Article VII: Education, Training, and Apprentice 
Programs 


All educational and vocational guidance counsel- 
ing programs and all apprenticeship programs 
and on-the-job training programs of the state, or 
in which the state participates, shall be open to 
all qualified persons, without regard to race, 
color, religion, national origin, or ancestry. 


Article VIII: State Financial Assistance 


All state agencies engaged in granting financial 
assistance shall deny it to any applicant and 
withdraw it from any recipient engaged in dis- 
criminatory practices, consistent with the statute 
under which they operate. 


Article IX: Promulgation of Non-Discriminatory 
Employment Policies 


All state agencies shall promulgate a clear, de- 


. finitive written policy of non-discrimination in 


employment; they shall review regularly their 
personnel practices and procedures and correct 
any which may contribute to the possibility of 
discrimination; they shall include in their con- 
tinuing on-going programs of orientation and 
training special emphasis on non-discriminatory 
employment. 


Article X: Annual Reports 


Each state appointing authority shall report an- 
nually to the governor between December 15 and 
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January 1, all activities undertaken in the past 
year to effectuate this CODE OF FAIR PRAC- 
TICES. The report shall cover both internal per- 
sonnel practices and external relationships with 
the public and with other state agencies. 


Article XI: Publication and Posting of this Code 


Copies of this code shall be distributed to all 
state officials and appointing authorities. Copies 
shall be posted in prominent locations in all 
state facilities. 





EDUCATION 
Public Schoolsk—New York 


Rhunette BATES on behalf of her minor child Sharon Bates v. STATE UNIVERSITY OF 
NEW YORK, COLLEGE OF EDUCATION AT ALBANY, Milne High School. 


State Commission Against Discrimination, New York, September 21, 1961, Case No. CE-7463-61. 


SUMMARY: A Negro mother complained to the New York State Commission Against Dis- 
crimination that her child had been denied admission to Milne School in Albany, a teacher- 
training school administered by a state college. She had been told by the administrators of 
the school that admissions are made on the basis of date of application, and are subject to 
a preference of relatives of former or present students. The commission, on investigation, 
found that such a preference has the effect of a “grandfather clause” to exclude Negro appli- 
cants, inasmuch as Negroes had not formerly been admitted. This practice was found to vio- 
late state policy which requires equal opportunity without regard to race, color, creed, or 
national origin and the commission declared that “the abandonment of these admission pro- 
cedures is essential.”” However, since the admission of the child in question was already 
being arranged, and another Negro has already been admitted, no specific action was ordered. 
The commission commended the state university system for undertaking a complete revision 





of admission policy. 


CONWAY, Investigating Commissioner. 


Complaintant Rhunette Bates, in her verified 
complaint, charged that on January 31, 1961, she 
filed an application for admission with the 
Milne School in the City of Albany, on behalf 
of her daughter Sharon Bates and was told at 
that time by the Principal of the School that the 
pupils for the seventh grade class which would 
begin in September, 1961, had already been 
selected and that in addition there was a waiting 
list. She was further informed by the Principal 
that her application would be added to the wait- 
ing list and that relatives of former students were 
given preference in admission. Complainant al- 
leges that only one Negro pupil has ever been 
admitted to Milne School although other Neg- 
roes have applied for and sought admission. 
Rhunette Bates and her daughter, Sharon, are 
Negroes. Respondent is herein charged with an 
unlawful discriminatory practice in violation of 


sub-division 4 of Section 296 of the Law Against 
Discrimination, in that, respondent is alleged to 
have denied the use of its facilities to Sharon 
Bates by reason of her race and color. 


The Milne School in the City of Albany is a 
combined junior and senior high school admin- 
istered by the College of Education at Albany of 
the State University of New York, and is some- 
times designated as a laboratory school. It is 
situated on the campus of the Albany College 
of Education and some students from said col- 
lege obtain experience in their practice teaching 
at the Milne School. There are approximately 
400 pupils enrolled at the Milne School. 


Subsequent to the filing of the complaint here- 


’ in, and prior to the commencement of the investi- 


gation, the Commissioner of Education expressed 
interest in the issues presented by this proceed- 
ing. Thereupon the Investigating Commissioner 
entered into a cooperative agreement with the 
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Commissioner of Education designed to avoid 
duplication of effort in the investigation of this 
complaint. Pursuant to such agreement, the Ad- 
ministrator, Education Practices Act, undertook 
a study of admission practices at Milne School 
and conducted interviews with school admini- 
strators. As this study progressed, the Admini- 
strator and the Regional Director of the State 
Commission Against Discrimination, at the di- 
rection of the Investigating Commissioner, co- 
operated closely in the design thereof, in order 
that all relevant data might be before both 
governmental agencies. It is upon this report 
that the conclusions hereinafter set forth have 
been reached. 


Milne School enrolls approximately 70 pupils 
for the seventh grade class annually and pursues 
a policy of dividing this number equally among 
boys and girls. Persons making application for 
admission of children to this School are given 
an application blank which, when returned, is 
placed in a folder for the year in which en- 
trance of the applicant is desired. It has been 
the practice at Milne School, in the fall preced- 
ing the year of entrance, to arrange all applica- 
tions in chronological order. Such applications 
are thereafter reviewed by the Principal of the 
School who submits to the President of the Col- 
lege of Education a list of those whom he recom- 
mends to be invited to appear at the School for 
a series of educational tests. This invitation is 
the same as admission. The results of these tests 
do not determine or affect the admission of the 
pupil, except in the very unusual case. 


The published statement on the admission 
policy of Milne School states that pupils are 
chosen from the group of applicants who have 
satisfactorily passed the sixth grade and are 
selected “for their ability to participate in and 
profit from a campus laboratory school.” It is 
generally believed in the community, and often 
repeated by school officials, that applicants are 
considered in the chronological order in which 
they have applied. That this view is widely ac- 
cepted by the public is evidenced by the fact that 
the first application for admission for the 1961 
class was filed on May 3, 1948, when the appli- 
cant was approximately one year old. A news 
report quoted the President of the College of 
Education at Albany as having said, “There are 
115 girls and 99 boys on the waiting list for 
September. It’s a first come, first served list and 
she went on the bottom.” This statement pur- 
ports to refer to complainant, Sharon Bates, and 
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to her application for admission in September of 
1961. It reinforces the public impression that, 
with minor exceptions, applicants are admitted 
in the order in which they applied. If the state- 
ment so attributed was in fact made, it is com- 
pletely erroneous. Indeed, examination of the 
facts reveals that chronology of application has 
little to do with admission to Milne School. 


The records clearly indicate that the procedure 
for approval of applicants is now, and has tradi- 
tionally been, a system of preferences. Every 
applicant, irrespective of the date of application, 
who has a brother or sister in the Milne School 
is accepted. Applicants whose older brothers or 
sisters were formerly pupils at Milne School, and 
applicants whose parents or other relatives at- 
tended the school are also admitted, irrespective 
of the date of application. Furthermore, appli- 
cants are admitted in response to pressure 
applied by parents or by members of the com- 
munity. Again, the order of filing applications is 
not considered. Finally, preference is given to 
sons or daughters of members of the State Uni- 
versity central staff or of the Albany College of 
Education staff. It is only after all of these 
preferences have been satisfied, and not before, 
that the chronologically listed names are con- 
sidered to fill whatever vacancies remain. 


For the school year beginning in September, 
1961, the year in question, 44% of the applicants 
admitted to Milne School were brothers or sisters 
of students presently attending the school. An 
additional 6% were admitted as the relatives of 
former students. Twenty-four percent of the ap- 
plicants admitted were accepted because of the 
pressure by their parents or by members of the 
community. These three avenues of preference 
account for 74% of the students granted admis- 
sion to Milne School. Only 17% of the students 
admitted were accepted because of their high 
chronological standing on the list. In summary, 
74 of the 89 students who were accepted for 
admission in September, 1961, were admittted 
without regard to the date of their application. 


Similar figures for prior years demonstrate a 
comparable listing of the effect of the preferences 
granted in the admission practices of Milne 
School. Over a three-year period (1959-1960- 
1961) early application accounted for the admis- 
sion of only 26 pupils or 11% of a total of 229 
successful candidates. Relationship to students 
or former students and pressure from parents or 
members of the community accounted for the 
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admission of 172 pupils or 75% of the successful 
candidates, 

It is therefore evident that an early application 
for admission to Milne, in truth, has been rela- 
tively unimportant since it is the last means used 
to determine selection of successful applicants. 
The complaint of Mrs. Bates dramatically high- 
lights this fact. She was told that the name of 
her daughter, Sharon Bates, would be added to 
the bottom of the waiting list, which was done. 
In chronological order her daughter was listed 
as number 119. However, the applicant who filed 
after Sharon Bates was listed as number 120 and 
was thereafter accepted by reason of the system 
of preferences. 

No satisfactory explanation for the adoption 
of such a system has been offered by the school 
authorities, nor can any rationalization of such 
policies satisfy a minimum sense of fairness and 
justice in a tax-supported public school. At- 
tempts to justify the system in vogue on the basis 
that the parents of children already admitted 
had an “understanding” of the special problems 
of Milne School are mere exercises in semantics. 
The reasoning is specious. 

It can, therefore, well be understood why the 
annual reports of Milne School contain the state- 
ment, “Under such conditions the student body 
will probably continue to come largely from 
upper-middle-class families, interested in a good 
college preparatory type of secondary education 
for their youngsters and preferring to meet the 
slightly additional expenses of attending Milne 
to placing the students in public schools.” Both 
the President of the College and the Principal of 
Milne have described the school as one “with a 
private school orientation.” There can be neither 
justification nor excuse for the operation at public 
expense of a system of admission which creates 
such a school. 


The inevitable consequence of pursuing such 
an admission policy is obvious—the doors of 
Milne School have been effectively closed to 
Negroes. Of the 400 pupils currently enrolled, 
only one is a Negro. No other Negro has ever 
been admitted, although others have applied. 

It should be clearly understood that the 
absence of Negroes at Milne School is not the 
fortuitous result of residential segregation. There 
are no narrow greographic boundaries which 
limit the school’s recruitment of students. The 
absence of Negroes at Milne School is the im- 
mediate and direct result of admission policies 
deliberately established, maintained and prac- 


ticed by school officials. This is not to imply a 
deliberate intent to exclude Negroes. 


The policy of giving preference to relatives of 
students and former students (accounting for 
over 50% of pupils admitted) virtually guaran- 
tees that the school will remain all white. Ad- 
mission to Milne has been based, not on ability 
to “profit from a campus laboratory school” but 
on family relationship and inheritance. The 
Negro, not in attendance at the school originally, 
would be perpetually excluded by the operation 
of this “grandfather clause.” Thus, the educa- 
tional opportunity for Negroes to attend Milne 
School was so severely restricted as to exclude 
them. To place the Negro in this hopelessly 
disadvantageous position by virtue of his race 
and color in competing for admission at a tax 
supported school is discriminatory and in viola- 
tion of Section 296, sub-division 4, of the Execu- 
tive Law, Law Against Discrimination, and I so 
find and decide. 


Furthermore, the policy of giving preference 
to applicants for whom pressure and influence 
have been exerted (accounting for an additional 
2A% of pupils admitted) likewise perpetuated the 
virtually all-white pattern. Members of a cultur- 
ally deprived racial or other minority group 
almost never command the status in the com- 
munity which enables them to exert the pressure 
necessary to win admission for an applicant. 
Here again, to place the Negro, irrespective of 
his merit, in this disadvantageous position by 
virtue of his race and color in competing for an 
educational opportunity is discriminatory and in 
violation of Section 296, sub-division 4, of the 
Executive Law, Law Against Discrimination, and 
I so find and decide. 

The virtually all-white pattern of students has 
been maintained and perpetuated by the admis- 
sion policies which gave preference to applicants 
related to students and to the beneficiaries of 
community pressures and influence. Further- 
more, the persistence of this all-white pattern 
down through the years has served effectively to 
discourage Negroes from applying. To say that 
these results were not intended is immaterial. It 
can be assumed that school officials did not de- 
cide to exclude Negroes deliberately. However, 
under the facts of this proceeding, an intention 


’ to discriminate is not essential to sustain a find- 


ing of probable cause within the terms of the 
Law Against Discrimination. One must look to 
the immediate results and effect, and not solely 
to intention or motivation. Here, the impact of 
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the admission policies is clear beyond doubt— 
the exclusion of Negroes as a result of the serious 
handicaps placed on their attaining admission. 

Upon the record herein, taken as a whole, 
there'is probable cause to credit the allegations 
of the complaint and I so find and decide. 

It must be obvious that the abandonment of 
these admission procedures is essential. The 
policy of the State University of New York is 
to afford to all qualified persons equal oppor- 
tunity without regard to race, color, creed or 
national origin. Explicit statements thereof have 
been enunciated repeatedly. That policy has not 
been effectively implemented at Milne School. 

It is imperative, therefore, that new criteria for 
admission be established and that qualifications 
and procedures be so designed as to prevent the 
intrusion, directly or indirectly, of considerations 
which result in the virtual exclusion of any one 
racial, religious, ethnic or status group. Steps 
to accomplish this purpose are properly left in 
the hands of the education authorities who have 
already undertaken this task. The Commissioner 
of Education as the result of this investigation 
has directed the abandonment of the admission 
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system of Milne School and the President of the 
State University has taken steps to formulate a 
more appropriate system. It can be assumed that 
their solution of this problem will ensure equal 
opporunity, uniform treatment of all applicants, 
and the elimination of discriminatory practices. 

Furthermore, the Commissioner of Education 
and the President of the State University of New 
York have undertaken a review of the admission 
policies of all other laboratory schools associated 
with the State University’s Colleges of Education 
throughout New York State. 

There remains for appropriate disposition the 
application of Sharon Bates, the complainant 
herein. Steps have been taken to admit the com- 
plainant forthwith to the seventh grade class. In 
addition, a Negro applicant on the waiting list 
for admission to the eighth grade class has been 
admitted. The President of the State University 
is to be commended for taking such immediate 
and forthright action to correct the situation at 
Milne School. 

/s/}. Edward Conway 
Investigating Commissioner 


Dated: Sept. 21, 1961. 





EDUCATION 


Public Schools, Tuition Grants—Georgia 


The Georgia State Superintendent of Schools has issued regulations governing the process- 
ing of applications for tuition grants to private, non-sectarian schools as provided by Georgia 
Act 14, 1961 [6 Race Rel. L. Rep. 290 (1961)]. The regulations specify the information 
which must be required from applicants for grants, outline the procedures for making and 
processing applications, and set up standards for qualifying private schools. See, also, the 
Georgia attorney general’s opinion on the application of the Act, 6 Race Rel. L. Rep. 1227, 





infra. 


A RESOLUTION Providing Regulations for 
Administration of the Education Grants Act 


WHEREAS, the 1961 General Assembly en- 
acted enabling legislation for Article VIII, Sec- 
tion XIII, Paragraph 1 of the Constitution of 
Georgia by providing grants of State and local 
funds for educational purposes to school children 
desiring to attend non-sectarian private schools 
in lieu of public schools (Ga. Laws 1961, p. 
35), and 


WHEREAS, said enabling legislation provides 
that every school child, as therein provided, shall 
be entitled to said grant of State and local funds 
from local boards of education upon filing appli- 
cation therefor upon forms prescribed by local 
boards of education, and 


WHEREAS, said enabling legislation provides 
that if the State Superintendent of Schools de- 
termines that any local school system wrongfully 
fails or refuses to pay such Grants as provided 
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by law the State Superintendent of Schools may 
direct and provide for payment of same from 
State funds, and deduct the amount thereof 
from State funds to which such local school sys- 
tem would be otherwise entitled to receive under 
applicable law, and 


WHEREAS, in order to make such determina- 
tions when necessary, and to effectively and ex- 
peditiously exercise and discharge the powers 
and duties thus expressly conferred and imposed 
upon said State Superintendent of Schools, it is 
necessary and desirable that rules and regula- 
tions be promulgated providing for expeditious 
processing and forwarding of rejected applica- 
tions for education grants, upon request, from 
local boards of education to the State Superin- 
tendent of Schools and to assure inclusion therein 
of certain information deemed essential to con- 
sideration of such applications: 


NOW, THEREFORE, BE IT RESOLVED 
BY THE STATE SUPERINTENDENT OF 
SCHOOLS THAT THE FOLLOWING RULES 
AND REGULATIONS BE AND THE SAME 
ARE HEREBY PROMULGATED FOR THE 
ADMINISTRATION OF THE EDUCATION 
GRANTS ACT. (Ga. Laws 1961, p. 35): 


“Regulations governing administration of the 
Education Grants Act of 1961 


Section 1. Definitions.—As used in these regu- 
lations: 


(a) “Act” means the Education Grants Act 
enacted by the General Assembly and 
contained in Georgia Laws, 1961, pages 
35, et seq. 


(b) “Local board” or “local board of educa- 
tion” means board of education or other 
governing authority of the county, city, 
independent or other public school sys- 
tem wherein the parents of the applicant 
school child reside, whether created be- 
fore or after the Constitution of 1877. 


(c) “Parents” means natural or adoptive par- 
ents, legal guardian, or other person stand- 
ing in loco parentis to or having legal cus- 
tody of applicant school child and filing 


application for education grant on behalf . 


of said school child. 


(d) “Applicant” means parents filing an ap- 
plication on behalf of applicant school 
child. 


(e) “Application” means a request for an edu- 
cation grant submitted on a formal appli- 
cation form furnished on request by local 
boards as required by law or, where not 
so furnished on request, a request for edu- 
cation grant submitted on any suitable 
form or paper, each containing the mini- 
mum information required by these regu- 
lations. 


Section 2. Procurement and filing of applica- 
tions.—All applications for education grants shall 
be made in writing on application forms pre- 
scribed and furnished by local boards of educa- 
tion upon request, or as otherwise provided 
herein. Applications shall be directed to the 
local board of education of the public school 
system wherein the parents of the applicant 
school child shall reside, and wherein the appli- 
cant school child is by law entitled to attend 
the public common school system of this State 
tuition-free. Applications for the current 1961- 
1962 school year shall be filed with local boards 
prior to January 1, 1962, and applications for 
subsequent school years shall be filed with local 
boards prior to June Ist of each subsequent 
school year. 

Section 3. Minimum Information Required.~ 
Applicants applying for an education grant from 
a local board of education shall submit as a 
part of said application the following minimum 
information, as set forth in sub-sections (a) and 
(b) below, in addition to any other information 
required by any rule, regulation, policy or ap- 
plication form promulgated and/or prescribed 
by the local board. Local boards shall inform all 
applicants of the information requirements set 
forth in sub-sections (a) and (b) below, and 
require compliance with the regulations in this 
part. Local boards may satisfy the foregoing 
requirement by providing for submission of the 
following minimum information on and as a 
part of the application form to be prescribed 
by the local board and furnished applicants 
upon request as required by law, and to the 
extent that application forms furnished appli- 
cants require and contain thereon, when com- 
pleted and submitted, the following minimum 
information, the regulations in this part shall be 
deemed complied with. To the extent that such 
information is not required to be submitted on 
furnished application forms, such information 
shall nevertheless be submitted by applicants in 
any suitable form and attached to and made a 
part of the application for education grant. Ap- 
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plicants shall request local boards to furnish 
them an application form. If a local board fails 
or refuses to provide an applicant with an appli- 
cation form within a reasonable period of time 
after making request therefor, the applicant may 
nevertheless then initiate request for education 
grant by submitting the following minimum in- 
formation in any suitable form, with a further 
statement reciting such facts, to the local board 
of education. Submission of the following pre- 
scribed minimum information to local boards 
by applicants for education grants is deemed 
essential to a proper and expeditious determi- 
nation of whether or not the local board has 
wrongfully failed or refused to pay an education 
grant in those situations where such a deter- 
mination may be required. 


(a) Information Required from Parents.—Par- 
ents applying for an education grant on 
behalf of an applicant school child shall 
include in the application the following 
information: 


1. Name, race, age, and present address 
of applicant school child. 


2. Names and residence address of par- 
ents. 


3. Legal relationship of parents to appli- 
cant school child. (See definitions ) 


4, Public common school system which 
applicant school child is entitled by 
law to attend tuition-free. 


5. Name of school applicant school child 
attended during the preceding school 
year, and grade therein. 


6. Name of school applicant school child 
is accepted to attend during the com- 
ing school year, or present school year 
if such has already begun, and: 

a. Location and address of school. 

b. Grade within school to which appli- 
cant school child is assigned. 

c. Period or term for which applicant 
school child is accepted at such 
school. 

d. Whether or not such school is a 
“non-sectarian private school.” 

e. Name of Principal, President or 
other chief official of such school. 

f. Tuition paid and/or payable by par- 
ents for period or term for which 


applicant school child is accepted at 
such school. 

g. Books, fees and other costs of at- 
tendance paid and/or payable by 
parents for period or term for which 
applicant school child is accepted at 
such school. (Itemize) 

h. Amount of education grant re- 
quested for period or term for which 
applicant school child is accepted 
at such school. 


. Parents shall include a statement to the 


following effect: 

“Attached hereto and submitted here- 
with is a verified statement of the Presi- 
dent, Secretary, Principal or other chief 
officer of the (Name of School) school 
pertaining to the establishment, organi- 
zation, operation and tuition costs of 
said school, and the enrollment of (ap- 
plicant school child) therein for the 
period or term specified in this re- 
quest.” 


. Parents shall include, preceding the 


parents signature, the following state- 
ment: 

“If this application is approved, I (we) 
agree to furnish the Board of Educa- 
tion, its Superintendent or other agent, 
and the State Superintendent of 
Schools, such information as may be re- 
quested from time to time relating to 
the matters set forth in this application, 
attendance at school of the applicant 
school child for which this application 
is made, and any other matters revelent 
to the making of this application, and 
to refund the education grant or any 
part thereof not used or not obtained in 
accordance with the intent of the law 
providing therefor. This application for 
education grant is not made for the 
purpose of defrauding the board of 
education, the local public school sys- 
tem, the State of Georgia or any polit- 
ical subdivision thereof, or any depart- 
ment, agency, unit or division of same, 
of any public funds. All information 
and data set forth and statements made 
in this application for education grant 
are true and correct to the best of my 
(our) knowledge and belief.” 


9. Applications for education grants shall 
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be dated and signed by both parents 
(applicants). 


(b) Verified Information Required from 
School Official—Parents applying for an educa- 
tion grant on behalf of an applicant school child 
shall obtain from the President, Secretary, Prin- 
cipal or other chief official of the non-sectarian 
private school attended or to be attended by said 
child a verified statement in the following form, 
and submit same, fully completed and executed, 
to the local board of education along with and 
as a part of the application, to wit: 


GEORGIA, COUNTY: 


Personally before the undersigned, an officer 
duly authorized to administer oaths, appeared 
(Name of Official), who after first being duly 
sworn, deposes and says that he is (President, 
Secretary, Principal, etc.) of the (Name of 
School) School, and that said school is a bona 
fide private school, non-sectarian in nature, and 
not controlled, operated, owned or supported in 
whole or in part, by any church, religious sect or 
denomination; that no sectarian or denomin- 
ational religious instruction, classes, rituals, prac- 
tices or sacraments of any church, religious sect 
or denomination are given or engaged in at said 
school; that (Name of applicant school child) 
was on the fe ill alas ail 
accepted as a student at said school in the 
grade for the school year beginning _________, 
19____, and ending _____, 19__: that the 
number of actual teaching days during the above 
stated school year will be (Number) days; that 
the records at said school indicate that (Name(s) 
(is) (are) the parent(s) of said student; de- 
ponent deposes and says further that 
School was established on (Date); presently em- 
ploys (NUMBER) full time teachers; that said 
school (is) (is not) accredited by the Southern 
Association of Colleges and Secondary Schools; 
that said school has an enrollment of pu- 
pils; that the tuition at such school is $ for 
the above stated period; that books, fees and 
other costs of attendance of said student will be 
approximately $_____ for the above stated period; 
and said school hereby agrees to furnish upon re- 
quest such information concerning its establish- 
ment, ownership, officers, operation, and the pu- 
pil for which this application is made, as may be 

















requested by the Board of Education, its duly au- * 


thorized agent, or the State Superintendent of 
Schools. An additional verified statement (is) 
(is not) needed to clarify certain of the above 
statements and such verified statement (is) (is 
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not) attached hereto. (To be attached if clarifi- 
cation or qualification of verified statement is 


needed. ) 





Signature of Official of School 


Sworn to and subscribed 
before me, this ____ day 
of , 19 








Notary public _____ County 
My Commission Expires 





Section 4. Processing of applications; notices. 
—Local boards shall approve or disapprove appli- 
cations for education grants within 30 days from 
the date said applications are filed with the 
board, and upon failure to take such action the 
application shall be deemed denied and the ap- 
licant therefor may proceed with an appeal to 
the State Superintendent of Schools as provided 
in Section 5 of these regulations, reciting such 
facts in said appeal. If action on an application 
can not be taken by the local board within the 
above stated period of time due to providential 
cause or the necessity of obtaining further in- 
formation in regard thereto, the local board may 
have an additional 15 days to take final action 
on the application provided written notice of 
such delay and extension of time is provided 
applicant within said 30 day period. If an appli- 
cation submitted to a local board is in proper 
form and the requested grant is found to be due 
and payable pursuant to provisions of the Act, 
such application must be approved by the local 
board, the applicant given written notice thereof, 
and paid by the local board in the amount, 
manner, and at the times provided in Section 6 
of these regulations. Local boards may require 
submission of additional information by the ap- 
plicant or school of the applicant school child as 
deemed necessary or appropriate to proper dis- 
position of the application or clarification of 
same, and by public hearing or otherwise as may 
be desired and in accordance with established 
procedures. If an application is not in proper 
form, or found not to be due and payable pur- 
suant to provisions of the Act, such application 
shall be denied by the local board and the appli- 
cant therefor given written notice of such action, 
setting forth in said notice the reason(s) why 
the application is denied and payment refused, 

and the manner and time within which the appli- 
cant, if dissatisfied, can present written motion 
for reconsideration to the local board. Any ap- 
plicant dissatisfied with the decision of the local 
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board and desiring to appeal therefrom shall, 
within 10 days thereafter, present motion for re- 
consideration addressed to the local board by 
filing same with the local superintendent of 
schools, setting forth therein the reasons why the 
applicant contends the local board action to be 
erroneous. The local board will set said matter 
down for a hearing to be had within 15 days from 
the date on which said motion is filed and give 
the applicant written notice of the time and 
place for said hearing, at which time and place 
evidence and other matters pertinent to the 
motion shall be presented and transcribed. Testi- 
mony shall be given under oath. The local board 
shall rule upon the motion within 10 days from 
the date of the hearing had thereon and give 
applicant written notice of board action on said 
motion and, if said motion is denied, set forth 
therein the reason(s) why said motion is denied 
and payment refused and the manner and time 
within which the applicant, if dissatisfied, may 
appeal to the State Superintendent of Schools. 


Section 5. Appeals to State Superintendent of 
Schools.—If a local board of education denies a 
motion for reconsideration, or fails to take action 
on an application or on a motion for reconsidera- 
tion within the time periods above stated, 
applicant may, if dissatisfied, within 10 days, 
file a written appeal with the local superinten- 
dent of schools distinctly setting forth the alleged 
wrongful action complained of, the reason(s) 
why the action complained of is alleged to be 
wrongful, and a request that the local superin- 
tendent of schools prepare and forward to the 
State Superintendent of Schools a complete 
record of all proceedings had in the cause. 
Appellant shall comply with rules of the local 
board regarding payment of costs of record 
and/or filing of paupers affidavit. Upon receipt 
of the written appeal, or upon written direction 
of the State Superintendent of Schools, the local 
superintendent shall, within 10 days, prepare a 
complete record pertinent to the application, to 
include a synopsis of any matter outside the 
record considered and bearing upon the action 
taken by the local board, the minutes of the local 
board meeting reflecting action taken on the 
application, the notice of board action rendered 
applicant, the motion for reconsideration, the 
minutes reflecting board action on said motion 
and the notice thereof rendered applicant, appli- 
cant’s written appeal from the board action, 
and certify same as true and correct and transmit 
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same to the State Superintendent of Schools, 
State Office Building, Atlanta, Georgia. 


Section 6. Amount of education grant; manner 
and time of payment. The amount of each educa- 
tion grant approved for payment shall be 
determined in the manner prescribed by the 
Act, provided however, that local boards may 
prescribe differentials in the amount as between 
grants for elementary pupils and grants for high 
school pupils. Education grants approved for 
payment shall be paid by check issued in the 
name of the applicant parent(s) in two equal 
installments on or before the 10th day of Feb- 
ruary and July for the approved period imme- 
diately preceding the month of payment and 
upon receipt of written certification by the 
school attesting to the number of days attended 
by the applicant school child during said period. 
The local superintendent of schools shall include 
in the record of all appeals transmitted to the 
State Superintendent of Schools a letter stating 
the amount of the grant which the appellant 
would have been entitled to received had the 
local board approved appellant’s application, 
and the local system’s data from which such 
amount is determined. 


Section 7. Failure to comply with the Act or 
these regulations. If a local board fails or refuses 
to take action on an application filed therewith, 
or on a motion for reconsideration, or fails or 
refuses to prepare and transmit a record of the 
local board’s proceedings on an application 
denied where an appeal has been filed, the State 
Superintendent of Schools shall take whatever 
action is deemed necessary, prudent and proper 
under the circumstances and within powers con- 
ferred by law to secure compliance with applic- 
able provisions of law, these regulations, and 
expenditious final action on such application. 


Section 8. Procedure Before Hearing by the 
State Superintendent of Schools—Upon receipt 
of the record in the case of all appeals, the 
State Superintendent of Schools shall determine 
whether the same is in proper form for consider- 
ation, and if found to be in proper form shall 
docket and place same on a calendar for hearing 
within 30 days. The appellant, and the local 
superintendent of schools on behalf of the local 
board, or their attorneys if designated, shall be 
notified of the day, time and place when the 
appeal shall be heard. If the appeal is not found 
to be in proper form for consideration, the State 
Superintendent of Schools shall notify the inter- 
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ested parties thereto and take or direct such 
further action as may be deemed necessary or 
appropriate. 


Section 9. Hearing before the State Superin- 
tendent of Schools. At the time set for hearing 
parties to the appeal desiring to be heard may 
appear and be heard in person or by attorney. 
Personal appearance of the appellant (applicant) 
at the hearing may be required provided at least 
7 days advance written notice is given appellant. 


Section 10. Decision of the State Superinten- 
dent of SchoolsThe State Superintendent of 
Schools may render his decision on the appeal at 
the hearing or at a later date after further in- 
vestigation and consideration. Should such deci- 
sion result in approval of payment of the 
requested education grant, the State Superinten- 
dent of Schools shall determine and provide for 
payment of same in accordance with provisions 
contained in the Act and in these regulations and 
give notice thereof to the local school system 
and appellant. 


Section 11. Non-compliance with Regulations. 
—Failure of appellant (applicant) to comply 
with provisions contained in these regulations 
relating to minimum information to be included 
in applications, motions for reconsiderations and 
appeals will be grounds for dismissal of the 
appeal. 


Section 12. Reports.—Local superintendents of 
schools shall submit a report to the State’ Super- 
intendent of Schools by the 10th day of each 
month containing the following information. 


(a) The name and address of each applicant 
for education grant whose application 
received final action by the local board 
during the preceding calendar month, to 
include as to each applicant the name and 
address of the applicant school child, the 
school attended by same and the grade 
therein, the amount of the education 
grant requested on behalf of said school 
child, whether the application was ap- 
proved or denied and, if approved, the 
amount of the grant approved or, if de- 
nied, whether or not applicant filed a mo- 


tion for reconsideration, board action - 


thereon, and whether or not appeal filed. 


(b) A listing of all applications pending final 
action of the local board at the close of 
the preceding calendar month, to include 
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the same descriptive information as re- 
quired in the next preceding subpara- 
graph of these regulations. 


(c) The cumulative total amount of State and 
local funds committed to payment of edu- 
cation grants approved by the local board 
of the State Superintendent of Schools for 
the current school year applicable and 
chargeable by law to local school system 
funds. 


(d) The report should set out the foregoing 
information under three groups headings, 
to wit, applications approved, applications 
denied, and applications pending. If a 
local school system had no applications 
filed, approved, denied or pending during 
the preceding calendar month then no re- 
port as otherwise required by this Section 
need be submitted. 


Section 13. Administrative interpretation of 
“non-sectarian private schools.’—The extent to 
which a school is owned, controlled, governed, 
supported or operated, in whole or in part, by 
any church or religious sect, denomination or 
organization, or whether sectarian or denomina- 
tional instruction, rituals, practices or sacraments 
are given or engaged in, may be considered in 
determining whether or not a private school is 
non-sectarian in nature. In determining whether 
the private institution which the applicant school 
child desires to attend or is attending qualifies 
as a “private school” within the meaning of 
these regulations and the Act, consideration may 
be given the following criteria: 


1. The date such institution was established or 
founded and the continuity or lack of con- 
tinuity of its operation. 

2. The number of pupils enrolled and the 
average daily attendance therein for the 
immediately preceding school year. 

3. The number and qualifications of the 
teachers and other personnel employed by 
such institution. 

4. The number of grades and classes taught 
each day, and the pupil-teacher ratio. 

5. The accreditation or lack of accreditation 
of such institution by the Southern Associa- 
tion of Colleges and Secondary Schools, the 
Georgia Accrediting Commission, and other 
comparable organizations, 

6. The physical plant and other facilities such 
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as lunchroom, library, laboratories, and 
shops. 

7. Sanitation and fire safety evaluation of such 
school’s facilities. 

8. The number of days taught each school 
year and the minimum number of class- 
room hours required each year. 

9. The curriculum or course of study. 


The determination of whether an institution 
qualifies as a “private school” shall not be based 
solely on any one of the foregoing criteria but 
will be based upon an overall consideration of 
such criteria to the extent that they bear upon 
the question of whether the institution is or is 
not, in the first instance, a “school”, and is or is 
not, in the second instance a “private school”. 
Policies of the school governing selection or 
admission of pupils will not be considered. No 
education grants will be approved or continued 
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for any applicant school child attending a school 
which fails or refuses to furnish information 
relating to the above matters, or information 
relating to attendance and progress of such 
applicant school child therein, where such in- 
formation is requested by the local board, its 
duly authorized agent, or the State Superinten- 
dent of Schools, and where without such infor- 
mation proper disposition or continuation of such 
grant requested can not be made. 


Section 14. Separability Clause—The provi- 
sions of this regulation are hereby declared to 
be separable, and the invalidation of any sen- 
tence, section or part hereof shall not affect or 
invalidate any other sentence, section or part.” 


This the .... ., 1961. 


CLAUDE L. PURCELL 
State Superintendent of Schools 


Bate Mee let 





HOUSING 


Anti-Discriminatory Laws—New Jersey 


Ermon K. JONES v. THE HARIDOR REALTY CORPORATION, t/a Asbury Gables, etc. 
State of New Jersey, State Department of Education, Division on Civil Rights, April 19, 1961, 


Docket H-13-31R. 


SUMMARY: A Negro attempted to purchase a home in the Asbury Gables development in 
New Jersey. His offers were refused, and subsequently he filed a complaint in the state Di- 
vision on Civil Rights. The hearing examiner found that the refusal to sell was due to 
complainant’s race. Thereupon the Division entered an order requiring the developers: (1) 
to cease discriminatory practices at Asbury Gables; (2) to post notice of the order and in- 
struct their employees to comply therewith, and (3) to transfer to the complainant the spe- 





cific house he desired. The Division’s decision and order is reproduced below. 


DECISION AND ORDER 


Pursuant to the provisions of Rule 14 of the 
Rules of Practice and Procedure of the Division 
on Civil Rights, copies of the Hearing Examiner’s 
Report were forwarded to Elias Abelson, At- 
torney for the Division and Charles L. Morgan, 
Attorney for the Respondents. The Attorney for 
the Division advised me in writing that he did 
not intend to file any objections to the Hearing 
Examiner's Report. The Attorney for the Re- 
spondents filed no objections within the period 
specified in Rule 14. 


Having carefully considered the evidence and 
exhibits, I concur in the findings of fact and 
conclusions of law recommended by the Hearing 
Examiner and adopt them as my findings of fact 
and conclusions of law herein and make same 
a part of this order as though they were herein 
set forth in full. 


Accordingly, it is on this 19th day of July, 1961 
ORDERED: 


1. That the Respondent The Haridor Realty 
Corporation, a New York Corporation, its offi- 
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cers, agents, employees and assigns, including 
but not limited to Harold Strauss, Isadore Strauss 
and Arthur C. Samuels and the Respondents 
Harold Strauss and Arthur C. Samuels in their 
individual capacity, shall cease and desist from 
discriminatory practice against Ermon K. Jones 
and all other persons because of race, creed, 
color, national origin or ancestry in affording an 
opportunity to apply for, in passing on applica- 
tion for, in the sale of and in giving occupancy 
of its publicly assisted housing accommodations 
known as “Asbury Gables” situated in Neptune 
Township, New Jersey; 


2. That the Respondent The Haridor Realty 
Corporation, a New York corporation, its officers, 
agents, employees and assigns shall issue notice 
of this Order and instructions for compliance 
therewith to all of its officers, agents, employees 
and assigns concerned in processing applications 
for and selling the aforesaid publicly assisted 
housing accommodations and shall direct and 
control said persons in compliance with this 
agreement; 


3. That the Respondent The Haridor Realty 
Corporation, a New York corporation, its officers, 
agents, employees and assigns by its secretary 
shall post notice of this Order in its sales office 
in such a manner as will cause it to be seen by 
its agents or employees and the public at large; 


4. That on Wednesday, July 26, 1961, a meet- 
ing will be held at the offices of the New Jersey 
Division on Civil Rights, 1100 Raymond Boule- 
vard, Room 112, at 1:00 p.m., at which time the 
Respondent The Haridor Realty Corporation, a 
New York Corporation, by its authorized officers 
who are empowered and prepared to so act, shall 
enter into a contract with the complainant Ermon 
K. Jones and his wife, Blanche H. Jones, to sell 
the complainant a house and building lot or lots 
in such model, size and shape as to accommodate 
the complainant in the aforesaid “Asbury Gables” 
development in Neptune Township, New Jersey, 
said house and building lot or lots to be selected 
by the complainant in “Asbury Gables” upon the 
same terms, conditions and prerequisites and 
subject to the same financing, terms and arrange- 
ments, including FHA financing if so requested 
by the said Ermon K. Jones, as were applicable 


to all other purchasers of publicly assisted hous- - 


ing accommodations in said “Asbury Gables,” 


Neptune Township, New Jersey, at the time of 
the filing of the complaint herein by Ermon K. 
Jones. 

5. The Respondents Harold Strauss and Isa- 
dore Strauss, or either of them, having title to 
a building lot or lots selected by the Complain- 
ant within the aforementioned Asbury Gables 
housing development site, shall convey to The 
Haridor Realty Corporation such building lot 
or lots from their said holdings for the purpose 
of enabling The Haridor Realty Corporation to 
comply with Paragraph 4 of this Order. This 
paragraph shall be inoperative if The Haridor 
Realty Corporation is able to comply with Para- 
graph 4 of this Order without resort to the re- 
quirements of this paragraph; 


6. That in the event the Haridor Realty Corpo- 
ration, a New York corporation, is for any reason 
unable to comply with the requirements of 4 or 
5 of this Order, the said building lot or lots 
within the aforementioned “Asbury Gables” site 
shall be offered for sale to Ermon K. Jones by 
Isadore Strauss and Harold Strauss in their indi- 
vidual capacity; 


7. The Haridor Realty Corporation, Harold 
Strauss and Isadore Strauss, within 45 days after 
service of this Order, shall report in writing to 
the Division on Civil Rights the action taken by 
them with respect to compliance with the pro- 
visions of Paragraphs 2, 3, 4, 5, and 6 hereof. 
The Haridor Realty Corporation, Harold Strauss 
and Isadore Strauss shall make available to the 
Division on Civil Rights on reasonable request 
and during business hours its records concerning 
applications for and sales of its housing accom- 
modations and building lots in the “Asbury 
Gables” development in Neptune Township, New 
Jersey, to enable the Division on Civil Rights to 


supervise compliance with the provisions of this 
Order; 


8. That a copy of this Order be served on the 
New Jersey Real Estate Commission to the end 
that it may investigate and determine whether 
the action and conduct of Arthur C. Samuels, a 
real estate broker and real estate salesman, in 
engaging in unlawful discrimination practices in 
violation of the Law Against Discrimination was 
or is in violation of R. S. 45:15-17 or any of the 
rules and regulations of the Commission for the 
conduct of real estate brokerage business. 
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PUBLIC ACCOMMODATIONS 

Golf Courses—Colorado 

For action recommended by the Denver Commission on Community Relations, see 6 Race 
Rel. L. Rep. 1200, supra. 











ATTORNEYS 
GENERAL 


EDUCATION 
Public Schools, Tuition Grants—Georgia 


The attorney general of Georgia has ruled that the Georgia Tuition Grant Act of 1961 [6 
Race Rel. L. Rep. 290 (1961) ], lays down only three requirements which must be met by 
applicants for grants: The grant must be for attendance at a “school”; the school must 
be “non-sectarian and private” in nature; and the applicant must satisfy the age, residency 
and other qualifications for attending the public schools. When these requirements are met, 
he stated, the board has no discretion, and must make the grant. Operating funds of the 
public schools may be used for this purpose, the opinion declares, and the state superin- 
tendent may make such grants directly and deduct from state funds the money thus used, 
if local boards refuse or neglect to make the grants. See, also, regulations for administer- 
ing these grants, 6 Race Rel. L. Rep. 1218, supra. 


September 13, 1961 ing a “school’—a term which connotes 

some semblance of an established insti- 

cm ante Seis vicina tution, as distinguished from private 
Shs Dee toncnk of z Wana tutoring or informal classes conducted 
a Office Bail ding on the street corner. In this respect, it 


should be noted that the 1961 enabling 


Atlanta 3, Georgia legislation is not as broad as the 1954 


Dear Dr. Purcell: Constitutional Amendment (Section 
ie : in 2-7502), which authorizes legislation 
Receipt is hereby acknowledged of your letter providing grants for “educational pur- 


of September 12, requesting my official opinion 


I poses”. This difference in terminology 
on four questions relating to interpretation of 


was obviously designed to produce 


the 1961 Tuition Grants Act (Ga. Laws 1961, some difference in effect. The local 
p. 35). school officials must determine, on all 
: : eee the facts available, whether any par- 
The first question you pose is as follows ticular educational operation constitutes 
“(1) Are all children who apply who indi- a “school”. 
cate they are going to a non-sectarian ‘ 
school .eligible for the grant? If not, (c) bend be it ee recat Rae oo 8 
° ° oi a Pad ) 
which of the applicants are eligible’ system, not already finished or gradu- 
Pretermitting any word-by-word analysis of the ated from high school, and must other- 
Act, it is clear that there are only three require- wise be entitled to attend the public 
ments which must be met in order for an appli- schools in the system to which applica- 
cant to qualify for a grant, viz: tion is made. 
(a) The grant is available only for attend- The second question you pose is as follows: 


ing a school which is “non-sectarian” 


and “private” in nature. “(2) Once a child has been determined, by 


the local board, to be eligible for the 
(b) The grant is available only for attend- grant, is such grant mandatory on the 
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part of the school system board of 
education?” 


Section 2 of the Act declares that the child 
“shall be entitled”. This renders the making of 
the grant mandatory. See 39 Words and Phrases, 
p. 118. If the requirements discussed above are 
met, the school authorities no longer have any 
discretion. 


Your third question states: 


“(3) Is it legal for local boards of educa- 
tion, through the administrative officer, 
to use operating funds of the public 
schools in paying these tuition grants?” 


Reading Section 2 of the Act, it is clear that 
the grants are paid from educational funds con- 
sisting of both State funds made available under 
MFPE, and local funds derived from the local 
educational ad valorem tax, which would include 
funds available for “teachers’ and other school 
personnels’ salaries, pupil transportation and 
other items of current expense. . . .” (Section 2). 
The only exception relates to capital outlay and 
other funds already obligated under bonded 
indebtedness, but even here, capital outlay funds 
not obligated may be included by the local board 
in computing the grant. As the 1961 Act express- 
ly declares that it is designed to implement the 
1954 Amendment, any contrary statutory or con- 
stitutional provisions must yield, as the latter 
declares “notwithstanding any other provision 
of this constitution... .” 


Your fourth question states: 


“(4) What is my responsibility, as State 
Superintendent of Schools, under Sec- 
tion 4 of the act, if local boards refuse 
to pay tuition grants for eligible pu- 
pils?” 
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Section 4 of the Act provides: 


“Section 4. If the State Superintendent of 
Schools determines that any local school 
system wrongfully fails or refuses to pay any 

ant as hereinbefore provided, he may 

irect the payment from state funds of such 
grant in the same amount and manner as if 
such grant had been made by the local sys- 
tem, and all such sums so paid shall be 
deducted from the state funds to which 
such local system otherwise would have 
been entitled under applicable law.” 


Under this provision, it is your duty, in case 
you find that a local system wrongfully withheld 
a grant, to compute the grant according to the 
formula in Section 2, and to pay such grant in 
its entirety, both as to the State and local share, 
and to deduct such amount from State funds 
allocated to the local system in question. 

Section 4 does not undertake to set forth the 
procedure which you should follow in making 
these determinations. It therefore follows that 
the details of administration are reserved to you. 
By its very nature, the Act can not execute itself. 
I presume that you will wish to devise an ad- 
ministrative procedure somewhat similar to that 
applicable to appeals to the State Board. Before 
you can intelligently determine whether a local 
system has “wrongfully fail(ed) or refuse(d) to 
pay any grant”, you necessarily must have some 
means of getting before you the application, evi- 
dence and other proceedings upon which the 
local board based its decision. 

I might also add, that it would seem desirable 
from a procedural standpoint, that local boards 
adopt rules and regulations, governing their pro- 
cedures in implementing this Act. I understand 
that your office has already prepared a suggested 
resolution for adoption along these lines. 

Sincerely yours, 
S/ EUGENE COOK 
The Attorney General 





EDUCATION 


Teachers’ Organizations—Louisiana 


The attorney general of Louisiana has ruled that Act 249 of the 1956 Louisiana statutes [1 
Race Rel. L. Rep. 941 (1956)] prohibits membership of Louisiana teachers in the National 
Education Association. The statute makes membership in or support of organizations ad- 
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vocating integration of the races within the school system of Louisiana an offeruse punishable 
by dismissal. An NEA resolution of June, 1961, was construed as placing ‘ae organization 
within the limits of proscribed groups. 

In a 1956 opinion on a related problem, the attorney general had stated that mere mem- 
bership in an organization which had not filed the membership lists required by Louisiana 
statute would not make a teacher subject to removal. Rather, removal would be justified only 
if the teacher performed “some act which would reflect an intent to bring about integration 





of the races in public schools.” 
The two opinions are printed below. 


August 24, 1961 


Honorable G. J. LeDet, Superintendent 
Vermilion Parish Schools 

Post Office Drawer 89 

Abbeville, Louisiana 


Dear Mr. LeDet: 


Your letter of August 23rd, to the Attorney 
General, has been referred to me for attention 
and answer. 

Therein, you state that the School Board has 
requested an opinion as to whether or not mem- 
bership in the National Education Association by 
a public school teacher of Louisiana violates any 
law of this state. 

In answer to this question, you are advised as 
follows: Act No. 249 of 1956 which amended 
and re-enacted Section 443 of Title 17 of the 
Louisiana Revised Statutes of 1950, relative to 
removal of teachers, provides as an additional 
grounds for removal of a teacher, his or her 
being a member of or contributing to any group, 
organization, movement or corporation that is by 
law or injunction prohibited from operating in 
the State of Louisiana, or of advocating or in any 
manner performing any act toward bringing 
about integration of the races within the Public 
School System of the State of Louisiana. ( Under- 
scoring ours). 

This office has been furnished with a copy of 
a resolution adopted by the National Assembly 
of the 1961 NEA Convention, held on June 30, 
1961, with reference to “Desegregation In The 
Public Schools”. A reading of this resolution 
reveals that the NEA views with deep concern 
the problems which accompany the evolving 
process of desegregation and urges and pledges 
continued support to the decisions of the United 
States Supreme Court on school desegregation 


and urges cooperation with and adherence to the’ 


Supreme Court decisions on this problem. 

A reading of this resolution in full convinces 
this office that the NEA favors integration as 
opposed to the law of Louisiana as expressed in 


Act 249 of 1956. Therefore, any teacher who 
contributes dues to, is associated with, or be- 
comes a member of the NEA would be violating 
this act and would be subject to removal by the 
School Board. 

Accordingly, it is our opinion that no teacher 
in the Public School System of Louisiana should 
continue to be a member of the NEA or pay dues 
therein and that the local School Boards should 
refrain from collecting dues from the teachers 
and other employees of the Local School System 
and forwarding same to the NEA. 


Very truly yours, 
Scallan E. Walsh 
Assistant Attorney General 


* & & 


November 14, 1956 


Honorable W. M. Rainach 
State Senator 
Summerfield, Louisiana 


There seems to have developed some confu- 
sion resulting from the opinion of this office of 
September 11, 1956, addressed to Mr. Sam A. 
Distefano, as to the effect of Act 249 of 1956, 
relative to the removal of permanent teachers 
under tenure. The particular concern seems to 
be the question of joining an organization which 
may or may not have filed the membership lists 
required by R.S. 12:401, et seq. 

At the outset, the opinion of September 11 was 
based upon facts or assumption of facts for which 
specific answer was given, but the opinion was 
not designed to deal with membership in organ- 
izations per se. 

As reflected in the last paragraph of the opin- 
ion, it seems clear that a permanent teacher 
must perform some act which would reflect an 
intent to bring about integration of the races in 
public schools or institutions of higher learning, 
and the only point for clarification would be the 
additional statement that such a permanent 
teacher must personally perform some act which 
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reflects his intent to advocate integration. With 
this explanation we trust that the matter is suffi- 
ciently clear to show that various organizations 
might have in their membership persons who are 
under tenure and such status would not be 
jeopardized by joining such an organization. 

With regard to organizations which fail to file 
membership lists, as required by the above re- 
ferred to sections of the revised statutes, we 
should like to point out that R.S. 12:403 prohibits 
any member of such an organization operating 
in the State of Louisiana from holding, assisting 
in holding, or attending any meeting or gather- 
ing unless and until such membership list has 
been filed with the Secretary of State, as re- 
quired by law. In the event that such an organ- 
ization fails to file such a list, such failure under 
R.S. 12:405 would constitute grounds for dissolv- 
ing said organization and prohibiting any busi- 
ness until the law is compiled with. 

Therefore, if a teacher is a member of such 
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an organization which has failed to comply with 
the above section of the law, membership in that 
organization would not necessarily subject that 
individual to removal or loss of tenure, unless 
that individual participated in an act advocating 
integration. This would also mean that a teacher 
belonging to an organization which has been 
enjoined under the provisions of R.S. 12:405 
would be subject to loss of tenure. 

Conversely, if a teacher belongs to an organ- 
ization subject to this act, that had not been 
enjoined, such an individual would not lose 
tenure. until such time as said organization was 
prohibited by law from operating in the State of 
Louisiana. 

Of course, this matter can be completely re- 
solved by all organizations (which are required 
to do so) filing membership lists with the Sec- 
retary of State and thus complying with the law. 
(R.S. 12:401, et seq.). 


/S/Jack P. F. Gremillion 





PUBLIC ACCOMMODATIONS 
Gambling Halls—Nevada 





In March, 1960, the attorney general of Nevada issued an opinion concluding that the Ne- 
vada Gaming Commission could not attach conditions to gaming licenses requiring disci- 
plinary action against licensees who practice racial discrimination in the gambling rooms. 
The problem of discrimination was held to be only remotely connected with gaming control 
and licensing. In 1961, the Nevada legislature approved an Act creating a Commission on 
Equal Rights, and declaring a state policy against discrimination [Chap. 364, 6 Race Rel. L. 
Rep. 631 (1961)]. The Las Vegas chapter of the National Association for the Advancement 
of Colored People then asked the attorney general what effect, if any, the new Act has on 
the 1960 opinion. In an opinion issued in September, 1961, the attorney general replied that 
the new law has no effect on the powers of the gaming commission; however, he stated that 
on reconsideration he believes the 1960 opinion reached an improper conclusion. If the 
gaming commission should determine that, first, discrimination in accommodations and, sec- 
ond, discrimination in hiring practices are inimical to good order and the general welfare, 
the attorney general concludes that the commission would be within its powers in condition- 
ing gaming licenses against such practices. In reaching this result, the commission might 
look to the state policy as expressed in the new Act, although the ‘legal effect of the Act in 
the present situation is nil. 


Opinion No. 143 


March 8, 1960 


Gaming. 
Under Gaming Control Act of 1959, 
Gaming Commission may not attach 


condition to State gaming license 
subjecting licensee to disciplinary 
action for racial discrimination. 
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Nevada Gaming Commission 
Carson City 

Nevada 

Gentlemen: 


STATEMENT OF FACTS 


Representatives of the National Association for 
the Advancement of Colored People have re- 
quested the Nevada Gaming Commission to 
attach to each State gaming license a condition 
subjecting the licensee to disciplinary proceed- 
ings in the event the licensee discriminates 
against members of the Negro race who come 
on the licensed premises for the purpose of en- 
gaging in the gaming conducted thereon. 

The NAACP maintains that the Nevada Gam- 
ing Commission possesses the power referred to 
above under NRS 463. 130, 463. 140, and 463. 
220. 


QUESTION 


May the Nevada Gaming Commission attach 
a condition to all State gaming licenses provid- 
ing for disciplinary action in the event said 
licensee discriminates against any patron because 
of race, color or creed? 


CONCLUSION 


In the absence of express legislation, the Ne- 
vada Gaming Commission may not attach con- 
ditions to a State gaming license subjecting a 
licensee to disciplinary action because of racial 
discrimination on the premises wherein gaming 
is conducted. 


ANALYSIS 


To properly consider the question presented 
it is necessary to examine the common law and 
the many cases relevant to this problem. 

At common -law the general public was re- 
garded as having such an interest in certain 
classes of businesses conducted by private parties 
for their own profit as to impose restrictions not 
applicable to the conduct of private business 
generally. Certain duties were placed upon 
common carriers requiring them to accept all 
passengers and goods offered for transportation 


and carriers were not permitted to discriminate’ 


in favor of or against any class. (10 Am.Jur. 911). 
To the same effect it was settled under common 
law that an innkeeper was absolutely bound to 
receive and serve persons applying for accommo- 
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dations unless he had some reasonable grounds 
for refusal. (52 L. R. A. New Series, p. 740). 

Again at common law the proprietor of a 
strictly private business was under no implied 
obligation to serve the public, and in the absence 
of statute was under no duty to admit everyone 
to the premises where the business was located. 
The fact that the business was carried on under 
a license would not necessarily change the char- 
acter of the business from private to public. (10 
Am.Jur. 915). 

Our Nevada Supreme Court in the case of 
Stoutmeyer v. Duffy, (1872) 7 Nev. 342, held 
that Negro children are entitled to equal partici- 
pation in the benefits of the public schools in the 
State of Nevada, but that it is within the power 
of the State to send all blacks to one school and 
all white to another. 

In 1896 the Supreme Court of the United 
States held that a public carrier of passengers 
providing separate but equal facilities for Ne- 
groes does not deprive those Negroes of any 
rights under the Fourteenth Amendment of the 
Federal Constitution. (Plessy v. Ferguson, 163 
U. S. 537, 41 L. Ed. 256). This doctrine of 
“separate but equal” was followed generally until 
1954, at which time the United States Supreme 
Court rendered its opinion in the case of Brown 
v. Board of Education, 347 U. S. 483, 98 L. Ed. 
873, and the four related cases decided there- 
under. That Court held that the separate but 
equal doctrine of Plessy v. Ferguson has no place 
in the field of education. The Court said that to 
separate children in grade and high schools 
solely because of their race generates such a 
psychological effect on the Negro children that it 
“may affect their hearts and minds in a way un- 
likely ever to be undone”, and announced that 
separate but equal facilities in the field of edu- 
cation is a denial of equal protecticiu of the laws 
guaranteed by the Fourteenth Amendment. 

Since then numerous cases have been decided 
concerning the matter of racial discrimination on 
both the State and National level. Among those 
cases, to name a few, are the cases of South 
Carolina Electric and Gas Company v. Flemming, 

(1956) 351 U. S. 901, 100 L. Ed. 1439, holding 
that common carriers are governed by the same 
principles that control in public school segrega- 
tion. The decision of the Supreme Court in Brown 
v. Board of Education leaves no doubt that the 
separate but equal doctrine, approved in Plessy 
v. Ferguson, has been repudiated. In Dawson 
v. Baltimore (1955) 220 F. 2d 386, it was held 
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that enforcement of racial segregation in the civil rights legislation adopted by the State of 


enjoyment of public beaches and bath houses 
maintained by public authority of the State of 
Maryland and the City of Baltimore was not a 
proper exercise of police power and was in 
violation of the Fourteenth Amendment to the 
Federal Constitution. To the same effect in the 
field of public housing are the cases of Housing 
Authority v. Banks, (1954) 347 U. S. 974, 98 L. 
Ed. 1114, and Detroit Housing Commission v. 
Lewis, (1955) 226 F. 2d 180. Denial of the use 
of a municipal golf course by Negroes was held 
to be a violation of civil rights in Holmes v. At- 
lanta, (1955) 350 U. S. 879, 100 L. Ed. 776. 
Requiring a Negro candidate for public office to 
insert “Negro” after his name deprived him of 
equal protection of the laws in the case of Key 
v. McDonald, (1955) 350 U. S. 895, 100 L. Ed. 
787. The doctrine announced in the Brown v. 
Board of Education case, supra, has been ex- 
tended to cover situations where a State or sub- 
division thereof leases property for private 
purposes to an individual lessee who excludes 
Negroes from the premises, and such action on 
the part of the lessee has been held to constitute 
State action in violation of the Fourteenth 
Amendment. (See Muir v. Louisville Park, 
(1954) 347 U. S. 971; Derrington v. Plummer, 
(1956) 240 F. 2d 922). 


The general import of the cases cited and the 
numerous cases that have been decided since 
the Brown v. Board of Education case clearly 
shows that only discrimination by State action 
is within the contemplation of the Fourteenth 
Amendment to the United States Constitution. 
(Ross v. Ebert, (1957) Wis., 82 N. W. 2d 315; 
Reed v. Hollywood Professional School, (1959) 
Cal., 338 P. 2d 633; and Girard College Trustee- 
ship Cases, (1958) Pa., 353 U. S. 230, 1 L. Ed. 
2d 792). 

We think the case of Madden v. Queens 
County Jockey Club, (1947) N. Y., 72 N. E. 2d 
697, is in point. There the plaintiff was barred 
from a New York race track under the mistaken 
belief that he was a bookmaker for a notorious 
underworld character. The plaintiff asserted his 
right as a citizen and taxpayer to enter the race 
course and engage in the pari-mutuel betting 
conducted on the premises. The defendant as- 
serted the unlimited power of exclusion. The 
Court pointed out that if the plaintiff had been 
excluded because of race, creed or color or na- 
tional origin, it would have been unlawful, inas- 
much as it would have been contrary to the 


New York. After a general discussion of the 
common law distinguishing persons engaged in 
a public calling such as an innkeeper or common 
carrier, who were under the duty to serve the 
public without discrimination, and proprietors of 
private enterprises, who at common law were 
under no such obligation, the Court concluded 
that a race track falls within the latter classifica- 
tion and that the common law power of exclusion 
continues until changed by legislative enactment. 

The plaintiff advanced the arguments that the 
license to conduct pari-mutuel betting constitutes 
the licensee an administrative agent of the State 
and that the license to conduct horse racing is 
a franchise to perform a public purpose. In dis- 
posing of those arguments, as to the first, the 
Court said that the 10% tax imposed by the State 
for the privilege of conducting pari-mutuel bet- 
ting was not imposed on the bettor for the privi- 
lege of betting but upon the licensee for the 
privilege of conducting the operation. The Court 
said that if the plaintiffs argument were valid, 
every licensee, e. g., theater manager, cab driver 
or dog owner would have to be regarded as an 
administrative agency of the State simply be- 
cause he pays a tax or fee for his license. 

The Court devoted a greater discussion to the 
second argument, namely, that the license is a 
franchise. The Court said that a franchise is a 
special privilege conferred by a State on an 
individual, which does not belong, as a matter 
of common right, to that individual, The primary 
object is to promote the public welfare, for 
example, the operation of railroads, waterworks, 
and gas and power lines. 

On the other hand, a license is merely per- 
mission to exercise a pre-existing right which 
has been subjected to regulation in the interest 
of the public welfare. The granting of a license 
to promote the public good does not make the 
purpose a public one, nor the license a franchise, 
nor does it place the licensee under an obligation 
to the public. 

The Court observed that the privilege of con- 
ducting horse racing for stakes existed at 
common law and that it is taken away only by 
statute. Consequently, the license, instead of 
creating a privilege, merely permits the exercise 
of one subject to restrictions and regulations 
contained in the statute. 

Turning to the immediate problem, it should 
be noted that at common law gambling was not 
in itself unlawful. (Stat. 9 Ann. Ch. 14; Ex 
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Parte Pierotti, 43 Nev. 243; West Indies v. First 
National Bank, 67 Nev. 13). Therefore gambling 
if not expressly prohibited would be permitted 
in all States which recognize the application of 
the common law in matters not specifically 
governed by statute. (See NRS 1. 030). 

Based on the distinctions heretofore made, we 
conclude that a gaming license in the State of 
Nevada is a license as distinguished from a fran- 
chise. 

We realize that we have placed great em- 
phasis on the case of Madden v. Queens County 
Jockey Club, and have done so because it in- 
volves legalized gambling. We fully recognize 
that the Madden case was decided prior to the 
case of Brown v. Board of Education, but find 
no language in the latter case which in our 
opinion would overrule the decision of the Court 
in the former case. Furthermore from reading 
the many cases decided subsequent to Brown 
v. Board of Education, some of which have been 
cited herein, we do not think the prohibition 
against “state action” found in the Fourteenth 
Amendment can be extended to the instant prob- 
lem. 

Both the Madden case and the present prob- 
lem are concerned with the question of exclusion 
of individuals from premises whereon legalized 
gambling is conducted. In the former case the 
exclusion based upon racial discrimination would 
have been prohibited because of the civil rights 
legislation adopted by the State of New York. 
In this case, the State of Nevada has no express 
legislation prohibiting such exclusions. 

It has been urged by representatives of the 
NAACP that the Commission may attach a con- 
dition to a State gaming license for any cause 
deemed reasonable by the Commission. (NRS 
463.130, 463.140 and 463.220). We interpret this 
language as empowering the Commission to at- 
tach conditions only when those conditions are 
directly related to licensing and controlling gam- 
ing within the State of Nevada. (NRS 463.130). 

The Nevada Gaming Commission was estab- 
lished to attain important objectives within the 
sphere of gaming. It is the responsibility of that 
Commission to carry out the law as enacted by 
the Legislature and to fill in administrative gaps 
by the adoption of rules and regulations. For the 


Commission, as an administrative agency, to pro- ° 


nounce what civil rights must be observed by 
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State gaming licensees is to extend the Commis- 
sion’s authority beyond the sphere of gaming. 
To go beyond the sphere is to legislate. 

It is a fundamental principle of our system 
of government that the rights of men are to be 
determined by the law itself, and not by the 
leave of administrative officers. This principle 
ought not to be surrendered for the sake of con- 
venience or expediency. (42 Am.Jur. 342). 

Civil rights legislation is the means whereby 
the State prohibits persons mentioned therein 
from doing what the State is prohibited from 
doing under the Fourteenth Amendment of the 
United States Constitution. It is inconceivable 
and legally impossible to conclude that the 
Legislature of Nevada has delegated to the 
Nevada Gaming Commission the responsibility 
of determining what civil rights are guaranteed 
and to whom under the statutes of this State, 
and the further responsibility of enforcing those 
rights by sitting as a quasi-judicial body on mat- 
ters only remotely connected with gaming con- 
trol and licensing. 

It should be carefully noted that the question 
as herein stated is concerned with discrimination 
on the part of a State gaming licensee. We are 
not concerned at this time with the matter of 
the Gaming Control Board or Nevada Gaming 
Commission discriminating against an applicant 
for a State gaming license because of race, color 
or creed, Unquestionably from the authorities 
cited, such discrimination would be unconstitu- 
tional as being State action in violation of the 
Fourteenth Amendment. 

It is our conclusion that it would be an abuse 
of authority and an unlawful attempt to legislate 
if the Nevada Gaming Commission, in the ab- 
sence of express legislation, attached to any 
State gaming license a condition that the licensee 
will be subject to disciplinary action should he 
discriminate because of race, color or creed 
against any person who comes on the licensed 
premises. 


Respectfully submitted, 


ROGER D. FOLEY 
Attorney General 

By: 

Michael J. Wendell 
Deputy Attorney General 
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Opinion No. 243 


September 1, 1961 
Gaming— 
Discrimination— 
Gaming Commission has power to 
determine that discrimination by 
licensees against persons of basis 
of race, color or creed, is an un- 
suitable method of operation, and 
to discipline licensees for such 
discrimination. 

Nevada Gaming Commission 

Carson City, Nevada 


Gentlemen: 


STATEMENT OF FACTS 


On March 8, 1960, in Opinion No. 143, this 
office took the position that the Gaming Com- 
mission could not attach a condition to all State 
gaming licenses, subjecting licensees to disci- 
plinary action for discrimination against patrons 
because of race, color, or creed. The reason given 
was that discrimination was only remotely con- 
nected with gaming control and licensing and, 
therefore, in the absence of express legislative 
authority, the Commission could not act against 
its licensees for such discrimination. The opinion 
limited the broad and seemingly all-encompass- 
ing language of pertinent gaming statutes and 
regulations to matters directly relating to licens- 
ing and controlling gambling. 

In 1961, by Chapter 364, Statutes of 1961, page 
731, the Legislature passed and the Governor 
signed into law a bill creating a Nevada Commis- 
sion on Equal Rights of Citizens. 


QUESTION 


We have been asked by the Las Vegas Branch 
of the National Association for the Advancement 
of Colored People what effect, if any, Chapter 
364, 1961 Statutes, has, in our view, on the posi- 
tion taken by us in Opinion 143 of March 8, 
1960. 


CONCLUSION 


1. Without considering Chapter 364, 1961 
Statutes, we believe Opinion No. 143 was in- 
correct in its conclusion. 


2. Chapter 364, 1961 Statutes, does not in- 
crease the powers of the Nevada State gaming 


authorities in regard to discrimination against 
persons on the basis of race, color and creed, 
but should be considered by the Nevada Gaming 
Commission and the Gaming Policy Board. 


ANALYSIS 
Conclusion No. 1 


NRS 463. 130(1) reads as follows: 

It is hereby declared to be the policy of this 
state that all establishments where gambling 
games are conducted or operated or where 
gambling devices are operated in the state of 
Nevada shall be licensed and controlled so as 
to better protect the public health, safety, 
morals, good order and general welfare of the 
inhabitants of the State of Nevada. 


NRS 463. 140(1) reads as follows: 


The provisions to this chapter with respect to 
state gaming licenses shall be administered by 
the state gaming control board and the Nevada 
gaming commission, which are hereby charged 
with administering the same for the protection 
of public and in the public interest in accord- 
ance with the policy of this state. 


Regulation 5.010 of the Nevada Gaming Com- 
mission and Nevada Gaming Control Board, 
entitled “Methods of operation”, reads in part as 
follows: 


1. It is the policy of the commission and the 
board to require that all establishments 
wherein gaming is conducted in this state be 
operated in a manner suitable to protect the 
public health, safety, morals, good order and 
general welfare of the inhabitants of the State 
of Nevada. 


2. Responsibility for the employment and 
maintenance of suitable methods of operation 
rests with the licensee, and willful or persistent 
use or toleration of methods of operation 
deemed unsuitable will constitute grounds for 
license revocation. 


3. The commission and the board deem that 
any activity on the part of a licensee, his 
agents or employees which is inimicable to the 
public health, safety, morals, good order and 
general welfare of the people of the State of 
Newada or which would reflect or tend to re- 
flect discredit upon the State of Nevada or the 
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gaming industry is an unsuitable manner of 
operation. Without limiting the generality of 
the foregoing, the following acts or omissions 
may be deemed unsuitable manners of opera- 
tion: 


(a) Failure to exercise discretion and sound 
judgment to prevent incidents which might 
reflect on the repute of the State and act as a 
detriment to the development of the industry. 


* & 


Chapter 214, 1961 Statutes, reads as follows: 


Sec. 4. Chapter 463 of NRS is hereby amended 
by adding thereto a new section which shall 
read as follows: 


1. The gaming policy board, consisting of the 
governor as chairman and the members of the 
commission and of the board, is hereby created. 


2. The governor may, from time to time, call 
meetings of the gaming policy board for the 
exclusive purpose of discussing matters of 
gaming policy. 


The Legislature has clothed the Gaming Com- 
mission with the responsibility of controlling the 
activities of gaming licensees to protect the pub- 
lic health, safety, morals, good order and general 
welfare of the inhabitants of Nevada. And, in 
addition, the Commission has established as its 
policy that any activity on the part of a gaming 
licensee which is “inimicable to the public health, 
safety, morals, good order and general welfare 
of the people of the State of Nevada or which 
would reflect or tend to reflect discredit upon 
the State of Nevada or the gaming industry is 
an unsuitable manner of operation.” It is further 
declared to be the policy of the Commission that 
“willful or persistent use or toleration of methods 
of operation deemed unsuitable will constitute 
grounds for license revocation.” 


In Nevada Tax Commission v. Hicks, 73 Nev. 
115, the Supreme Court made these significant 
statements: 


Throughout this country, then, gambling has 
necessarily surrounded itself with an aura of 
crime and corruption. Those in management 
of this pursuit who have succeeded, have done 


so not only through a disregard of law, but, in 


a competitive world, through a superior talent 
for such disregard and for the corruption of 
those in public authority. 

For gambling to take its place as a lawful 
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enterprise in Nevada it is not enough that this 
state has named it lawful. We have but of- 
fered it the opportunity for lawful existence. 
The offer is a risky one, not only for the 
people of this state, but for the entire nation. 


* & & 


The Court then went on: 


This court has already had occasion to note 
that the control and licensing of gambling is 
a duty demanding special knowledge and ex- 
perience * * *, 

The risks to which the public is subjected by 
the legalizing of this otherwise unlawful activi- 
ty are met solely by the manner in which 
licensing and control are carried out. The ad- 
ministrative responsibility is great. 

= & & 

We are dealing with the duty to determine the 
suitability of those who would secure or retain 
gambling licenses. * * * 

To accomplish its duty the commission must 
first define suitability: fix the standards by 
which it is to judge suitability. Here it acts 
administratively. Next it must ascertain and 
examine the facts of the particular case to de- 
termine whether its standards have been met. 
Here, in cases of revocation or suspension 
where the factual determinations are made 
after hearing and notice, the commission acts 
in a quasi-judicial capacity * * *. It is not 
the province of the courts to decide what shall 
constitute suitability to engage in gambling in 
this state. That is an administrative determina- 
tion to be made by the commission in the 
exercise of its judgment based upon its spe- 
cialized experience and knowledge * * * . 
Whether suitability as defined by the com- 
mission exists in the particular case is a 
question of fact and of evidence, not of 
administrative ruling. Judgment upon such 
questions is judgment which the courts are 
qualified to review. 

This is not to say that the administrative de- 
termination (as distinguished from the judi- 
cial), is wholly exempt from judicial scrutiny. 
Standards of suitability may be fixed which are 
so completely unrelated to the subject as to 
demonstrate that the administrative action of 
the commission in defining suitability was 
arbitrary, discriminatory, capricious, or wholly 
beyond the sphere of its authority * * *. 


The Supreme Court has thus established the 
guide lines within which the Commission may 
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examine factually any activity of a gaming 
licensee and, applying its special knowledge and 
experience, determine whether such activity con- 
stitutes a suitable or unsuitable method of opera- 
tion, keeping in mind that the standards of 
suitability must not be so unrelated to gambling 
as to be arbitrary, discriminatory, capricious, or 
wholly beyond the sphere of its authority. 

Since the Supreme Court has said that it is not 
within the province of the courts to decide what 
shall constitute suitability, it is certainly not 
within the province of the office of the Attorney 
General to do so. 

Therefore, if the Gaming Commission and the 
Gaming Policy Board should determine discrimi- 
nation on the basis of race, color and creed, is 
being practiced by gaming licenses: 


First, in not making available to all persons, 
because of their race, color or creed, all ac- 
commodations offered by the licensee to the 
general public, and Second, by discriminating 
in the employment of persons on the basis of 
race, color or creed, 


is inimical to the good order and general welfare 
of the inhabitants of the State of Nevada and 
reflects, or tends to reflect, discredit on the gam- 
ing industry and the State, then, the Commission 
may either condition gaming licenses against 
such discrimination, or, by amendment to its 
regulations, denominate such discrimination an 
unsuitable method of operation, thus subjecting 
licensees who so discriminate to disciplinary 
procedings. 

Because of the statutes, regulations, expres- 
sions of our Supreme Court, and for the reasons 
stated, supra, we reverse the conclusion reached 
in Opinion No. 143 of March 8, 1960. 


Conc.usion No. 2 


Section 2, subsection 1, of Chapter 364, 1961 
Statutes, reads as follows: 


It is hereby declared to be the public policy 
of the State of Nevada to protect the welfare, 
prosperity, health and peace of all the people 
of the state, and to foster the right of all per- 
sons reasonably to seek, obtain and hold em- 
ployment and housing accommodations, and 
reasonably to seek and be granted services in 
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places of public accommodation without dis- 
crimination, distinction or restriction because 
of race, religious creed, color, national origin 
or ancestry. 


After this declaration of policy all the Legis- 
lature saw fit to do to implement said policy was 
to create a Commission on Equal Rights to foster 
mutual respect and understanding among racial 
and ethnic groups, investigate and report in- 
stances of discrimination, and formulate and 
carry out educational programs. The Legislature 
did not see fit to empower the Equal Rights 
Commission to prevent discrimination. Certain- 
ly, then, the Legislature did not, by the equal 
rights act, impliedly increase the power of the 
State gaming authorities. 

Thus, it is our opinion that, in spite of the 
declaration of public policy in regard to civil 
rights, the powers and the duties of the gaming 
authorities remain the same. However, in de- 
termining whether or not discrimination on the 
basis of race, color or creed, against patrons and 
employees found to exist is inimical to the public, 
good order and general welfare of the people 
of the State of Nevada, and whether or not such 
discrimination reflects, or tends to reflect, dis- 
credit on the State or the gaming industry, the 
Gaming Commission and Gaming Policy Board 
should consider such declaration of public policy, 
but the weight to be given such public policy 
is entirely within the discretion of the Gaming 
Commission and the Gaming Policy Board. 

The primary duty in the field of civil rights 
delegated by the Legislature rests with the Equal 
Rights Commission, and not with the Gaming 
Commission and Gaming Policy Board. But, 
unlike the situation in the field of live entertain- 
ment (see our companion opinion of this date), 
the Equal Rights Commission cannot prevent 
discrimination in the same way local law en- 
forcement can protect against obscene, indecent 
and nude entertainment, and, therefore, the 
Gaming Commission and Policy Board should 
consider the inherent weakness of Chapter 364, 
1961 Statutes, in exercising its judgment as to 
whether or not it should act to prevent such 
discrimination. 

Respectfully submitted, 
/s/ ROGER D. FOLEY 
Attorney General 
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HOUSING 


Municipal Ordinances—lowa 


The Attorney General of Iowa has ruled that in the absence of express statutory authority no 
city in that state may constitutionally enact an ordinance prohibiting discrimination in pri- 
vate housing. The attorney general expressed the opinion that there is no such enabling 
statute currently effective in Iowa. 

July 24, 1961 rule that cities and towns are creatures of 
statutes with only those powers expressly 
conferred by statutes or reasonably and 
necessarily implied as incident to exercise 
an expressly conferred power. In this con- 
nection see the decision of the Supreme 
Court in the case of Gritton v. City of Des 
Moines and Cases cited therein. 


Honorable William F. Denman 
State Representative 
619 Savings and Loan Building 
Des Moines 9, Iowa 


Dear Mr. Denman: 


This letter is in response to your recent in- 
quiry in which you set forth the following: 


“Further doubt as to the power of Iowa 
cities and towns to adopt such an ordinance 


“The Commission on Human Rights of the 
City of Des Moines has adopted a resolu- 
tion urging the City Council to adopt an 
ordinance covering the subject of housing 
and sale of real property and specifically 
. . . (defining discrimination in housing, 
prohibiting said discrimination, and provid- 
ing subpoena power to Commission on Hu- 
man Rights and providing penalties). . .” 

“The contents of the foregoing resolution 
have been under study by the Council and 
Legal Department of the City of Des Moines 
and such study has revealed that throughout 
the United States, Fair Housing legislation 
had been adopted as of April 30, 1960, in 
seven states as applicable to private housing 
by act of the legislature. They are, Colorado, 
Connecticut, Massachusetts, Minnesota, 
New York, Oregon and Pennsylvania. 

“As of the same date, thirty-two cities in 
states having such enabling legislation had 
adopted Fair Housing ordinances applic- 
able to public housing but only two of them, 
New York and Pittsburgh, extended the pro- 
hibition of such ordinances to private real 
estate sales, rentals, or financing. 

“Thus, the question arises whether under 
Iowa laws, cities and towns have power to 
adopt ordinances regulating the sale, rental 
and financing of real estate in the absence 
of express enabling legislation by the Gen- 


eral Assembly or adoption of a Home Rule . 


amendment to the Constitution of Iowa. 

“The existence of such power in the absence 
of express enabling legislation appears in 
doubt by reason of frequently announced 


may exist in the fact that Chapter 368 and 
other sections of the Code of Iowa and par- 
ticularly Sections 368.6, 368.7 and 368.8 ex- 
pressly enumerate certain activities which a 
city or town may regulate or prohibit. Un- 
der the rule of statutory construction ex- 
pressio unius ext exclusio alterius doubt as 
as to the existence of the power in question 
arises which should be resolved by an At- 
torney General's opinion. 


The main subject matter of the proposed ordi- 
nance deals with discrimination in private hous- 
ing. Consequently, it must be determined 
whether the Code of Iowa contains any con- 
trolling provisions on the matter. 

A careful analysis of Chapter 413 (Cities and 
Towns—Housing Law) Code of Iowa, 1958, 
which sets forth in detail those provisions 
relating to housing (including the color of base- 
ment walls, see §413.64), reveals that no refer- 
ence has been made to discrimination in housing. 
It must then be determined whether there exists 
any other statutory authorization under which 
a city might enact such a proposed ordinance. 

The general powers of cities and towns are 
set forth in §366.1 and in Chapter 368, Iowa 
Code, 1958. Section 366.1 provides: 


“366.1. Power to pass. Municipal corpora- 
tions shall have power to make and publish, 
from time to time, ordinances, not incon- 
sistent with the laws of the state, for carry- 
ing into effect or discharging the powers and 
duties conferred by this title, and such as 
shall seem necessary and proper to provide 
for the safety, preserve the health, promote 
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the prosperity, improve the morals, order, 
comfort, and convenience of such corpora- 
tions and the inhabitants thereof, and to en- 
force obedience to such ordinances by fine 
not exceeding one hundred dollars or by 
imprisonment not exceeding thirty days.” 


This seemingly broad grant of power has been 
construed narrowly on repeated occasions by the 
Iowa Supreme Court. In Dotson v. City of Ames, 
251 Iowa 467 (1960) the court said at page 470: 


“It is elementary that municipalities have 
only those powers expressly given them, 
those which arise from fair implication and 
those necessary to carry out powers expressly 
or impliedly granted. Stoner McCray Sys- 
tem v. City of Des Moines, 247 Iowa 1313, 
1322, 78 N.W.2d 843, 849, 58 A.L.R.2d 1304. 
It is also well settled that grants of power to 
municipalities are strictly construed against 
the authority claimed, and in case of reason- 
able doubt must be denied. City of Mason 
City v. Zerble, 250 Iowa 102, 108, 93 N.W. 
2d 94, 98.” 


Specific delegations of power to cities and 
towns are set forth in Chapter 368, but the power 
to legislate on the matter of the “sale, rental, leas- 
ing or financing” of private housing is not one of 
those delegated powers. Cities and towns are 
also granted such other powers “. . . as are inci- 
dent to municipal corporations of like character, 
not inconsistent with the statutes of the state, for 
the protecion of their property and inhabitants, 
and the preservation of peace and good order 
therein. . . ” (§368.2, Iowa Code, 1958). How- 
ever, we do not find that the exercise of this 
power would be “necessarily or fairly implied 
in or incident to the powers expressly granted.” 
Gritton v. City of Des Moines, 247 Iowa 326, 331 
(1955). As was said in the Dotson case, supra, 
at page 471: 


“, . . The express mention of one thing im- 
plies the exclusive of the others. The Latin 
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phrase is ‘expressio unius est exclusio alter- 
ius. * * * “Thus the legislative intent is ex- 
pressed by omission as well as by inclu- 
sion.” 


By comparison, those cities, New York and 
Pittsburgh, which have enacted ordinances ap- 
plicable to private housing, have done so under 
grants of power essentially different than those 
powers granted to Iowa cities and towns. For 
example, the New York City ordinance, Local 
Laws of New York City, No. 80, 1957, was en- 
acted under the following provision: 


827. Extent of legislative power. Any 
enumeration of powers in this charter shall 
not be held to limit the legislative power of 
the council except as in this charter specifi- 
cally provided.” 


See also, Constitution of New York, Art. IX, §§8 
and 12; and New York City Home Rule Law, 
§11. The ordinance in question was upheld in 
Martin v. New York City, 22 misc.2d 389, 201 
N.Y.S.2d 111 (1960). The Pittsburg ordinance 
was enacted under §23185. Purdon’s Penna S.A. 
(As amended 1959, P.L. 478, §1.) (This ordi- 
nance apparently has not been tested in court 
and was not enacted under a Home Rule 
Charter). 


Neither Chapter 413, relating to housing, nor 
the general powers set forth in Chapter 368 con- 
stitute sufficient basis for the enactment of the 
proposed ordinance. It is the opinion of this 
office that the City of Des Moines cannot enact 
an ordinance relating to matters of discrimina- 
tion in the sale, rental, leasing or financing of 
private property without express statutory en- 
abling legislation. (With relation to public hous- 
ing, see: M.F. 187, Laws of Iowa, 59th General 
Assembly, 1961.) 


Sincerely yours, 


/s/ EVAN HULTMAN 
Attorney General 








TABLE OF CASES 
Cumulative, 1961 


IN THIS LISTING, the official style of each case in the four 1961 issues appears 
in italic type. The reverse citations are in Roman type. A complete table of cases 
for the first two volumes of RACE RELATIONS LAW REPORTER appears at 
2 Race Rel. L. Rep. 1238; the table of cases for succeeding volumes appears in 
the last issue of the particular volume. 


Abernathy v Patterson 969, 1062 Augustus v Bd of Pub Instr of Escambia 
Adams v City of Park Ridge 1059 come 73, 689 
Agron; People (NY) v 117g Aurora, City of; Egan v 15, 768 
Alabama; Anderson v 49g Avent o North Carolina 172, 410 
Alabama; Seals v 409 Bailey v Henslee 589 
Alabama St Bd of Ed v Dixon 755, 968 Bailey v Patterson 1131, 969 
Alabama; US v 189 Bailleaux; Hatfield v 767 
Allen; La St Bd of Ed v gg Baldwin » Morgan 566 
Allen'0'Co Sch’ Bd of Prince Rdio Co'Ve 429,749 Batatees Perkins v 127 
Allen v Sch Bd of City of Charlottesville 1011 Resceatt; ‘US v 201 
Anderson © Alabomea 409 Bazemore v Bertie Co Bd of Elections 477 
Andeteon 0 'Cladilen 1120, 968 Bd of Ed of Chattanooga; Mapp v 9 
Anderson 0 Moses 199 Bd of Ed, City of Knoxville; Goss v 426 
Anenberg; Waterman v 1058 Bd of Ed of Highland Park; Woods v 982 
Angel; La St Bd of Ed v 90 Bd of Ed of Obion Co; Vick v 1001 
Antelope v State (Wyo) 240 Bd of Pub Instr of Duval Co Fla v Simpson 410 
Application of Muraviov 588 Bd i ogee of Sumter Co Sch oe se 
Arnett, In the Matter of, and Seattle 5 

General Hospital 33g«—CCBeatty; US v 201 
Arradondo; State (Minn) v 1175  Berryo US 282, 968 
Assn of Citizens Councils of La; US v 902 ~—~«2Bertie Co Bd of Elections; Bazemore v 477 
Atkeison; US v 200. Billups v City of Birmingham 1089 
Atlanta, City of; Hilltop Apts v 67,411 Binns v State (Ark) 598 
Atlantic White Tower System; Slack v 259 Birmingham, City of; Phifer v 969 


1239 








1240 RACE RELATIONS LAW REPORTER [Vox. 6 


Birmingham, City of; Shuttlesworth v 
Birmingham, City of; White v 


969 
1082 


Birmingham Transit Co; Boman v 545, 1171 


Blackburn v State (Wyo) 240 
Bldg Service Employees Internat] Union; 
DeMatas v 1208 
Boggs; Peters v 979 
Boman v Birmingham Transit Co 545, 1171 
Borders v Rippy 746 
Boyd; US v 200 
Braden v US 53, 410 
Braunfeld v Brown 388 
Brazier v Cherry 135, 772, 968 
Brenner; Great Cove Realty Co Inc v 409 
Briscoe; State (La) v 168 
Briscoe v State (Tex) 170 
Brooks v City of Tallahassee 1099 
Brooks v State (Tex) 276 
Brown; Braunfeld v 388 
Brown v State (Miss) 780 
Buchanan; Evans v 685 
Burkett; Swann v 833 
Burton v Wilmington Parking Authority 379 
Bush; City of New Orleans v 409 
Bush; Denny v 408 
Bush; Tugwell v 409 
Bush v Orleans Parish Sch Bd 74, 413 
Butler w Ellis 454 
Calhoun v Latimer 976 
Carter; People (Cal) v 1172 
C ‘se v Colo Anti-Discrim Comm 835 
Chapel Hill City Bd of Ed; Vickers v 728 
Charlottesville, Sch Bd of; Dodson v 439 
Chattanooga, Bd of Ed; Mapp v 107, 997 
Cherry; Brazier v 135, 772, 968 
Christian; Jemison v 522 


City of Atlanta v Hilltop Apts 67, 411 
City of Birmingham; Billups v 1089 
City of Birmingham; Gober v 1085 
City of Birmingham; Phifer v 969 
City of Birmingham; Shuttlesworth v 1089 
City of Charleston; Cummings v 486 
City of Darlingto v Stanley 798 
City of Greenville v Peterson 1090 
City of Miami; Prymus v 491 
City of Mobile; Sawyer v 484 
City of New Orleans v Bush 409 
City of Salisbury, Respondent, and Mehta, 

Applicant 1123 
City of Tallahassee; Brooks v 1099 
Colangelo; Comn Against Discrim v 349 
Colorado Anti-Discrim Comn; Case v 835 
Colorado Anti-Discrim Comn; Continental 

Air Lines v 805 
Comn Against Discrim on relation of 

Fowler v Colangelo 349 
Comn on Civil Rights v Swanson 345, 841 


Comn on Human Relations v Greater 
Philadelphia Restaurant Operators Assn 337 


Commonwealth (Va); Randolph v 471 
Congress of Racial Equality; Douglas v 1161 
Conley v Gibson 818 
Connecticut Comn on Civil Rights; 

Swanson v 841 
Connor; Shuttlesworth v 850 
Contee v State (Md) 263 


Continental Air Lines Inc v Colo 
Anti-Discrim Comn 


805 
Coppock v Credit Bureau of Albuquerque 335 
Crossley v State (Tex) 263 


Crown Kosher Super Mkt of Mass; 
Gallagher v 388 


Cummings v City of Charleston 486 
Daniels; US v 616 


1961-62] 


Danner; Holmes v 125 
Davidson Co Bd of Ed; Maxwell v 114 
Davis; East Baton Rouge Parish Sch Bd v_ 81 
Davis; McCraine v 81 
Deal; US v 474 
Deerfield Park Dist v Progress 

Development Corp 487 


DeMatas v Bldg Service Employees 


Internat'l Union 1208 
Dennis; People (NY) v 147 
Denny v Bush 408 
Detroit, City of; Ragland v 208 
Dixon v Ala St Bd of Ed 755, 968 


Dodson v Sch Bd of City of Charlottesville 439 


Dougherty; Smith v 453 
Douglas v Congress of Racial Equality 1161 
Dove v Parham 682, 971 
Drews v State (Md) 252 
DuBos v City of Montgomery 146 
Durham City Bd of Ed; Wheeler, 

Spaulding v 733 
East Baton Rouge Parish Sch Bd v Davis 81 
Egan v City of Aurora 15, 768 
Ellis; Butler v 454 
Erickson v Sunset Memorial Park Assn 504 
Escambia Co Fla, Bd of Pub Instr of; 

Augustus v 73, 689 
Evans; Robinson v 117 
Evans v Buchanan 685 


Evergreen Cemetery of Seattle; Price vy 255 


Ex parte Seals; Seals v State (Ala) 268 
Fair; Meredith v 1028 
Farmer; State (Miss) v 544 
Fay; US ex rel Thompson v 1058 
Ferguson; In re 456 


TABLE OF CASES 


1241 


Flax v Potts 1006 
Florida Legis Investig Comm; Gibson v 244, 409 
Florida Legis Investig Comm; Graham v 244 
Flores v Los Angeles Turf Club, Inc 512 


Fox v North Carolina 181, 410 
Fraiser; US v 1167 
Funchess v Lindsey 1046 
Gallagher v Crown Kosher Super Mkt 

of Mass 388 
Gallion; In re 185 
Gallion; NAACP v 497 
Garner v State (La) 168, 943 
Gast v Gorek 260 
Gaylord; Shuttlesworth v 1101 
Gibson; Conley v 818 
Gibson v Fla Legis Investig Comm 244, 409 
Gilliam; Wells v 822 
Gladden; Anderson v 1120, 968 
Glover v State (Ga) 1179 
Gober v City of Birmingham 1085 
Goldfinch; State (La) v 794, 969 
Goldman; Torzillo v 127 
Gomillion v Rutherford 241 
Gorek; Gast v 260 
Goss v Bd of Ed of City of Knoxville 426 
Graham v Fla Legis Investig Comm 244 
Grasheim; People of NY on relation of 

Cavers v 463 
Great Cove Realty Co Inc v Brenner 409 


Greater Philadelphia Restaurant Operators 


Assn; Comm on Human Relations v 337 
Greensboro City Bd of Ed; McCoy v 721 
Greenville Airport Comn; Henry v 231 
Green v Sch Bd of City of Roanoke 1016 
Gremillion v US 410 


Greyhound Corporation; Lewis v 





1242 RACE RELATIONS LAW REPORTER 


Griffin v State of Maryland 853 
Hall; Harvin v 83 
Hall v St Helena Parish Sch Bd 83, 416, 694, 969 
Hammond v Kirby 622 
Hampton v City of Jacksonville 850 
Hannah v Home Ins Co 410 
Hardwick v Hurley 454 
Haridor Realty Corp; Jones v 1224 
Harrison; NAACP Legal Def & Ed Fundy 249 
Harrison; NAACP v 410 
Harrison v Tucker 262 
Harris; Rowe v 1068 
Harvin v Hall 83 
Hatfield v Bailleaux 767 
Henderson v Trailway Bus Co 467 
Henry v Greenville Airport Comn 231 
Henslee; Baile v 589 
Hernandez; People (NY) v 263 
Hildreth; US v 185 
Hills; State (La) v 578 
Hilltop Apts v City of Atlanta 67, 411 
Holland v Bd of Pub Instr of Palm 

Beach Co Fla 691 
Holmes v Danner 125 
Home Ins Co; Hannah v 410 
Hood v Bd of Trustees, Sumter Co Sch 

Dist No 2 104, 424, 996 
Hoston; State (La) v 168 
Hot Shoppes, Inc; Williams v 512 


Howard Savings Institute of Newark v Peep 443 
Howard v Co Sch Bd of Alleghany Co 1043 


Hoyt v State (Fla) 963 
Hudson v Nixon 492 
Hughes v Noble 1068 
Hunter; Robinson v 467 
Hurley; Hardwick v 454 


In re Ferguson 
In re Gallion 


Internatl Brotherhood of Firemen & 
Oilers; Sells v 


In the Matter of Arnett and Seattle 
General Hospital 


In the Matter of ATUSF Ry Co 
In the Matter of Colwash 

In the Matter of Wyckoff 
Intracoastal Terminal Inc; NLRB v 
Iseley v Co Sch Bd of Roanoke Co 
Jacksonville, City of; Hampton v 
Jeffers v Whitley 

Jemison v Christian 

Johnson v State (Tex) 

Jones v Haridor Realty Corp 
Kates v Lefkowitz 

Katzen; Trowbridge v 

Kennard v State (Miss) 

Kilby v Sch Bd of Warren Co 
Kirby; Hammond v 

Knight v State Bd of Ed 

Koch v Zuieback 

Kostal v Stoner 

Latimer; Calhoun v 

Lauderdale v State (Ark) 

La Vallee; Pierce v 

Lefkowitz; Kates v 

Legislature of La v US 

LeLong v Sutherland 

Lewis v Greyhound Corp 


Lindsey; Funchess v 


Lombard v Louisiana 

Los Angeles Turf Club Inc; Flores v 
Louisiana ex rel Gremillion v NAACP 
Louisiana; Lombard v 


[Vou. 6 


185 


213 


332 
239 
786 
494 
1021 


BBs 


170 
1224 


1121 
612 
121 
622 

1036 
772 

1058 
976 
599 

1059 


1052 
1153 








1961-62] TABLE OF CASES ; 1243 
Louisiana St Bd of Ed v Allen 89  Muraviov; Application of 588 
Louisiana St Bd of Ed v Angel 90  Mustachio; NY SCAD on Complaint of 
Louisville, Ky; Juvenile Integration seeded 5 
Demonstrations 782 Myers; St Bd of Pub Welfare v 235 
Luizzi; People (Cal) v 281 NAACP Legal Def & Ed Fund v Harrison 249 
Mack; State (La) v 267 NAACP; Louisiana ex rel Gremillion v 385 
Mapp v Bd of Ed of City of NAACP v Gallion 497 
Canetti 107, 997 NAACP 0 Harrison 410 
Martin v State (Ga) 166 NAACP; Webb City v 1095 
Maryland Penitentiary; Warden of; Rayne v 275 Navajo Tribe v NLRB 494 


Maryland; Drews v 252 
Mayor & Selectmen of McComb City; US v 1169 
Maxwell v Co Bd of Ed of Davidson Co 114 


McCoy v Greensboro City Bd of Ed 721 
McCraine v Davis 81 
McGinley; Two Guys From Harrison- 

Allentown v 388 
McGown v State (Md) 388 
Mecklenburg Co Bd of Ed; Morrow v 722 
Mehta, Applicant, and City of Salisbury, 

Respondent. 1123 
Memphis Bd of Ed; Northcross v 428 
Memphis, City of; Turner v 233 
Memphis, City of; Watson v 828 
Memphis Transit Management Co; 

Mitchell v 523 
Meredith v Fair 1028 
Michigan State Bar; Saier v 1067 


Mitchell; Progress Development Corp v 222 
Mitchell v Memphis Transit Management 


Co 523 
Mitchell v State ex rel Henslee 576 
Monroe v Pape 16 
Montgomery, City of; DuBose v 146 
Morgan; Baldwin v 566 
Morrow v Mecklenburg Co Bd of Ed 722 
Moses; Anderson v 129 


New Orleans, City of; State ex rel Dupasv 216 


New Rochelle, Bd of Ed of City of; 
Taylor v 90, 418, 700, 968 


New York SCAD on Complaint of Flott 
v Mustachio 


Niklaus v Simmons 1067 
Nixon; Hudson v 492, 
NLRB v Intracoastal Terminal Inc 482 
Noble; Hughes v 1068 
North Carolina; Avent v 172, 410 
North Carolina; Fox v 181, 410 
North Carolina; Williams v 182, 410 
Norwood v Tucker 59, 682 
Olesen; Toscano v 126 
O’Meara v Washington St Bd Against 

Discrim 1109 
Orlando v Stearnes 821 
Orleans Parish Sch Bd; Bush v 74, 413 
Outen; State (SC) v 280 
Palm Beach Co Fla, Bd of Pub Instr of; 

Holland v 691 
Pape; Monroe v 16 
Parham; Dove v 682, 971 
Park Ridge; City of; Adams v 1059 

* Patterson; Abernathy v 1062, 969 
Patterson; Bailey v 1131, 969 


Peep; Howard Savings Institute of 
Newark v 443 








1244 - RACE RELATIONS LAW REPORTER 


Pegelow; Sewell v 770 
People (Cal) v Sweeney 267 
People (Cal) v Carter 1172 
People (NY) on relation of Cavers v 

Grasheim 463 
People (NY) v Agron 1176 
People (NY) v Dennis 147 
People (NY) v Hernandez 263 
People (NY) v Wilson 1177 
Perkins v Banster 127 
Perry v State (Ark) 283 
Peterson; City of Greenville v 1090 
Peters v Boggs 979 
Phifer v City of Birmingham 969 
Pierce v LaVallee 1059 
Poirier; Pryor v 1098 
Potts; Flax v 1006 
Price v Evergreen Cemetery Co of Seattle 255 
Prince Edw Co Va Sch Bd; Allen v 432, 749 
Pritchard v Smith 455 
Progress Development Corp; Deerfield 

Park Dist v 487 
Progress Development Corp v Mitchell 222 
Prymus; City of Miami v 491 
Pryor v Poirier 1098 
Ragland v City of Detroit 208 
Randolph; State (SC) v 784 
Randolph; Turner v 825 
Randolph v Commonwealth (Va) 471 
Rayne v Warden, Md Penitentiary 275 
Redmond; Wagner v 86 
Re Juveniles, Louisville, Kentucky 782 
Richmond; Sch Bd of City of; Wardeny 1025 
Rippy; Borders v 746 
Robinson v Evans 117 
Robinson v Hunter 467 


[Vot. 6 
Rogers; State (La) v 1173 
Romano; US v 616 
Rowe v Harris 1068 
Rucker v State (Tex) 183 
Rudnicki v Sullivan 127 
Rutherford; Gomillion v 241 
Saier v St Bar of Michigan 1067, 969 
Samuels v State (Ga) 166 
Sawyer v City of Mobile 484 
Sch Bd of Alleghany Co; Howard v 1043 


Sch Bd of City of Charlottesville; Allenv 1011 
Sch Bd of City of Richmond; Warden v 1025 


Sch Bd of City of Roanoke; Green v 1016 
Sch Bd of Roanoke Co; Iseley v 1021 
Seals, ex Parte 268, 409 
Seals v State (Ala) 268, 409 
Seattle Genl Hosp; Matter of Arnett 338 
Sells v Internatl Brotherhood of Firemen 

& Oilers 213 
Sewell v Pegelow 770 
Shuttlesworth v City of Birmingham —_ 1089, 969 
Shuttlesworth v Connor 850 
Shuttlesworth v Gaylord 1101 
Simmons; Niklaus v 1067 
Simpson; Bd of Pub Instr of Duval Co Flav 410 
Singleton v State (Tex) 620 
Slack v Atlantic White Tower System 259 
Sloan v 10th Sch Dist, Wilson Co 744, 999 
Smith v Dougherty 453 
Smith; Pritchard v 455 
Spaulding v Durham City Bd of Ed 733 
Stanley; City of Darlington v 798 
State (Ala); Seals v 268 
State (Ark); Binns v 598 
State (Ark); Lauderdale v 599 


State (Ark); Stewart v 610 








1961-62] 


State (Ark); Perry v 283 
State Bar of Mich; Saier v 1067 
State Bd of Ed; Knight v 1036 


State ex rel Adams v Super Ct, Okanogan Co 239 


State ex rel Dupas v New Orleans 216 
State ex rel Henslee; Mitchell v 576 
State ex rel Starlund v Super Ct, Yakima Co 239 
State (Fla); Hoyt v 963 
State (Ga); Glover v 1179 
State (Ga); Martin v 268 
State (Ga); Samuels v 166 
State (Ga); Walker v 171 
State (Ga); Wright v 1092 
State (La); Garner v 943 
State (La) v Briscoe, Garner, Hoston 168 
State (La) v Goldfinch 794 
State (La) v Hills 578 
State (La) v Hoston 168 
State (La) v Mack 267 
State (La) v Rogers 1173 
State (La) v Wilson 271 
State (Md); Contee v 263 
State (Md); Griffin v 853 
State (Minn) v Arradondo 1175 
State (Miss); Brown v 780 
State (Miss); Kennard v 612 
State (Miss); Stokes v 585 
State (Miss) 6 Farmer 544 
State (NC) v Avent 172, 410 
State (NC) v Fox 181, 410 
State (NC) v Williams 182, 410 


State (NJ) v Walker 275 


State of Georgia v US 1159 
State (SC) v Outen 280 
State (SC) v Randolph 784 


TABLE OF CASES 


1245 
State (Tex); Briscoe v 170 
State (Tex); Brooks v 276 
State (Tex); Crossley v 183 
State (Tex); Johnson v 170 
State (Tex); Rucker v 183 
State (Tex); Singleton v 620 
State (Tex); Tucker v 170 
State (Wyo); Antelope, Blackburn v 240 
St Bd of Pubilc Welfare v Myers 235 
Stearnes; Orlando v 821 
Stewart v State (Ark) 610 
St Helena Parish Sch Bd v Hall 83, 416, 694, 969 
Stokes v State (Miss) 585 
Stoner; Kostal v 1058 
Sullivan; Rudnicki v 127 
Sunset Mem Park Assn; Erickson v 504 
Sutherland; LeLong v 1052 
Swann v Burkett 833 


Swanson v Comn on Civil Rights of the State 


of Conn 345, 841 
Sweeney; People (Cal) v 267 
Tallahassee; City of; Brooks v 1099 
Taylor v Bd of Ed of 

New Rochelle 90, 418, 700, 968 
Tenth Sch Dist of Wilson Co; Sloan v 744, 999 
Torzillo v Goldman 127 
Toscano v Olesen 126 
Trailways Bus Co; Henderson v 467 
Trowbridge v Katzen 1121 
Trunko; US v 128 


Trustees of Charlotte College Community 


System; Wynn v 1032 
Tucker; Harrison v 262 
Tucker; Norwood v 59, 682 
Tucker v State (Tex) 170 


Tugwell v Bush 409 











1246 RACE RELATIONS LAW REPORTER 


Turner v City of Memphis 233 
Turner v Randolph 825 
Two Guys from Harrison-Allentown v 

McGinley 388 
US; Berry v 282, 968 
US; Braden v 53, 410 
US ex rel Thompson v Fay 1058 
US; Gremillion v 410 
US Klans; US v 528 
US; Legislature of La v 408 
US; State of Georgia v 1159 
US v Alabama 189 
US v Atkeison 200 
US ov Assn of Citizens Councils of Louisiana 802 
US v Barcroft 201 
US v Beaty 201 
US v Boyd 200 
US v Daniels 616 
US v Deal 474 
US v Fraiser 1167 
US v Hildreth 185 
US v Mayor & Selectmen of McComb City 1169 
US v Romano 616 
US v Trunko 128 
US v US Klans 528 
US v Wood 1069 
Vickers v Chapel Hill City Bd of Ed 728 
Vick v Bd of Ed of Obion Co 1001 





[Vou. 6 
Wagner v Redmond 86 
Walker; State (NJ) v 275 
Walker v State (Ga) 171 
Warden v Sch Bd of City of Richmond 1025 
Warren Co Sch Bd; Kilby v 121 
Washington St Bd Against Discrim; 

O’Meara v 1109 
Waterman v Anenberg 1058 
Watson v City of Memphis 828 
Webb City » NAACP 1095 
Wells v Gilliam 822 
Wheeler v Durham City Bd of Ed 733 
White v City of Birmingham 1082 
Whitley; Jeffers v 988 
Williams; State (NC) v 182, 410 
Williams v Hot Shoppes 512 
Williams v North Carolina 182, 410 
Wilmington Parking Authority; Burton v 379 
Wilson; People (NY) v 1177 
Wilson; State (La) v 271 
Wood; US v 1069 
Woods v Bd of Ed of Highland Park, Mich 982 
Wright v State (Ga) 1092 
Wyckoff; In the matter of 786 
Wynn v Trustees of Charlotte Community 

College System 1032 
Young; State (SC) v 614 


Zuieback; Koch v 772 











INDEX 
Volume VI, 1961 


This Cumulative Index to Volume VI of the Race Relations Law Reporter is ar- 
ranged generally on a topical and geographical basis. It is intended to supple- 
ment similar indexes at 2 Race Rel. L. Rep. 1249, 3 Race Rel. L. Rep. 1287, 4 
Race Rel. L. Rep. 1115, and 5 Race Rel. L. Rep. 1295. Unless otherwise 
reas pee by the use of the year date, all legislation reported in Volume VI is 1961 
egislation. 





1247 


Administrative Agencies LICENSING AGENCIES Alabama 
Race on application forms 
APPLICATION FORMS (Cal) 658 CIVIL RIGHTS 
Race deleted (Cal) 654 HOUSING Abernathy v Patterson 1062 
BIRTH CERTIFICATES Comn Against Discrim v pte g hg age 1068 
Race deleted (Md) 651 yg Mow), ey AGP USDC MD” 455 
EDUCATION Swanson (Conn) COLLEGES & UNI- 
Bates v St Univ (NY) 1215 Jones v Haridor Realty VERSITIES 
Supt of Schools ruling Corp (NJ) 1224 Dixon v Ala St Bd of Ed = 755 
Ga 1218 Application of Pub Accomm 
Johnson City desegregation Act to housing (Conn) 345 CRIMINAL LAW 
plan (Tenn) Property Management Billups v City of 
ingsport desegregation Letters (Fed) 847 Birmingham 1089 
plan (Tenn) 829 Rest Est an regu- ie say oe v City of a 
ations (Pa ontgomery 
EMPLOYMENT , Real estate transactions Gober v City of 
Comn on Human Relations 2 901 Birmingham 1085 
v Greater Phila Restaurant Shuttlesworth v City of 
Operators Assn (Pa) 837 PERSONNEL Birmingham 1089 
Coppock v Credit Bureau of Dept rules (Ky) 844 White v City of 
agg VE (N Mex) 385  pypric Birmingham 1082 
Deddetas v Big Service ACCOMMODATIONS ELECTIONS 
Employees Intl Union z 
SCAD v Mustachio (barber In re Gallion; US v Hildreth 185 
Matter of Arnett & Seattle eat (NY 2 355 Gomillion v Rutherford 241 
Genl Hospital (Wash) 338 Non-discrim by lending US v Alabama 189 
Matter of AT&SF Co (Cal) 332 agencies (banks) (Cal) $54 paMENTAL 
One Fair Practices 1913 REAL ESTATE BROKERS FACILITIES 
Proves Comm-Lockheed —_— policy, a & rental Sawyer v City of Mobile 
joint statement of property (Mass) gol course 484 
President’s.Comm ruling 1207 RESTRICTIVE COVENANTS Shuttlesworth v. Gaylord om 
Regulations implementing Property acquired under (general ) 110 
Soh eh i ay m Hf Vets Act (Cal) 859 ORGANIZATIONS 
of Defense directive : 
regulation (Fe 
an. . RECREATIONAL 
GOVERNMENTAL . FACILITIES 
a Mee 
exandria Council policy ? gene 
(Va) Brooks v City of Talla- Sawyer v City of Mobile 
Secty of Interior regulation 651 Hu wg Gr envill 1099 (golf course 484 
e ee: 
INDIANS ‘Airport Comn (SC) 931 | TRANSPORTATION 
Termination of Menominee Turner v City of Memphis Baldwin v Morgan (stations, 
Tribe trust (Tenn) waiting rooms) 








1248 RACE RELATIONS LAW REPORTER 


Boman v Birmingham 
a (passenger on 
45,1171 
are v Greyhound Corp 
g 
State ex rel Gallion v 
Doe (bus) 528 
US v US Klans (bus) 528 
TRIAL PROCEDURE 
Ex Parte Seals; Seals v State 268 


11538 


Amusement Parks 
Drews v State (Md) 252 
Griffin v State (Md) 853 

Anti-Discrimination Statutes 
Cal Ch 1078, restrictive 

covenants 
Cal Ch 1877, restrictive 


covenants 1208 
Cal Ch 1983, insurance 


rates 1194 
Cal Ch 2116, urban 

renewal 1191 
Cal Ch 2167, urban 

renewal 1192 
Canada, Ontario, Bill 61, 
housing, pub accomm 881 


Colo, Denver, city council 

ordinance, golf courses 1200 
Conn Act 472, housing 877 
Del, Wilmington, ordi- 


nance, restaurants 885 
Fla, Jacksonville, ordi- 

nance, separate taxi 

law repealed 1204 
Idaho 309, employment, 

pub accomm 630 


Ill HB 99, accomm or 


services 
Ill SB 609, FEPC created 868 
Ind Ch 208, FECP created 1182 


oenged: duties 625 
181, non-compli- 

ance with MCAD order 641 
Mass Ch 570, amendment, 

anti-discrim stat 8638 
Md Ch 447, state 

employees 1186 
Md Ch 448, state contracts 1185 
Mo SB 257, comn 


established 455 
Mo, St Louis, ordinance, 
pub accomm 881 


Minn, bill re housing; 
PC name changed 636 
Nev Ch 864, pub policy; 


comn created 631 
NH Ch 219, housing, 

pub accomm 886 
NJ Ch 106, housing 1187 
NY 254, insurance rates 880 
NY Ch 414, housing 645 
NY Law Against Dis- 

crimination, housing 877 


ae City amendment, local 


law 55 863 
N Dak, bill re equal rights 

in public places 644 
Ohio HB 918, pub accomm 1196 


Ore SB 75, pub accomm 644 


Pa Act 19, housing $20 
Pa Act 341, Fair Educa- 

tion Opportunity Act 865 
Virgin Islands Act 710, 

general 859 


Wash Ch 108, cemeteries 642 
W Va HB 115, comn cre- 
ated; employment, pub 


accomm 633 
Wyo Ch 103, pub facilities 649 


Arkansas 


CIVIL RIGHTS 


Pritchard v Smith 455 
Rowe v Harris . 1068 
US v Trunko 128 
PUBLIC SCHOOLS 
Dove v Parham 679, 971 
Norwood v Tucker 59, 682 
TRIAL PROCEDURE 
Bailey v Henslee 589 
Binns v State 598 
Hammond vy Kirby 622, 
Lauderdale v State 599 
Mitchell v State ex rel 
Henslee 576 
Perry v State 283 
Stewart v State 610 
Articles 
EDUCATION—SURVEY OF 
DEVELOPMENTS, 
1957-1961 905 


Attorneys General Opinions 


Cal: practices of beverage 


licensees 
Cal: property transferred 

by Vets Admin 861 
Cal: application forms 658 
Ga: tuition grants 1227 
Iowa: city authori 1237 
Nev: gambling ha 1230 
La: absentee voting, 

illiterates 656 
La: function, State Ad- 

visory Comm 655 
La: organizations, 

teachers 1228 

Bibliography 923 


Breach of Peace 


Bailey v Patterson (Miss) 1181 
Brown v State (Miss) 780 
Garner v State (La) 943 
Matter of Wyckoff (Miss) 786 
Re Juvenile Demon- 

strations (Ky) 782 
State v Farmer (Miss) 544 
State v Randolph (SC) 784 


Buses 


Boman v er Te 
Transit Co (Ala) 545, 1171 
Douglas v Core (Miss) 1161 


[Vo.. 6 


Georgia v US (Ga) 1159 
emison v Christian (La) 5 
is v Greyhound Corp 


(Ala) 
Mitchell vy Memphis Transit 


Management (Tenn) 523 
State ex rel Gallion v Doe 

(Ala) 528 
State v Farmer (Miss) 544 
US v Fraiser (Miss) 1167 


US v Mayor & Selectmen 
of McComb City — 1169 
US v US Klans (Ala 528 


California 


CIVIL RIGHTS 
Koch v Zuieback 772 
Toscano v Olesen 126 
CONSTITUTIONAL LAW 
In re Ferguson 456 
EMPLOYMENT 
Matter of AT&SF Ry Co 832 
HOUSING 
Hudson v Nixon 492 
Swann v Burkett 833 
Ch 2116, urban renewal 1191 
Ch 2167, urban renewal 1192 
INSURANCE 
Ch 1983, discriminatory 
rates 1194 
LICENSING AGENCIES 
Atty Genl opin: applica- 
tion forms 
Dept of Vocational & Prof 
standards: application 
orms 
PUBLIC 
ACCOMMODATIONS 
Flores v Los Angeles Turf 
Club, Inc (race track) 512 
Atty Genl opin: beverage 
licensees 
Non-discrim by lending 
agencies 
Ch 1187, business 
establishments 1200 
REAL ESTATE 
Ch 1078, restrictive 
covenants 1203 
Ch 1877, restrictive 
covenants 1203 
RESTRICTIVE COVENANTS 
Property acquired under 


Cal Vets Act 859 
Property transferred by 
Vets Admin 861 


TRIAL PROCEDURE 
Application of Muraviov 588 


People v Carter 1172 
People v Luizzi 281 
People v Sweeney 267 


VITAL STATISTICS 
Ch 554, marriage 
certificates 1206 


Canada 


HOUSING, PUBLIC 
ACCOMMODATIONS 
Ontario Bill 61 881 























1961-62] 


TOPICAL INDEX 














1249 
Cemeteries Teh, fet & re ac 60 aE Mastin» 3 (Ga) 166 
SS ov Comn am tat 
Erickson v Sunset Mem SC Conc Res H. 1004, oT En: rap - 
Park Assn (Minn) powers reserved to states 317 
Price vy Evergreen Cemetery Delaware 
Co of Seattle (Wash) 255 pea 
Criminal Law PUBLIC 
Civil Rights Billups v City of gee aes tener ar 
Abernathy v Patterson Birmingham ( 1089 ( ae ae 
(Ala) y 1062 Dende v Metropolitan restaurant ) 885 
Adan & Cle of Pik Pkg Store Assn (NY) 139 PUBLIC SCHOOLS 
Ridge (Ill Briscoe v State (Tex) 170 Evans v Buchanan 685 
Brown v State (Miss) 780 
Anderson v Moses (NY) _ 129 City of Darlington v GOVERNMENTAL 
cane ¥ Sees [Ss 135, Min Stanley (SC 798 FACILITIES 
utler v 
Beam v City of Ausor ST ogy, °° ny ela Dak 
15, 768 DuBose v City of 6 eee Anata) STD 
Hardwick v ey (Ill) 454 Montgomery (Ala) 146 
Hughes v Noble ee} 1068 Gaae State (La) 943 Education 
Koch v Zuieback (Cal) 772 Gober v City of 
tae v Feith.) owe Birmingham (Ala) 1085 ALABAMA 
Niklaus v Simmons (Neb) 1067 ae ror ailways 467 Dixon v Ala St Bd of Ed 755 
Perkins v_ Banster ve 127 Johnson v State (Tex) 170 ARKANSAS 
Pierce v LaVallee (NY 1059 Martin v State (Ga 166 Dove v Parham 679, 971 
ete iemerad Ark) ae Matter of Wyckoff ‘ Miss) 786 Norwood v Tucker 59, 682 
Rudnicki v Sullivan ( Mass) 127 roe ays Govbin 147 COLLEGES AND 
Saler v State Bar (Mich) 1067 Poona eh Ree a UNIVERSITIES 
Sewell v reeew (Fi i} 770 Consents Grasheim (NY) 463 Dixon v Ala St Bd of Ed 
Smith v — erty (Ill 458 mee h v Games Ala) 
Torzillo v Goldmann (NJ) 127 eelth (V. A 471 Holmes v Danner (Ga) 125 
Toscano v Olesen (Cal) 126 Re’ Juvenile Penne Knight v State Bd of Ed 
US ex rel Thompson v Fay tions (Ky) 782 (Tenn) 1036 
NY 1058 Robinson v Hunter (Va) 467 Meredith v Fair (Miss) 1028 
US v Trunko (Ark) 128 Rucker v State; Crossley Wynn v Trustees of Char- 
US v Wood eset 1069 v State (Tex) 170 otte Community College 
wy) v Anenberg 1058 Samuels v State (Ga) 166 System (NC) 1082 
Local Rule No. 1, USDC SEY Aiy f — yqgg «DELAWARE 
MD (Ala) 455 State v Avent (NC} 172 Evans v Buchanan 685 
State v Briscoe (La) 168 FLORIDA 
Colorado Stal v ee é ma Bi Augustus v Bd of Public 
CIVIL RIGHTS tate v Fox Instr, Escambia Co —_78,, 689 
Kostal v Stoner 1058 Presi y Galdanch (ha La) ii on nee Palm Beach 691 
EMPLOYMENT State v Hoston (La) 168 
Continental Air Lines v aa sl Sneek Ne } = a ee a 
hago s tate v Williams alhoun v_ Latimer 976 
Colo Anti Discrim Comm 805 Tucker v State (Tex) 170 City of Atlanta Y Hilltop 
HOUSING Walker v State (Ga) 171 Apts a 
Case v Colo Anti Discrim wee. v AN of Birming- Holmes v Danner 
Comn 835 la 1082 Peters v Boggs 979 
PUBLIC ae ty Sate Me 14s, we “— a cre 289 
ACCOMMODATIONS 318 Act 14, tuition grants 290 
Denver ordinance (golf) 1200 Tense oe Dallas) ordinance 317 ae 15, sppeels 292 
tty genl opinion, tuition 
Connecticut z grants 1227 
osauuant Disorderly Conduct Supt of Schools regula- 
tion, tuition grants 1218 
Comn on Civil Rights v ir ge: tas LOGRRAME 
Swanson 845, 841 gomeny (Ale) i or Buch 'y One weius! 
Comn on Civil Rights People on Complaint o NN ed a 
Bailey v Dennis 147 Sch Bd 74, 413 
ace ant howsing lots — White v City of Birming- East Baton Rouge Parish 
TRIAL PROGEDUAE ham (Ala) poy Peskin) Lie 1046 
, unchess v Lindsey 
wT tte of Disturbance of Peace — Ba —- ae 416, 694 
is Cc 5 
° * Harvin Vv Hall 83 
Constitutional Law State v Briscoe (La) 168, 943 La St Bd of Ed v Allen 89 
Ga HR 69-174, “Freedom State v Garner a} 168, 943 La St Bd of Ed v Angel 90 
of Association” 815 State v Hoston (La 168, 948 LeLong v Sutherland 1052 








1250 


McCraine v Davis 81 
er v Redmond 86 


a 
[Le tive Acts of 8rd Extra 
1960 


[ 


session, Louisiana] 
Act 4, Orleans Parish 


Sch Bd 293 
Soy 8, contempt citations 297 
9, fed ct decrees 298 
HGR ts, teacher pavenent 299 
HCR 21, La Sch B 
convention 801 
SCR 7, Orleans Parish supt 
removal 296 


islative Acts of lst Extra 
1961 session, Louisiana} 
SCR 8, mass media 


802 
SCR : L ouster, La Sch Bd 


convention pres 803 


[Legislative Acts of 2nd extra 


1961 session, ieetene | 

Act 2, school closing 810 

Act. 3, bribery $13 

Act ‘4, educational co-ops 304 

Act 5, intimidation & 
interference 804 

Act 11, disposal, school 


TO 
HER Bf. transfer Orleans 
Parish funds 806 
HCR 22, contempt pro- 
ceedin 


gs 807 
HCR 26, Orleans Parish 
sch acct 809 
HCR 28, controls, Orleans 
Parish schools $10 
MARYLAND 
St Bd of Public Welfare 
v Myers 235 
MICHIGAN 
Woods v Bd of Ed of 
Highland Park 982 
MISSISSIPPI 
Meredith v Fair 1028 
Const Amend, pub schools $14 
NEW JERSEY 
Howard Savings Inst of 
Newark v Peep 443 
NEW YORK 


Bates v St Univ of 


New York 1215 
Taylor v Bd of Ed of New 
Rochelle 90, 418, 700 
NORTH CAROLINA 
Jeffers v Whitley 988 
McCoy v Greensboro 721 
Morrow v Mecklenburg 
County 722 
Spaulding v Durham City 
Bd of Ed 733 
Vickers v Chapel Hill 728 
Wheeler v Durham City 
Bd of Ed 7338 
Wi v Trustees of Char- 
tte Commmunity Col- 
lege System 1082 
PENNSYLVANIA 
Act $41, Fair Ed Op- 
portunity Act 865 


RACE RELATIONS LAW REPORTER 


PUBLIC SCHOOLS 


Allen v Sch Bd of 

Charlottesville ie? 1011 
Allen v Sch Bd of Prince 

Edward Co (Va) 432, 749 
Angutt) v Escambia 
Bord ‘ni (Te ) 0 

orders v Rippy or 
Bush v oF 

Sch “Ba 4138 
Calhoun v =e (Ga) 976 
City of Atlanta v 

Hilltop Apts (Ga) 411 
Dodson v Sch Bd of 

Charlottesville (Va) 
Dove v Parham (Ark) 679, a7 
Evans v Buchanan (Del) 685 
Flax v Potts (Tex) . 1006 
Goss v Bd of Ed of 

Knoxville (Tenn) 426 
Green v City of Roanoke 

V 1016 


a 
Hal v St Helena Parish 
Sch Bd (La) 416, 694 
Holland v Palm Beach 


(Fla) 691 
Hood v Bd of Trustees, 

Sumter Co Sch Dist 

No. 2 (SC) 424, 996 


Iseley v Co Sch Bd of 

Roanoke Co (Va) 1021 
Jeffers vy Whitley (NC 988 
Mapp v Bd of Ed of 

Chattanooga (Tenn) 997 
Maxwell v Co Bd of Ed, 

Davidson Co (Tenn) 114 
McCoy v Greensboro (NC) 721 
Morrow v Mecklenburg Co oe 


(NC) 
Northcross v Bd of Ed of 

Memphis (Tenn) 428 
Norwood v Tucker ming 682 
Peters v Boggs (Ga 979 
Robinson v Evans (Tex) 117 
Sloan v 10th Sch Dist of 

Wilson Co (Tenn) 744, 999 
Spaulding v Durham City oe 


Bd (NC) 
Taylor v Bd of Ed of New 
Rochelle ( NY) 90, 418, 700 
Vick v Bd of Ed of 
Obion Co (Tenn) 1001 
Vickers v Chapel Hill 
NC 728 


Warden v Sch Bd of 
Richmond (Va) 1025 
bi v Durham City 


d (NC) 
Woods v Bd of Ed of 
Highland Park (Mich) 982 
Johnson City, Tenn, deseg- 
regation plan 330 
Kingsport, Tenn, desegre- 
gation plan 829 


PUBLIC SCHOOL 


PROPERTY 


Howard v Co Sch Bd, 
Alleghany Co (Va) 10438 


PUBLIC SCHOOL 


SUPERINTENDENTS 
Funchess v Lindsey (La) 1046 


PRIVATE SCHOOLS 


Howard Savings Inst of 
Newark v Peep (NJ) 443 





[Vou. 6 


SCHOOL BOARDS 
LeLong v Sutherland (La) 1052 


SOUTH CAROLINA 


Hood v Bd of Trustees of 
Sumter Co Sch Dist 


No. 2 104, 424, 996 
SURVEY ARTICLE, EDU- 
CATION, 1957-61 905 
TENNESSEE 
Goss v Bd of Ed of 
Knoxville 426 
Knight v See Be A Ed 1086 
wee v Bd of 
Pibce te yy 107, 997 
Maxwell v Co Bd of Ed, 
Davidson Co 114 
Northcross v me of Ed 
of Memp 
Sloan v 10th "Sch Dist, 
Wilson Co 744, 999 
Vick v Bd of Ed of 
Obion Co 1001 
TEXAS 
Borders v Rippy 746 
Flax v Potts 1006 
Robinson v Evans 117 
VIRGINIA 
Allen v Sch Bd of 
Charlottesville 1011 
Allen v Sch Bd of Prince 
Edward Co 432, 749 
Dodson v Sch Bd of 
Charlottesville 439 


Green v City of Roanoke 1016 
Howard v Co Sch Bd, 

Alleghany Co 1043 
Iseley v Co Sch Bd, 


Roanoke Co 1021 
Kilby v Co Sch Bd, 

Warren Co 121 
Warden v Sch Bd of 

Richmond 1025 

Elections 

Bazemore v Bertie Co Bd of 

Elections (NC) 477 
Gomillion v Rutherford 

(Ala) 241 
In re Gallion; US v 

Hildreth (Ala) 185 
US v Assn of Citizens 

Councils (La) 802 

S v Atkeison; US v 

Boyd (Tenn) 200 
US v Beaty; US v 

Barcroft (tenn) 201 
US v Deal (La) 474 
US v State of Ala (Ala) 189 
US v Wood (Miss ) 1069 
La Atty Genl opin, 

absentee voting 656 
Miss Const Amend, 

voter qualifications 819 

Employment 


Brandenberg v Metropoli- 
tan Pkg. Store Assn. 189 





| 
| 
| 
| 
| 
. 
) 
: 














1961-62] 


Comn on Human Relations 
v Greater Philadelphia 
rey i Operators 


Assn (Pa) 837 
Conley v Gibson (Tex) 818 
Continental Air Lines v 

one eae Comn os 


Coppesk v Credit Bureau 
Albuquer 7 gh (N Mex) 835 

DeMatas v Bldg Service 

Employees Intl Union 


208 
Matter of Arnett and Seattle 
General Ho od (Wash) 838 
mre of AT Ry Co 


nine v Intracoastal Termi- 
nal, Inc (La) 482 


Orlando v Stearnes (Tex) 821 
Pryor v Poirier (Kans) 1098 
Ragland v City of Detroit 
ich) 208 
Sells v Internat] Brother- 
hood of Firemen & 
Oilers (Pa) 218 
Webb City v NAACP 
(Fla) 1095 
EMPLOYMENT 
LEGISLATION 
Idaho Ch 809, anti-dis- 
crim law 630 
ILL SB 609, FEPC 
created 868 
Ind Ch 208, anti- 
crim law 1182 
Kans HB 2438, anti- 
discrim law 625 
Md Ch 447, state 
employees 1186 


Md Ch 448, state contracts 1185 
Mo SB, Human Rights 
Comn 874 
Nev Ch 864, state public 
policy 
Virgin Teliads Act 710, 
genera 
EMPLOYMENT, 
GENERAL 
Mich Code of Fair 
Practices 
Wash St Bd Ruling, 
photos 


EMPLOYMENT, 
FEDERAL ACTION 
Executive Order No 10925 9 
President’s Committee 
ing 1207 

President’s Committee- 

Lockheed joint statement 887 
Regulations implementing 


859 


1213 
1212 


exec ord 10 887 
Secty of Defense directive 651 
Family Relations 
State ex rel Dupas v New 
Orleans (La) 216 


Federal Contracts 


Executive Order No 10925 9 


TOPICAL INDEX 


Florida 


EMPLOYMENT 
Webb City v NAACP 
GOVERNMENTAL 
FACILITIES 
Brooks v City of 
Tallahassee 
ORGANIZATIONS 
Gibson, Graham v Fla 
Legislative Invest Comn 244 
PUBLIC 
2s gti 
ton v City of 
Heisoavilis (golf) 
eee SCHOOLS 
Augustus v Bd of Public 
Instr, Escambia Co 73, 689 
Holland v Palm Beach Co 691 
SWIMMING POOLS 
City of Miami v Prymus 
TRANSPORTATION 
Jacksonville ordinance 
(taxis 
TRIAL PROCEDURE 
Hoyt v State 


UNLAWFUL ASSEMBLY 
Ch 61-237 


1095 


1099 


850 


491 


1204 


963 


1181 


Georgia 


COLLEGES & 
UNIVERSITIES 


Holmes v Danner 


CIVIL RIGHTS 
Brazier v Cherry 185, 772 


CONSTITUTIONAL LAW 


HR 69-174 proposed const 
amend “ teedom of 
association” 


CRIMINAL LAW 
Martin v State 166 
Samuels v State 166 
Walker v State 171 


125 


315 


Wright v State 1092 
PUBLIC SCHOOLS 
Calhoun v Latimer 976 
Hilltop Apts v City of 
Atlanta 67, 411 
Peters v Boggs 979 
Act 18, school closing, 
local option 289 
Act 14, tuition grants 290 
at . spon 292. 
tty opinion, 
tuition grants 1227 
Supt of Schools regula- 
tion, tuition grants 1218 
TRANSPORTATION 
Georgia v US 1159 
TRIAL PROCEDURE 
Glover v State 1179 





1251 
Golf Courses 
Cummings v City of 
-Chaleston (NC) 486 
Hemgton Vv ag ef 
mville ( 850 
PB v City Ge Mobile 
Ala 484 
Denver, Colo, ordinance 1200 


Governmental Facilities 


Brooks v City of Talla- 
hassee (airport) (Fla) 1099 
Burton v Wilmington Park- 
ing Authority (Restaur- 
ant ) (Del) 879 


491 


City of Miami v Prymus 
(swim pool) (Fla) 
ings v City of 
os aa (golf course) 


(SC) 

Deerfield Park Dist v 
Progress Development 
Corp (Housing) (Ill) 487 

Ham * v City of Jackson- 

le (golf ote Ae 850 

Henry v Greenville Airpo 
Comn (airport) (S oe 

Sawyer v City of Mobi 
(golf course) (Ala } 

Shuttlesworth v Gaylord 
PR es ge, (Ala) 

Bd of Pub Welfare v 
* Myer (training school) 


484 
1101 


Turner v City of Memphis 
(airport) (Tenn 

Turner v Randolp 
(library ) (Tenn) 825 

Watson v City of Memphis 
( pecunatios (Tenn) 828 
ells v Gilliam (courtroom ) P 


(Va) 
Messatidte: Va, city 


council "policy 901 
Ill H.B 99, saisidlecnion 1194 
Presidential memo re 

recreational facilities 877 
Secty of Interior regulation, 

parks 

Housing 
Case v Colo Anti-Discrim 

Comn (Colo) 

Comn against Discrim v 

Colangelo (Mass 349 
Comn on Civil Rights v 

Swanson (Conn) 845, 841 
Deerfield Park Dist v Pro- 

ain Development Corp 

847 
i on v Nixon (Cal) Png 
Jones v Haridor Reaity Co 

(NJ T204 
Kates v Lefkowitz (NY) 845 
O’Meara v Washington 

St Bd Against Discrim 

(Wash) 1109 
Progress Development 

Corp v Mitchell ont 222 
Swann v Burkett (Cal 883 


Cal Ch 2116, urban 


renewal 1191 





1252 RACE RELATIONS LAW REPORTER 


Cal Ch - elk urban 


renew: 
Canada, Ontario, Bill 61 881 
Conn Act 472, anti-discrim 877 
Application of Pub Accomm 
Act to housing (Conn) 345 
Iowa Atty Genl opinion, 
municipal power 1237 
Mass Public policy re sale 
& rental 
Minn Amendment of FEPC 


act 
NH Ch 219, housing, 


ub accom 886 
NJ Ch 106, housing 1187 
Law Against Discrimin- 
ation, amend 877 
NY St Dept rules, real 
estate transactions 901 


Pa Act 19, pub accomm, 


ho 820 
Pa Real Estate Comn 
regulations 902 
Property Management 
Letters (federal) 847 
Idaho 
EMPLOYMENT, PUBLIC 
ACCOMMODATIONS 
Ch 309, anti-discrim law 630 
Illinois 
CIVIL RIGHTS 
Adams v City of 
Park Ridge 1059 
Egan v City of Aurora 15, 768 
Hardwick v Hurley 454 
Smith v Dougherty 453 
Monroe v Pape 16 
GOVERNMENTAL 
FACILITIES 


Deerfield Park Dist v 
Progress Development 
Co 487 
HB 99, anti-discrim 1194 
HOUSING 
Deerfield Park Dist v 
Progress Development 


r= 


~l 


8 


95 


Corp 
Progress Development Corp 
v Mitchell 


PUBLIC 
ACCOMMODATIONS 
HB 99, anti-discrim 1194 


EMPLOYMENT 
SB 609, FEPC created 868 


to 
to 


Indiana 


EMPLOYMENT 

Ch 208, anti-discrim law 1182 
PUBLIC 

ACOMMODATIONS 


Ch 256, pub accomm 
re-defined 648 





Indians 
JURISDICTION 


Anderson v Gladden (Ore) 1120 
Blackburn v State; Antelope 

v State (Wyo) 240 
Matter of Colwash (Wash) 289 
Navajo Tribe v NLRB 494 
State v Super Ct for 

Okanogan Co (Wash) 289 


SUPERVISION 


Secty of Interior termina- 
tion, Menominee Trust 653 


Insurance 
Cal Ch 1988, discrimina- 
tory rates - 1194 
NY Ch 254, discriminatory 
rates & terms 880 


Interstate Commerce 


State ex rel Gallion v 
Doe (Ala 


( 
State v Farmer t Miss) 544 
US v US Klans (Ala) 528 
Georgia v US 1159 
ICC regulation 902 


Iowa 


Juries 


Atty Genl opin re 

municipal power 1287 
Bailey v Henslee (Ark) 589 
Binns v State (Ark) 598 
Brooks v State (Tex) 276 
Ex Parte Seals; Seals v 

State (Ala) 268 


Hoyt v State (Fla) 963 
Kennard v State (Miss 612 
Lauderdale v State (Ark) 599 
People. v Agron (NY 1176 
People v Carter (Cal) 1172 
People v Wilson (NY) 1177 
Perry v State (Ark) 283 
Rayne v Warden (Md) 275 
State v Young (SC) 614 
Singleton v State (Tex) 620 
State v Arradondo 


(Minn) 1175 
State v Mack (La) 267 
State v Outen (SC) 280 
State v Rogers (La) 1178 
State v Walker (NJ) 275 
State v Wilson (La) 271 
Kansas 
EMPLOYMENT 
Pryor v Poirier 1098 
HB 2438, anti-discrim law 625 
Kentucky 
ADMINISTRATIVE 
AGENCIES 


Dept of Personnel rules 344 


BREACH OF PEACE 


Re Juvenile Demonstrations 782 


[Vox. 6 


Labor Relations 


Navajo Tribe v NLRB 494 
NLRB v Intracoastal 

Terminal, Inc. (La) 482 
Sells v Internat] Brother- 

hood of Firemen & 

Oilers (Pa) 2138 


Labor Unions 


Conley v Gibson (Tex) 818 
DeMatas v is ts alae 
Employees (NY) 1208 


Legislation 


CALIFORNIA 


Ch 554, Marriage certifi- 

cates 1206 
Ch 1078, restrictive 

covenants 1203 
Ch 1187, discrim in business 

establishments 1200 
Ch 1877, restrictive 

covenants 1208 
Ch 1983, insurance rates 1194 
Ch 2116, urban renewal 1191 
Ch 2167, urban renewal 1192 


CONNECTICUT 


Act 472, housing e"7 


EMPLOYMENT 


Idaho Ch 809, anti- 
discrim law 630 
Ill SB 609, FEPC created 868 
Ind Ch 208, anti-discrim 
ll 


law 
Kans HB 248, anti-discrim 
625 


aw 
Md Ch 447, state 

employees 1186 
Md Ch 448, state contracts 1185 
Mo SB, Human Rights 


Comn 874 
Nev Ch 864, state public 
policy 
Virgin Islands Act 710, 
general 859 
FLORIDA 
Jacksonville ordinance 
EE-380 (taxis) 1204 
Ch 61-237, unlawful 
assembly 1181 
GEORGIA 
Act 138, school closing, 
local option 289 
Act 14, tuition grants 290 
Act 15, appeals 292 
HR 69-174, “freedom of 
association” 815 
HOUSING 
Cal Ch 2116, urban 
renewa 1191 


Cal Ch 2167, urban 

renewal 1192 
Canada, Ontario, Bill 61 881 
Conn Act 472, anti-discrim 877 
Minn Amend to FEPC Act 6386 
NH Ch 219 886 


NJ Ch 106 1187 
NY Law Against 
Discrim, amend 877 


Pa Act 19 820 
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IDAHO 
Ch 309, anti-discrim law 
(pub accomm ) 
ILLINOIS 
HB 99, pub accomm, 
gov facilities 1194 
SB 609, FEPC created 868 
INDIANA 
Ch 256, pub accomm 
redefined 643 
INSURANCE 
Cal Ch 1983, discrim rates 1194 
NY Ch 254, discrim, 
rates & terms 880 
KANSAS 
HB 248, anti-discrim law 
(employment ) 625 
LOUISIANA 
Third Extra 1960 Session: 
Act 2, st sov comn 815 
Act 3, usurpation of office 326 
Act 4, Orleans Parish bd 293 
HCR 8, contem & ag 297 
HCR 9, fed ct 298 
HCR 15, teithior i Sevblent 299 
= nd La Sch Bd con- 


801 
SCR 7 Za eos of schools 
val 296 
First Extra 1961 Session: 
SCR 3, mass media 
programs 802 
SCR 4, sch bd president 
ouster 808 
Second Extra 1961 Session: 
Act 2, school closing $10 
Act 3, bribery 813 


Act 4, educational co-ops 304 
Act 5, intimidation & 
interference 804 
Act 7, school boards 1181 
Act 11, school property 
isposal 805 


ispos: 
HCR 21, Orleans Parish 
funds 806 


ceedings 807 
HCR 26, school account 809 
HCR 28, control, Orleans 

Parish schools 810 

MARYLAND 
Ch 447, state employees 1186 
Ch 448, state contracts 1185 
MASSACHUSETTS 
Ch 181, MCAD order 641 
Ch 570, amendment, 
anti-discrim stat 863 
MINNESOTA 
Amend, FEPC Act 686 
MISSISSIPPI 
Const Amend, pub schools 314 
Const Amend, voter 


un 
HCR 22, contempt pro- 


qualifications 819 
MISSOURI 
SB 257, Comn on Human 
Rights 874 
St. Louis Ordinance 881 
NEVADA 
Ch 364, employment, pub 
accomm 631 


TOPICAL INDEX 


NEW YORK 


Ch 254, discriminatory 

insurance rates, terms 880 
Amendment, Local Law 55 863 
Law Against Discrim 


amend, housing 877 
NEW JERSEY 
Ch 106, housing 1186 


NORTH DAKOTA : 

Act, equality, pub accomm 644 
OHIO 

HB 918, pub accomm 1196 
OREGON 

SB 75, pub accomm 644 
PENNSYLVANIA 

Act 19, housing, pub 


accomm 
Act 341, Fair Educational 
Opportunities 
PUBLIC 
ACCOMMODATIONS 
Cal Ch 1187, business 
establishments 1200 
Canada, Ontario, Bill 61 881 
Colo, Denver, ordinance 
golf courses ) 1200 
Del, Wilmington, 
nee ( sectiiavante) 885 
Idaho Ch 309 630 
Ill HB 3 1194 
Ind Ch 256, pub accomm 
redefined 643 
Mo, St Louis, ordinance 881 
NH Ch 219 886 
NY Ch 414 645 
N Dak Pa re rights 644 
Ohio HB 1196 
Ore SB 7 
Virgin Ielends Act 710, 
general 859 
Wash Ch 108, cemeteries 


included 642 
Wyo Ch 108, pub facilities 649 


PUBLIC SCHOOLS 
[public school legislation 
is found under “Educa- 
tion,” indexed by state] 


REAL ESTATE 
Cal Ch 1078, restrictive 
covenants 1203 
Cal Ch 1877, restrictive 
1208 


covenants 

Mass Ch 181, brokers’ 
failure to comply wi 
MCAD order 641 


SOUTH CAROLINA 
Act 674 (1960), acts done 
in good faith 819 
Act 748 (1960) trespass 318 
Conc Res H.1004, powers 


reserved to, states 817 
TEXAS 
Dallas ordinance, trespass 317 
TRANSPORTATION 
Jacksonville, Fla, ordinance 
EE-380 (taxis) 1204 
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VITAL STATISTICS 
Cal Ch 554, marriage 
certificates 1206 
WASHINGTON 
Ch 108, pub accomm 642 
WEST VIRGINIA 
HB 115, Human Rights 
Comn 
WYOMING 
Ch 108, pub facilities 649 


Legislative Investigation 


Braden v US (Georgia) 53 


Libraries 


Turner v Randolph (Tenn) 825 


Louisiana 


BIRTH CERTIFICATES 
State ex rel Dupas v New 
Orleans . 216 
BREACH OF PEACE 
Garner v State 
CIVIL RIGHTS 
COMMISSION 
ae 4 Genl opinion, function, 
Advisory Comm 
coashiiiede LAW 
State v Briscoe, Garner, 
Hoston 
ELECTIONS 
US v Assn of Citizens 
Councils of La 802 
US v Deal 474 
Atty Genl opin, absentee 
voting 
LABOR RELATIONS 
NLRB v Intracoastal 
Terminal, Inc. 482 
ORGANIZATIONS 
La ex rel Gremillion v 
NAACP 


168, 948 


68, 943 


PUBLIC OFFICIALS 
Act 8, 8rd extra 60 sess, 
usurpation of office 826 
PUBLIC SCHOOLS 
Bush v Orleans Parish 
Sch Bd 74, 418 
East Baton Rouge Parish 
Sch Bd v Davis 81 
Harvin v Hall 83 
La St Bd of Ed v Allen 89 
La St Bd of Ed v Angel 90 
St Helena Parish Sch Bd 
v Hall 83, 416, 694, 969 
81 


McCraine v Davis 

Wagner v Redmond 86 

Act 4, rd extra 60 sess, 
Orleans Parish 298 

HCR 8, 8rd extra 60 sess, 


contempt 297 
HCR 9, 8rd extra 60 sess, 
fed ct decrees 298 
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HCR 15, 3rd extra 60 sess, 
teacher payment 

HCR 21, 8r 
sch bd convention 

SCR 7, 3rd extra 60 sess, 
supt removal 

SCR 2, lst extra 61 sess, 
mass media programs 

SCR 4, 1st extra 61 sess, 
convention president 
ouster 

Act 2, and extra 61 sess, 
school closing 

Act +3 9g extra 61 sess, 


Act 4 a extra 61 sess, 
educational co-ops 

Act 5, 2nd extra 61 sess, 
intimidation and inter- 
ference 

Act 11, 2nd extra 61 sess, 

sal, sch property 
HCR 21, 2nd extra 61 sess, 
funds 


sch 
HCR 22, 2nd extra 61 sess, 
contempt proceedings 
= 26, 2nd extra 61 sess, 
account 
HCR 28, 2nd extra 61 sess 
sch control 


PUBLIC SCHOOL 
SUPERINTENDENTS 
Funchess v Lindsey 

SCHOOL BOARDS 
LeLong v Sutherland 
Act 7, 2nd extra 61 sess 

SOVEREIGNTY 
COMMISSIONS 
Act 2, 3rd extra 60 sess, 

changes 

TEACHERS 
Atty Genl opinion re 

organizations 

TRESPASS 
State v Goldfinch 

TRANSPORTATION 
Jemison v Christian 

TRIAL PROCEDURE 


State v Hills 

State v Mack 
State v Rogers 
State v Wilson 


Maryland 


BIRTH CERTIFICATES 
Dept of Health order, 
racial designation 
CIVIL RIGHTS 
Perkins v Banster 
EMPLOYMENT 


Ch 447, state employees 
Ch 448, state contracts 


GOVERNMENTAL 
FACILITIES 


St Bd of Pub Welfare v 
Myers 


extra 60 sess, 





RACE RELATIONS LAW REPORTER [Vo. 6 
PUBLIC TRANSPORTATION 
Drews v State 252 Douglas v Core 1161 
801 Griffin v State 853 State v Farmer 544 
P Slack v Atlantic White US v Fraiser 1167 
96 Tower System 259 US v Mayor & Selectmen 
Griffin v State 853 TRIAL PROCEDURE 
808 Contes ¥ State 263 Stokes v State 585 
310 Rayne v Warden 275 Mi ‘ 
issouri 
313 Massachusetts COMMISSIONS 
304 SB 257, Comn on Human 
CIVIL RIGHTS . : Rights created 874 
Rudnicki v Sullivan 127 PUBLIC 
804 a. aye: ACCOMMODATIONS 
mn Again crim v : i 
305 Golsecto 349 St Louis ordinance 881 
Public policy statement, TRIAL PROCEDURE 
306 property transactions 854 Berry v US 282 
307 REAL ESTATE BROKERS 
Ch 181, MCAD order 641 Municipalities 
= be BOUNDARIES 
810 Jcaigan Gomillion v Rutherford 
CIVIL RIGHTS (Ala) 241 
Saier v State Bar of 
1046 Michigan 1067 NAACP 
EMPLOYMENT Louisiana ex rel Gremillion 
1052 Ragland v City of Detroit 208 Phase 4 (La) te 885 
1181 Gibson v Fla Legislative 
PUBLIC SCHOOLS Investig Comm; (Fla) 244 
ba ow Pd petyg of Graham v Fla Legislative 
ighland Par 982 Investig Comm; (Fla) 244 
NAACP Legal Def & Ed 
815 Minnesota Fund v Harrison wa) 249 
NAACP v Gallion (Ala 497 
HOUSING 
1228 Amend, FEPC Act 636 Nebraska 
PUBLIC 
704 ACCOMMODATIONS CIVIL RIGHTS 
Erickson v Sunset Memorial Niklaus v Simmons 1067 
Park Assn 
522 TRIAL PROCEDURE Nevada 
7” State v Arradondo 1175 EMPLOYMENT, PUBLIC 
267 Mississinvi ACCOMMODATIONS 
17 ere Ch 364, state public spoeey 631 
271 BREACH OF THE PEACE Atty ‘ Genl opin, gambling 1230 
Bailey v Patterson 1181 
Brown v State 780 
In the Matter of Wyckoff 786 New Hampshire 
State v Farmer 468, 544 OUSING 
HOUSING, PUBLIC 
CIVIL RIGHTS ACCOMMODATIONS 
COLLEGES & 
197 UNIVERSITIES N 
Meredith v Fair 1028 New Jersey 
1186 ELECTIONS CIVIL RIGHTS 
1185 Const Amend, voter Torzillo v Goldmann 126 
qualifications 319 HOUSING 
PUBLIC SCHOOLS Jones v Haridor Realty 
Const a maintenance, Corp 1224 
235 pub sch $14 Ch 106 1187 
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VIN 


1961-62] TOPICAL INDEX 1255 
PRIVATE SCHOOLS ELECTIONS PUBLIC 
Howard Savings Inst of Bazemore v Bertie Co Bd of ACCOMMODATIONS 
Newark v Peep 443 Elections 4717 Act 19 820 
TRIAL PROCEDURE PUBLIC SCHOOLS TRIAL PROCEDURE 
State v Walker 275 Jeffers v Whitley 9388 US v Daniels 616 
McCoy v Greensboro 721 


Morrow v Mecklenburg 


New Mexico County 
Spaulding v Durham City 
Bd of Ed 


722 Picketing 


ee | 


we 





P v Credit Bureau Vickers v Chapel Hill 728 . ity v 
of Albuquerque Wheeler v Durham City Bd 783 (Fla) 1095 
New York North Dakota President 
Anderson v Moses 129 Executive Order No 10925 9 
Pierce v LaVallee 1059 Ohi 
US ex rel Thompson v Fay 1058 ma GOVERNMENTAL 
Waterman v Anenberg 1058 PUBLIC  rigieiponi ‘ 
CRIMINAL LAW ACCOMMODATIONS ier ree st 
ge ge v Metropolitan HB 918 
People on Complaint of 7 Oregon Public Accommodations 
ailey v Dennis 1 
People on Relation of CIVIL RIGHTS Dues v i (Me) oo 
Cavers v Grasheim 463 Hatfield v Bailleaux 767 ili ¥ Saleen Tisibicatal 
EMPLOYMENT INDIANS Park (Minn) (cemetery) 504 
DeMatas v Bldg Service Anderson v Gladden 1120 hen (Gi fngeles ps 512 
Serer Wien —— PUBLIC Griffin v State (Md) (amuse- 
HOUSING ACCOMMODATIONS ment park) 853 
Kates v Lefkowitz 845 SB 75 Hampton v City of Jackson- 
St Dept rules, real estate 901 g Mehta yt. | A saiagl 850 
Amend, Law Against Organizations { S th pee rail 
Discrim 877 oul rica ) (swim 
Braden v US (Ga) 53 pools ) 1123 
PUBLIC Gibson v Fla Investig Comn Price v Evergreen Cemetery 
ACCOMMODATIONS (Fla re a ie (Wash) 
SCAD v Mustachi Graham v Fla Investig cemetery : 
a Gabi 5 855 Comn BES 244 ay jo Meio (NY) 
wae 1121 See ell “ywners =e Slack v Atlantic White 


resort 
Ch 414, housing, commer- 


cial premises 
PUBLIC SCHOOLS 


Bates v State Uaiy, of NE 1215 


Taylor v Bd of E 
New Rochelle 


RESTRICTIVE 
COVENANTS 
Gast v Gorek 


TRIAL PROCEDURE 


People v Agron 
People v Hernandez 
People v Wilson 


North Carolina 


COLLEGES & 
UNIVERSITIES 
Wynn v Trustees of 
Charlotte Community 
College System 


CRIMINAL LAW 
State v Avent (sit-ins) 


State v Fox (sit-ins) 
State v Williams 


oO 
90, 418, 700 


260 
1176 
263 
1177 


1032 


172 
181 


(sit-ins ) 182, 410 


(Ala) 497 
NAACP Legal Def & Ed 

Fund v Harrison (Va) 249 
La ex rel Gremillion v 

NAACP (La) 885 
La Atty Genl opin re 

teachers & organizations 1228 


Parks (see PUBLIC 


ACCOMMODATIONS ) 


Pennsylvania 


EDUCATION 
Act 341, Fair Education 
Opportunity Act 
EMPLOYMENT 
Comn on Human Relations 
v Greater Philadelphia 
Restaurant Operators Assn 337 
HOUSING 
Real Estate Comn 
regulations 902 
LABOR RELATIONS 


Sells v Internatl Brotherhood 
of Firemen & Oilers 218 


Tower System (Md) 
(restaurant ) 259 
Trowbridge v Katzen (NY) 


resorts 1121 
Williams v Hot Shoppes 
(Va) (restaurant 512 
Cal Ch 1187, business 
establishments 1200 


Cal Atty Genl opinion, 

beverage licensees 658 
Canada, Ontario, Bill 61 881 
Colo, Denver, ordinance 


(a. courses ) 1200 
Del, Wilmington, ordinance 
(restaurants ) 

Idaho Ch 309 630 
Ind Ch 256 643 


Nev Ch 364 
Nev 2 ag opin, 
gambling halls 12380 


NY Ch 414 645 
N Dak Act, equal rights 644 
Ohio HB 918 1196 
Ore SB 75 644 
Pa Act 19 320 


Virgin Islands Act 710 859 
Wash Ch 108 642 
Wyo Ch 108 649 
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Race Tracks (see PUBLIC 
ACCOMMODATIONS ) 


Real Property 
RESTRICTIVE 
COVENANTS 


Gast v Gorek (NY) 260 
Harrison v Tucker (Tex) 262 


Recreational Facilities 


(General) 
Watson v City of Memphis 


‘enn 
Shuttlesworth v Gaylord 
(Ala) 101 


Religious Freedom 


In re Ferguson (Cal) 456 
McGowan v State; Gallagher 
v Crown Kosher Super 
Mkt; two Guys from Har- 
rison-Allentown; Braunfield 
v Brown (Mass, Md, Pa) 388 


Restaurants (See PUBLIC 
ACCOMMODATIONS) 


Restrictive Covenants 


Gast v Gorek (NY) 260 
Harrison - — (Tex) 262 
Cal Ch 1 1208 
Cal Ch 1877 1203 
Interpretation, Cal Vets Act 359 


South Africa 


PUBLIC 
ACCOMMODATIONS 


Mehta v aad of Salisbury 
(swim pool) 1123 


South Carolina 


AIRPORTS 
Henry v Greenville Airport 
Comn 231 
BREACH OF THE PEACE 
State v Randolph 784 
CRIMINAL LAW 
City of Greenville v 
Peterson 1090 
GOLF COURSES 
Cummings v City of Charles- 
ton 486 
PUBLIC OFFICIALS 
Act 674, 1960, acts in good 
faith 819 
PUBLIC SCHOOLS 
Hood v Bd of Trustees of 


Sumter Co Sch 
No 2 104, 424, 996 


RACE RELATIONS LAW REPORTER 


SUPREME COURT VETO 
Conc Res H1004, powers 


reserved to states 817 
TRESPASS 
Act 748, 1960 318 
TRIAL PROCEDURE 
State v “pee 280 
State v Youn 614 


UNLAWFUL 4 ASSEMBLY 
City of Darlington v Stanley 798 


Swimming Pools (see 


PUBLIC 
ACCOMMODATIONS ) 


Tennessee 


AIRPORTS 
Turner v City of Memphis 233 
COLLEGES & 
UNIVERSITIES 
Knight v St Bd of Ed 1036 
ELECTIONS 
US v Atkeison; US v Boyd 200 
US v Beaty; US v Barcroft 201 
GOVERNMENTAL 
FACILITIES 
Turner v Randolph 
(library ) 825 
Turner v Y City of Memphis 
(airport ) 
Watson v ay of Memphis 
(recreation 
PUBLIC SCHOOLS 
Goss v Bd of Ed of 
Knoxville 426 
Mapp v Bd of Ed of 
Chattanooga 
Maxwell v Bd of Ed, 
Davidson Co 114 
—— v Bd of Ed of 


Pye Vv "10th Sch Dist, 


Wilso: ‘44, 999 
Vick Vv ty of Ed of 
Obion Co 1001 
— City, desegregation 


Kinatport desegregation plan 329 


TRANSPORTATION 


Mitchell vy Memphis Transit 
Management Co 523 


Texas 


CIVIL RIGHTS 

Butler v Ellis 454 
CRIMINAL LAW 

Briscoe v State; Johnson v 


State; 
Rucker v State; Tucker v 
State 170 
EMPLOYMENT 
Conley v Gibson 818 
Oriando v Stearnes 821 
PUBLIC SCHOOLS 
Borders v Rippy 746 





[Vox. 6 
Flax v Potts 1006 
Robinson v Evans 117 
RESTRICTIVE 
COVENANTS 
Harrison v Tucker 262 
TRIAL PROCEDURE 
Brooks v State 276 
Singleton v State 620 
TRESPASS 
Dallas ordinance 817 
Transportation 


Bailey v Patterson (Miss) 1131 
Baldwin v Morgan (Ala) 566 
Boman v Birmingham 
Transit Co (Ala) 545, 1171 
Brown v State (Miss) 780 
Douglas vy CORE (Miss) 1161 
Georgia v US (Ga) 1159 
In the Matter of Wyckoff 
(Miss ) 
Jemison v Christian (La) 522 


Lewis v Greyhound Corp 

(Ala 1153 
Mitchell v Memphis Transit 

Management Co (Tenn) 523 
State v Farmer (Miss) 544 
US v Fraiser (Miss) 1167 
US v Mayor, et al (ye) 1169 
US v US Klans (Ala 528 


ICC regulation 
Jacksonville, Fla, ordinance 1204 


Trespass 


Billups v City of Birming- 
ham (Ala) 1089 
onse Greenville v Peterson 


Go 
(Ala 


08 

Griffin v State (Md) 853 
Henderson v Trailway Bus 

Co (Va) 467 
Randolph v Commonwealth 

Va) 471 
Robinson v Hunter (Va) 467 
Rucker v State; Crossley v 


er v City of Birmingham 


State (Tex) 183 
Shuttlesworth v City of 

Birmingham (Ala) 1089 
State v Avent (NC) 172 
State v Fox (NC) 181 
State v Goldfinch (La) 794 
State v Williams (NC) 182 
Walker v State (Ga) 171 


Trial Procedure 


—* of Muraviov 
C 


al) 588 
Bailey v Henslee (Ark) 589 
Berry v US (Mo) 282 
Binns v State (Ark) 598 
Brooks v State re 276 
Contee v State (Md 263 


Ex Parte Seals; Seals v 

State (Ala) 
Glover v State (Se) 1179 
Hammond v Kirb r,) (Ark) 622 
Hoyt v State (Fla) 963 
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Kennard v State (Miss) 612 
Lauderdale v State ae} 599 
Mitchell v State ex re 


Henslee (Ark) 576 
People v Agron toa 1176 
People v Carter (Cal) 1172 
People v Hernandez (NY) 268 
People v Luizzi (Cal) 281 


People v Sweeney (Cal) 267 
People v Wilson (NY) 1177 
Perry v State (Ark) 283 
Rayne v Warden (Md 275 
Sewell v Pegelow (Fed) 857 
Singleton v State (Tex) 614 
State v Arradondo (Minn) 1175 
State v Hills (La 578 


State v Mack (La) 267 
State v Outen (SC) 280 
State v Rogers (La) 1173 
State v Walker (NJ) 275 
State v Wilson (La) 271 
State v Young (SC) 614 
Stewart v State (Ark) 610 
Stokes v State (Miss) 585 
US v Daniels (Pa) 616 


US v Romano (Conn) 616 
Local Rule No 1, USDC, 
MD Ala 455 


Tuition Grants 


GEORGIA 
Act 14, grants 290 
Ga Atty Genl opin 1228 
St Supt ruling 1218 


Unlawful Assembly 


Briscoe v State; Johnson v 
State; Rucker v State; 
Tucker v State (Tex) 170 
oy, of Darlington v Stanley 





C) 798 
Weinht v State (Ga) 1092 
Fla Ch 61-237 1181 
Virginia 
GOVERNMENTAL 
FACILITIES 
Wells v Gilliam 822 


Alexandria policy 
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ORGANIZATIONS 


NAACP Legal Def & Ed 
a v Harrison 2A9 


PUB 


ACCOMMODATIONS 
Williams vy Hot Shoppes 512 


PUBLIC SCHOOL 


PROPERTY 


Howard v Co Sch Bd, 
Alleghany Co 1043 


PUBLIC SCHOOLS 


Allen v Prince Ed- 


ward Co 432, 749 
Allen v Sch Bd of Char- 

lottesville 101 
Dodson v Sch Bd of Char- 

lottesville 439 
Green v City of Roanoke 1016 
Iseley v Co Sch Bd of 

Roanoke Co 1021 
Kilby v Co Sch Bd of 

Warren Co 121 
Warden v Sch Bd of Rich- 

mond 1025 

TRESPASS 

Henderson v Trailway 

Bus Co 467 
Randolph v Commonwealth 471 
Robinson v Hunter 467 


Virgin Islands 


Act 710, general anti- 
iscrim act 859 


Vital Statistics 
BIRTH CERTIFICATE 


State ex rel Dupas v New 
Orleans (La 216 
Md Dept of Health order 651 


MARRIAGE CERTIFICATES 


Cal Ch 554, 1206 


Voting 


Bazemore v Bertie Co Bd of 
Election (NC) 477 





Gomillion v Rutherford 
(Ala) 

In re Gallion; US v Hildreth 
(Ala) 

US v Assn of Citizens 
Councils (La) 802 

US v Atkeison; US v Boyd 


(Tenn) 
US v Beaty; US v Barcroft 


185 


(Tenn) 201 
US v Deal ile a) 474 
US v State of Ala (Ala) 189 
US v Wood (Miss ) 1069 


La Atty Genl opin, absentee 
voting 

Miss Const Amend, quallifi- 
cations 


Washington 
EMPLOYMENT 


Matter of Arnett and Seattle 
General Hospital 338 
St Bd ruling, photos 1212 


HOUSING 


O’Meara v Wash St Bd 
against Discrim 1109 


INDIANS 


Matter of Colwash 239 
St A, Super Ct for Okanogan 


PUBLIC 


ACCOMMODATIONS 
Price v Evergreen Cemetery 
Co of Seattle 255 
Ch 108, amendment to in- 
clude cemeteries 642 


West Virginia 


HB 115, Human Rights 
Comn 


Wyoming 
INDIANS 


Blackburn v State; Antelope 
v State 240 


PUBLIC 


ACCOMMODATIONS 
Ch 103 649 








